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PARTRIDGE  v.  FOSTER  1864. 

July  9,  14. 

T^HIS  case  came  on  upon  demurrer  to  the  bill,  which  A  judgment 

stated  that  a  testator  had  bequeathed  some  lease-  n™  ^j  out 

hold  property  to  Goodbody  and  Spencer  in  trust  to  pay  an  elegit  wJtn- 

the  rents,  to  insure  and  keep  the  premises  in  repair,  and  entitled  (inde- 

pay  an  annuity  of  60/.  a  year  to  the  testator's  daughter  ^\™$[fct 

and  her  children  till  1880,  and  (in  substance  and  in  the  1  &  2  Vict. 

events  which  had  happened)  to  pay  the  surplus  to  his  equitable°re-: 

son  William  Foster.    The  bill  stated  that  William  Foster  Kef,  though 

was  in  possession  and  received  the  surplus  rents.     It  entering  up 

then  alleged  as  follows :—  *he  judgment 

°  has  not  ex- 

On  the  1st  of  March,  1864,  the  Plaintiff,  George  SJ^k 
Wilson  Partridge,  commenced  an  action  for  slander  entitled  to  re- 
against  the  Defendant  William  Foster  in  her  Majesty's  statute  as  re- 
Court  of  Queen's  Bench,  and  on  the  7th  day  of  June,  {■{J**!^ 

1864,  judgment 

debtor  which 
are  wearing  out,  quote.    But  the  Court  will,  within  the  twelve  months,  interfere  and 
protect  the  property  charged  by  a  judgment  from  destruction. 

YOL.  XXXIV 1.  B 


1864. 


CASES  IN  CHANCERY. 

1864,  the  Plaintiff  recovered  judgment  in  such  action 
for  40/.  damages  and  115/.  costs  of  action.  On  the 
11th  of  June,  1864,  the  Plaintiff  caused  a  memorial  of 
such  judgment  to  be  registered  in  the  registry  office  for 
the  county  of  Middlesex,  pursuant  to  the  statute  in  that 
behalf,  and  the  Plaintiff  has  caused  a  writ  fieri  facias, 
directed  to  the  sheriff  of  the  county  of  Middlesex,  to 
be  issued  against  the  goods  of  the  Defendant  William 
Foster  ;  but  the  sheriff  has  made  a  return  of  nulla  bona 
to  such  writ.  On  the  17th  of  June,  1864,  the  Plaintiff 
caused  a  memorandum  or  minute  of  the  said  judgment 
and  writ  of  fieri  facias  to  be  duly  registered  with  the 
Senior  Master  of  the  Court  of  Common  Pleas,  in  pur- 
suance of  the  statute  in  that  behalf. 


The  Plaintiff  has  also  duly  sued  out  a  writ  elegit  to 
recover  the  amount  of  his  said  judgment  debt  and  costs ; 
but  the  Plaintiff  is  not  able  to  execute  the  same,  in  con- 
sequence of  the  Defendant  William  Foster  not  having 
any  hereditaments  vested  in  him  at  law. 

The  said  judgment  debt  and  costs  still  remain  unpaid, 
and  the  Defendant  William  Foster  has  refused  to  pay  to 
the  Plaintiff  the  amount  thereof,  and  the  Defendant 
has  threatened,  and  the  Plaintiff  believes  that  he  intends, 
if  he  can,  to  assign  and  dispose  of  his  interest  in  the 
said  leasehold  estate,  in  order  to  deprive  the  Plaintiff  of 
the  benefit  of  his  said  judgment 


The  Plaintiff  has  given  notice  of  his  said  judgment 
to  the  Defendants  William  Goodbody  and  David  Spencer, 
and  has  requested  them  not  to  permit  the  Defendant 
William  Foster  any  longer  to  receive  the  rents  and 
profits  of  the  leasehold  premises,  until  the  Plaintiff's 
said  judgment  debt  shall  have  been  fully  paid  ;  but  the 
Defendants    William    Goodbody    and    David  Spencer 

refuse 
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refuse  to  interfere,  and  in  fact  they  intend,  unless  re*       1864. 
strained  by  injunction,  as  hereinafter  prayed,  to  permit 
the  Defendant   William  Foster  to  continue  to  receive 
the  said  rents  and  profits  and  to  apply  the  same  to  his 
own  use  as  heretofore. 

The  bill  prayed  that  the  Plaintiff  might  be  declared 
to  have  a  valid  charge  upon  the  estate  and  interest  of 
the  Defendant  William  Foster  in  the  leaseholds,  for  the 
amount  of  the  Plaintiff's  judgment  debt  and  interest 
thereon,  and  that  proper  directions  might  be  given  for 
giving  effect  to  such  declaration,  by  impounding  the 
share  of  the  Defendant  William  Foster  of  and  in  the 
rents  and  profits  of  the  leasehold  premises.  That  the 
Defendants  William  Goodbody  and  David  Spencer  might 
be  restrained  by  injunction  from  paying  to  the  Defendant 
William  Foster  or  permitting  him  to  receive,  and  that 
the  Defendant  William  Foster  might  in  like  manner  be 
restrained  from  receiving,  any  rents  or  profits  of  the 
leasehold  premises,  until  after  the  Plaintiff's  judgment 
debt  and  interest  and  the  costs  of  the  said  writs  of  fieri 
facias  and  of  elegit  and  of  this  suit  should  have  been 
satisfied.     It  also  prayed  a  receiver. 

To  this  bill  the  Defendant  Foster  demurred. 

Mr.  Swanston  in  support  of  the  demurrer.  By  the 
1  &  2  Vict.  c.  110,  s.  13,  the  Plaintiff  is  precluded  from 
proceeding  in  equity  to  obtain  the  benefit  of  his  charge 
until  after  the  expiration  of  a  year.  Watts  v.  Jefferyes  (a) 
differs  from  the  present  case,  for  there,  the  interest 
charged  was  a  mere  life  annuity ;  so  in  Yescombe  v. 
Landor  (b)  a  life  interest  only  was  charged ;  but  here 
the   Defendant's  interest   is  absolute.      In   Smith    v. 

Hurst 

(a)  3  Mac.  $  G-  ^72.  (b)  28  Bean.  80. 
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1864.  Hurst  (a)  the  Vice-Chancellor  refused  to  appoint  a  re- 
ceiver within  the  year.  The  bill  contains  no  allegation 
that  the  Defendants  intend  to  damage  the  leasehold 


Partridge 

v. 


Foster.        property. 


Mr.  Bevir  in  support  of  the  bill.  Where  the  interest 
of  the  judgment  debtor  is  determinable  or  wearing  out, 
the  Court  will  protect  the  property  which  is  charged  in 
the  interim  and  until  the  judgment  creditor  can  obtain 
the  benefit  of  his  equitable  charge.  That  is  the  effect 
of  the  two  decisions  cited.  Besides,  the  Plaintiff  is 
entitled  to  a  receiver  for  the  protection  of  the  leaseholds 
from  forfeiture  by  breaches  of  covenant.  The  Vice- 
Chancellor  Wigram  seems  to  have  thought,  in  Bristed  v. 
Wilkins{b),  that  a  judgment  creditor  who  bad  obtained 
an  order  charging  the  interest  of  his  debtor  in  govern- 
ment Stock  might,  in  a  proper  case,  sustain  a  suit  for 
the  intermediate  protection  of  the  interest  which  be  had 
so  acquired,  notwithstanding  the  six  months  prescribed 
by  the  statute  1  &  2  Vict.  c.  110,  s.  14,  had  not  expired. 

Secondly.  The  judgment  creditor,  having  issued  an 
elegit,  which  has  proved  ineffectual,  by  reason  of  the  in* 
terest  in  the  trustees  and  the  duties  they  have  to  perform, 
is  entitled  to  come  into  equity  to  make  his  charge 
effectual. 

Mr.  Swanston  in  reply.  There  is  nothing  stated  in 
the  bill  which  prevents  the  Plaintiff  obtaining  his  remedy 
at  law  under  his  elegit. 


The  Master  of  the  Rolls. 

July  14.  The  question  I  have  to  determine  on  this  demurrer 

is   one  of   considerable    importance,  as  to  the  effect 

of 
(«)  1  Coll.  705.  (b)  3  Hare,  235. 
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of  the  1  &  2  Vict.  c.  110,  s.  13.  It  is,  whether,  where  1864. 
the  property  of  a  judgment  debtor  is  leasehold,  the 
judgment  creditor  can  come  to  the  Court,  before  the 
twelve  months  have  expired,  for  the  purpose  of  charging 
or  protecting  the  property.  By  this  demurrer  this 
question  is  very  properly  and  neatly  raised. 

There  is  no  doubt,  I  think,  that  this  Court  will,  in  the 
interval,  interfere  to  prevent  the  destruction  of  the  pro- 
perty which  is  subject  to  a  judgment  charge,  and  that 
if  it  is  found  that  the  judgment  debtor  is  destroying  or 
getting  rid  of  the  property  charged  by  the  judgment, 
this  Court  will  interfere  to  prevent  it,  notwithstanding 
the  judgment  creditor  is  not  enabled  to  "  proceed  in 
equity  to  obtain  the  benefit  of  such  charge  until  the  ex- 
piration of  one  year  from  the  time  of  entering  up  such 
judgment/' 

In  addition  to  this,  it  was  decided  by  Lord  Truro,  in 
Watts  v*Jeffreye8(a),  which  was  followed  by  me  in  Ye*- 
combe  v.  Landor(b),  that  in  all  cases  in  which  the  judg- 
ment debtor's  interest  is  an  expiring  interest  (as  it  was 
in  Yescombe  v.  Landor,  where  the  property  charged  by 
the  judgment  was  the  life  estate  of  a  man  in  advanced 
years),  the  creditor  can  come  to  this  Court  in  the  mean- 
time to  prevent  the  thing  charged  from  being  dimi- 
nished. Accordingly,  I  held  that  the  thing  charged  in 
that  case,  which  was  the  life  estate  of  the  judgment 
debtor,  consisted  of  the  rents  accruing  from  the  moment 
the  judgment  was  entered  up,  and  that,  therefore,  the 
judgment  creditor  was  entitled  to  come  to  this  Court  for 
its  protection,  although  no  substantial  relief  could  be 
given  him  '<  until  after  the  expiration  of  one  year  from 
the  time  of  entering  up  such  judgment." 

I  followed 

(a)  3  Mac.  $  G.  372.  (b)  28  Beav.  80. 
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1864,  I  followed  Watts  v.  Jeffreys,  my  decision  was  not 

appealed  from,  and  the  result  was,  as  I  am  now  in- 
formed, that  the  Plaintiff  obtained  payment  of  his  judg- 
ment debt. 

The  question  here  is  this : — Whether  the  Plaintiff  is 
not  entitled  to  have  the  leasehold  property  protected  in 
the  meantime;  for  if  so,  then  he  is  entitled  to  some 
relief  on  this  bill. 

The  case  of  Smith  v.  Hurst  (a)  was  strongly  pressed 
on  me.  The  marginal  note  is  this: — "  Under  the  stat 
I  &  2  Vict.  c.  110,  s.  13,  which,  after  enacting  that  a 
judgment  shall  operate  as  a  charge  on  the  debtor's 
lands,  provides,  that  no  judgment  creditor  shall  be 
entitled  to  proceed  in  equity  to  obtain  the  benefit  of 
Buch  charge  until  after  the  expiration  of  one  year  from 
the  time  of  entering  up  such  judgment,  the  Court,  upon 
a  bill  filed  by  a  creditor  to  enforce  his  judgment  under 
the  statute,  declined  to  appoint  a  receiver  of  the  real 
estate  of  the  debtor  within  the  year  limited  by  the 
statute." 

The  Vice-Chancellor  seems  to  have  thought  that  the 
judgment  creditor  might  proceed  either  under  the  statute 
or  independently  of  it,  and  if  so,  that  the  statute  had  not 
taken  away  any  existing  right;  but  that  this  was 
essential,  viz.— if  you  proceed  independently  of  the 
statute,  you  must  issue  an  elegit  to  shew  that  you 
have  no  remedy  at  common  law,  and  then  this  Court 
will  enable  you  to  reach  the  property. 

As  it  appears  on  this  bill  that  an  elegit  has  been  sued 
out  and  has  proved  ineffectual,  and  as  the  Vice- Chan- 
cellor has  decided  that  this  statute  does  not  take  away 

any 
(a)  1  Coll.  705. 


CASES  IN  CHANCERY.  1 

any  existing  right,  I  am  or  opinion  that  this  demurrer        1864. 

cannot  be  sustained.  ^v^> 

Partridge 
b. 
I  do  not  mean  to  prejudice  any  question  or  to  express      Tost**. 
any  opinion  as  to  whether  the  Plaintiff  might  not  be  en- 
titled to  some  relief  as  regards  the  leaseholds  before  the 
expiration  of  the  twelve  months. 

Notb.— See  23  £  24  Vict.  c.  38,  and  27  is  28  Vict.  c.  112,  which 
materially  ulter  the  law  on  this  subject. 


BOYD  v.  BROOKS. 

July  14,  22. 

rpHOMAS  SMITH  had  joined  his  son-in-law  David  An  executor, 
Brooks  in  some  joint  and  several  promissory  notes,  f^w'testator 

but  he  was  merely  a  surety  for  David  Brooks.  Pai<* tnc  debt 

*  after  the  tet- 

tator's  death : 

David   Brooks  died   in   June,   1861,   having  made  r?e?'  th*L 

'  '  &  he  had  a  right 

Thomas  Smith  one  of  his  executors,  and  he  proved  his  to  retain  bis 
will  and   acted.      After   the  testator's  death,    Thomas  f*^^^ 
Smith  paid  the  amount  of  the  notes  out  of  his  own  other  creditora 
moneys,  and  he  claimed  a  right  of  retainer  as  against  degree, 
the  other  simple  contract  creditors.     This  was  a  cre- 
ditors' suit,  and  the  Chief  Clerk,  in  taking  the  accounts, 
reserved  the  point  for  the  consideration  of  the  Court. 

Mr.  Hobhouse  and  Mr.  Bristowe  for  the  Plaintiffs. 
The  executor  has  no  right  to  retain  this  debt ;  that  right 
only  extends  to  debts  due  to  executors  at  the  decease  of 
their  testators,  and  not  to  debts  for  which  the  executors 
are  liable  as  sureties,  which  are  their  own  debts.  The 
point  has  been  expressly  determined  by  a  case  in  God- 
bolt  (a).    There   "  two  men  were  bound  jointly  on   a  • 

bond, 
(a)  Page  149,  pi.  194,  and  4  Leonard,  237,  pi.  362. 


BOTD 
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1864.  bond,  one  is  principal,  the  other  is  surety;  the  prin- 
cipal died  intestate,  the  surety  took  administration 
of  his  goods ;  and  the  principal  having   forfeited   the 

B&ooks.  bond,  the  surety  made  an  agreement  with  the  creditor, 
and  took  upon  him  to  discharge  the  debt  In  debt 
brought  by  another  creditor,  the  question  was,  upon 
fully  administered  pleaded  by  the  administrator,  if  by 
shewing  of  the  bond,  and  that  he  had  contented  it  with 
his  own  proper  money,  whether  he  might  retain  so 
much  of  the  intestate's  estate,  and  it  was  adjudged  that 
he  might  not ;  for  Flemming,  Chief  Justice,  said,  that 
by  joining  in  the  bond  with  the  principal  it  became  his 
own  debt." 

As  to  Bathurst  v.  Be  la  Zouch  (o),  which  will  be 
cited  on  the  other  side :  it  appears  from  the  Registrar's 
book  (6)  that  it  was  decided  on  different  grounds. 

Mr.  Selwyn  and  Mr.  Lindley,  for  the  executor,  relied 
on  Bathurst  v.  Be  la  Zouch  (a)  as  in  point  and  Nunn  v. 
Barlow  (c) ;  Williams  on  Executors  (d).  They  argued 
that,  when  the  executor  had  paid  the  testator's  debt,  he 
was  entitled  to  retain  the  amount  notwithstanding  he 
was  surety,  for  the  debt  was,  in  fact,  .the  debt  of  the 
principal,  and  not  of  the  surety. 


Tfie  Master  of  the  Rolls. 

July  22.  I  think,  on  principle,  that  if  an  executor,  who  is  a 

surety  for  the  testator,  pays  the  debt,  it  then  becomes  a 
simple  contract  debt  due  from  the  testator  to  the  execu- 
tor, which  he  is  at  liberty  to  pay  himself  or  retain.  That 
seems  to  have  been  decided  by  the  case  of  Bathurst  v. 

Be 

(a)  2  Duk.  460.  (c)  1  Sim.  $  St.  588. 

(6)  See  pott,  p.  0.  (d)  Vol.  1,  p.  894, 903  (4/A  ed.) 


Boyd 
v. 


CASES  IN  CHANCERY. 

De  la  Zouck(a)9  as  reported  in  Dickens;  but  on  exa-  1864. 
mining  the  Registrar's  book,  I  find  that  the  real  name 
of  the  case  is  Bathurst  v.  De  Latouche,  and  that  the 
point  stated  in  Dickens  was  not  determined  at  all,  the  Broom, 
question  having  arisen  upon  the  construction  of  the 
testator's  will.  I  do  not  at  all  understand  the  reasoning 
of  the  case  in  Leonard,  where  it  is  said  that  the  surety, 
by  joining  in  the  bond  with  the  principal,  it  became  his 
own  debt.  That  was  so  as  regards  the  creditor,  but  not 
as  between  the  principal  and  surety,  and  the  moment  the 
surety  discharged  the  debt,  it  undoubtedly  became  alto- 
gether the  debt  of  the  principal. 

I  think  the  executor  is  entitled  to  retain  the  debt  for 

which  he  was  surety  for  the  testator  as  well  as  the  other 

debts. 

(a)  2  Dick.  460. 

Affirmed  by  Lord  Westbury,  L.  C,  24  January t  1865. 


BATHURST  v.  DE  LATOUCHE. 

Robert  Bathurst  (one  Executor  of  John  Morrill,  and  Mary  his  1772. 

Wife,  Daughter  and  Residuary  Legatee  of),  Plaintiffs.  Mar.  26. 

v. 
Henry  Bodsnier  De  Latouche,  the  other  Executor,  Defendant. 

Petition  of  Defendant  stated  will  of  John  Morrill  (1  January,  1767), 
appointing  Plaintiff  and  Defendant  executors,  and  containing  state- 
ment, that  testator  and  Defendant  had  been  engaged  in  transactions 
with  John  Dove,  by  which  both  great  losers,  and  that  testator's  repre- 
sentatives might,  in  consequence,  make  demands  on  Defendant,  the 
testator  thereby  released  Defendant  from  all  claims  respecting  such 
transactions,  and  directed  all  counter  securities  given  by  Defendant  to 
testator  to  be  delivered  up  to  be  cancelled ;  and  that  by  codicil  testator 
charged  all  his  real  and  personal  estate  with  payments  of  debts,  &c. 
That  1  June,  1768,  suit  instituted,  and  that  Defendant,  as  executor  of 
his  mother  Maty  Latouche,  claimed  to  retain  out  of  assets  644/.  19s.  4c/. 
for  balance  of  debt  due  to  her  on  joint  bond  1  June,  1753,  of  said 
John  Dove,  testator,  and  Defendant,  for  500/.  and  interest.  The  bill 
charged  that  Defendant  had  received  half  the  loan,  but  that  testator 

repaid 
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1772; 


repaid  it  in  full,  and  the  bond  was  delivered  up  to  him  and  found 
amongst  his  papers,  and  that  Defendant  ought  to  pay  half  the  amount 

By  Answer,  Defendant  stated  testator  and  Dove  were  engaged  in 
joint  transactions,  that  Dove  was  indebted  to  Mary  Latouche  in  500/., 
who,  through  Defendant,  pressed  for  payment,  that  testator,  to  relieve 
such  pressure,  undertook  to  satisfy  Mary  Latouche,  and  afterwards 
executed  said  bond  with  Dove  and  required  Defendant  also  to  sign, 
who  did  so  on  apprehension  of  being  indemnified  by  testator  and 
received  nothing.  That  Dove  became  insolvent,  and  only  paid  125/. 
on  account,  and  that  Defendant,  as  executor  of  Mary  Latouche  then 
dead,  claimed  payment  of  amount  remaining  due  on  bond  out  of 
testator's  assets,  and  had  retained  the  same. 

By  Order,  21  June,  1773,  M.  R.  had  declared  testator  and  Defend- 
ant liable  in  moieties.  This  was  Defendant's  petition  of  appeal,  and 
by  Order,  29  July,  1773,  Lord  Chancellor  reversed  M.  R.'s  Order, 
and  declared,  that  according  to  true  intent  and  meaning  of  testator's 
will,  the  whole  due  on  said  bond  was  debt  by  specialty  against  testator's 
estate,  and  that,  in  taking  account  of  personal  estate  of  testator,  what 
should  be  found  due  should  be  allowed  to  be  retained  by  Defendant, 
as  he  is  executor  of  Mary  Latouche,  in  a  course  of  administration. — 
Meg.  Lib.  A.  1771,  fol.  620. 


1864. 
July  14,  15. 

An  action  by 
a  creditor, 
whose  debt 
was  disputed, 
being  stayed 
after  a  decree 
for  the  admi- 
nistration of 
the  intestate's 
estate:— Held, 
that  the  cre- 
ditor was  not 
entitled  to  his 
costs  of  the 
action  nor  of 
the  motion 
to  stay  it 
until  he  bad 
first  established 
his  debt  in 
Chambers. 


KING  v.  KING. 

1%/TR.  HOSK1NS  had   brought  an  action  in  the 
.     Queen's  Bench  against  the  administrator  with 
the  will  annexed  to  recover  the  amount  due  on  a  bond 
dated  in  1814. 

The  debt  was  disputed  by  the  administrator,  on  the 
ground  that  it  was  barred  by  the  Statute  of  Limitations, 
and  the  action  was  defended. 

On  the  6th  of  June,  1864,  a  decree  had  been  made 
for  the  administration  of  the  estate  of  the  testator. 

Mr.  F.  H.  Colt,  on  behalf  of  the  Plaintiff,  now 
moved  to  restrain  the  proceedings  in  the  action. 

Mr. 
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Mr.  Hardy,  for  the  creditor,  asked  that  the  adminis- 
trator might  at  once  pay  the  costs  of  the  action  and 
of  the  motion.     He  relied  on  Cole  v.  Burgess  (a). 

Mr.  Colt,  in  reply,  resisted  the  payment  of  the  costs 
to  a  creditor  whose  debt  was  still  contested. 


The  Master  of  the  Rolls. 

I  cannot  find  that  this  point  has  ever  been  decided,  July  15. 
and  the  case  of  Cole  v.  Burgess  (6),  to  which  I  was  re- 
ferred, does  not  apply,  for  there  it  is  expressly  stated 
that  the  executor  did  "not  dispute  the  debt."  If  the 
creditor  has  no  ground  for  bringing  the  action,  he  ought 
not  to  get  his  costs  of  that  proceeding.  On  the  other 
band,  the  executor  ought  not  to  dispute  a  debt  which 
cannot  be  successfully  resisted,  and  he  ought  to  pay  the 
costs. 

What  I  shall  do  is  this  : — Immediately  on  the  credi- 
tor's debt  being  allowed  in  Chambers,  he  shall  have  his 
costs  of  the  action  and  of  the  motion  out  of  the  assets. 

(a)  1  Kay,  App.  i.  pages  882,  883  (3rd  edit.) 

(b)  lb.  and  Seton  on  Decrees, 


Note. — The  order  gave  Hoskins  liberty  to  go  in  and  prove  his  debt, 
and  ordered  the  taxation  of  his  coats  of  the  action  up  to  the  time  he 
had  notice  of  the  order  for  administration,  and  also  his  costs  of  this 
appKcation.  And,  on  his  establishing  his  claim  in  Chambers,  the  ad- 
ministrator was  ordered,  within  one  month  from  the  allowance  of  the 
claim,  to  pay  such  costs  out  of  the  assets.  Liberty  to  apply. — Reg. 
Lib.  1864  A.Jol  2163. 
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MARKWELL  v.  MARKWELL. 

MARKWELL  v.  BULL. 

July  22,  27. 
A.  fl.  by  deed   T^HIS  was  a  suit  and  cross-suit,  each  instituted  by 

lettuTlome  one  of  two  brothers  for  the  purpose  of  deter- 

property  on  mining  the  true  construction  of  a  deed  executed  on  the 
self  for  Hfe"1"    ^*n  of  January,  1861.     The  settlor,  James  Mar kwell, 

and  after  his     who  executed  this  deed  died  in  October,  1862,  at  the 

decease  unon 

trust  to'pay  all  advanced   age  of  seventy-six.      He   seemed   to   have 

the  debts  then  fluctuated  considerably  in  his  disposition  towards  his 

owing  by  him  J  ' 

andanylega-    two  younger  sons  John  and   William.     From  1S47  to 

roonrnoTex-  1859'  he  regarded  his  son  John  with  great  d»ssatis- 
ceedinff400/.  faction,  and  William  was  his  favourite.  In  1859,  he 
winor  writfng  became  reconciled  to  John,  and,  ultimately,  in  January, 
should  direct,  1861,  being  then  seventy-five  years  old,  he  seemed  to 
thereto,  in  trust  have  entertained  the  opinion,  that  it  was  desirable  that 
for  his  son  he  Bhould  settle  his  property,  so  as  to  bind  himself  and 
Afterwards,  in  prevent  himself  from  making  any  further  disposition  of 
rtlifYettlement,  jt>  and  accordingly  he,  in  that  month,  deliberately  and 
he  gave  volun-  advisedly  caused  three  deeds  to  be  prepared,  all  bearing 

theextent'of     date  *ne  l^th  of  January,  1861. 

3,500/.  in 

favour  of  other        _       ,  .  ,  ,       -    - 

relatives: By  the  first,  he  conveyed  certain  landed  property  to 

Held,  that  the   fae  trustees  after  mentioned,  in  trust  to  pay  the  rents 

bonds  were  m  m  . 

effectual  and     to  himself  during  his  life,  and  after  his  death,  upon 

Sfplyable    trust  for  his  eldest  son  the  Rev'  James  William  Mark- 
out  of  the         well  absolutely, 
trust  property. 

By  the  second  deed,  he  gave  up  his  business  of  a 
wine  merchant  and  settled  it  on  his  son  William  Robert, 
on  condition  of  bis  son  taking  upon  himself  the  payment 

of 
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of  the  debts    belonging  to  that  business,   which   he        1864. 

accordingly  did  and  had  since  discharged.  ^-*v-*^ 

Markwell 
v. 
The  third  deed  was  that  which  was  in  question  in  Markwell. 
this  suit  It  was  executed  by  and  between  the  settlor, 
James  Markwell,  of  the  first  part,  William  Robert 
Markwell,  his  son,  of  the  second  part,  and  Mr.  Bull 
and  Mr.  Dunn  of  the  third  part.  These  gentlemen 
were  two  personal  friends  of  the  settlor,  who,  on  his 
request,  acted  as  trustees  in  the  matters  of  the  first  and 
third  of  the  deeds.  By  this  indenture,  after  reciting 
various  descriptions  of  personal  property  to  which  he 
was  entitled,  which  consisted  of  a  mortgage  of  500/.,  a 
debt  of  1,000/.,  10,000/.  dollars  Pennsylvania  £5  per 
Cent.  Stock,  25,000  guilders,  secured  on  Dutch  bonds 
which  passed  by  delivery,  and  two-thirds  of  3,000/. 
Consols  standing  in  the  names  of  trustees,  he  assigned 
these  properties,  specifying  them,  to  the  trustees,  upon 
certain  trusts,  upon  the  construction  of  which,  the  ques- 
tion in  this  case  arose. 

The  trusts  were  these: — 

"  Upon  trust  to  pay  the  two-third  parts  of  the  divi- 
dends, interest  and  annual  income  of  all  and  singular 
other  the  said  trust  moneys  and  premises,  unto  James 
Markwell  and  his  assigns  during  his  life  ;"  and  after  his 
decease,  "  upon  trust  to  pay  thereout  all  the  debts  then 
owing  by  James  Markwell,  and  also  any  legacies  or 
sums  of  money,  not  exceeding  in  the  whole  the  sum  of 
400/.  sterling,  which  James  Markwell,  by  his  will  or  any 
codicil  thereto,  or  by  any  writing  signed  by  him,  shall 
give  or  direct  to  be  paid.  And  subject  as  aforesaid,  upon 
trust  for  William  Robert  Markwell,  his  executors,  ad- 
ministrators and  assigns,  for  his  and  their  own  absolute 
use  and  benefit." 

The 
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1864.  The  settlor  covenanted  to  transfer  the  property,  and, 

in  the  meantime,  to  hold  it  on  the  trusts  of  the  settle- 
ment. 


Markwell 

v. 
Maekwell. 


Shortly  after  the  execution  of  this  deed,  James  Mark- 
well,  the  settlor,  seemed  to  have  become  dissatisfied  with 
his  son  William,  in  consequence  of  some  dealings  by  him 
with  a  part  of  his  father's  property,  and  a  few  months 
after,  his  son  John  seemed  to  have  become  the  settlor's 
favourite.  In  September,  1861,  he  applied  to  William  to 
alter  the  deed,  and  to  allow  two  sums  of  500/.  each  to 
be  given  to  his  two  grandchildren,  a  son  and  a  daughter 
of  his  son  John.  Afterwards  he  wrote  William  a  letter 
in  these  words : — 

11  October  7,  1861. 
"  My  dear  William,— Now  my  dear  William  the  little 
I  ask  for  I  trust,  as  you  have  the  bulk  of  my  property, 
you  will  most  cheerfully  do  and  let  me  depart  in  peace. 
Let  them  have  500/.  each  for  the  children,  John  and 
Emma,  endorsed  on  the  deed.  Promises  are  nothing ; 
have  it  done  as  my  most  earnest  wish,  and  I  shall  feel 
my  last  moments  happy.  My  present  power  is  only 
400/.    Write  and  say  it  shall  be  done. 

"  Yours  affectionately, 

"J.  MarkweUr 

This  was  opposed  by  William,  and  thereupon  Mr. 
Markwell  consulted  his  solicitor  as  to  the  manner  in 
which  he  might  defeat,  wholly  or  in  part,  the  settlement 
so  executed.  The  result  was,  that  on  the  1st  October, 
1861,  he  executed  a  common  money  bond  to  secure  the 
payment  -of  500/.  to  his  grandson  John  Paas  Markwell, 
payable*  on  the  19th  of  September,  1870,  on  which  day 
he  would  attain  his  age  of  twenty-one  years;  and, 
on  the  same  day,  he  executed  a  similar  bond  to  secure 
500/.  to  his  granddaughter  Emma  M  A.  F.  Markwell, 

to 
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to  be  paid  on  the  14th  of  January,  1872,  or  her  day  of       1864. 

marriage,  whichever  event  should  happen  first.  v^v-^/ 

Markwell 
e. 
He  also,  on  the  18th  of  October,  1861,  gave  a  bond    Marxwell. 

to  Mary  Ann  Paas,  the  maternal  grandmother  of  his 
grandchildren,  to  secure  1,000/.,  which  she  advanced  to 
him,  and  this  1,000/.  he  paid  to  his  son  John,  to  be 
invested  on  certain  trusts  for  the  benefit  of  his  grand- 
children; and,  finally,  on  the  14th  of  November,  1861, 
he  executed  a  bond  in  favor  of  his  son  John,  to  secure 
to  him  the  sum  of  1,500/. 

The  questions  in  this  cause  were  as  to  the  validity  of 
these  instruments. 

In  the  first  instance,  various  charges  were  made  on 
both  sides,  and  some  evidence  was  adduced  as  to 
whether  all  or  any  of  the  instruments  above  mentioned 
were  obtained  by  undue  influence.  All  those  charges 
were  abandoned  at  the  hearing,  and  the  question  re- 
solved itself  solely  into  one  of  construction,  upon  the 
effect  of  the  words  of  trust  contained  in  the  indenture 
of  the  17th  of  January,  1861. 

The  suit  of  Markwell  v.  Markwell  was  instituted  in 
January,  1863,  by  Wm.  R,  Markwell  against  John 
Markwell,  Mrs.  Paas,  the  trustees  and  the  two  chil- 
dren, John  and  Emma  Markwell,  and  it  prayed  a  de- 
claration that  the  four  bonds  did  not  constitute  debts 
payable  out  of  the  estate  and  effects  settled  by  the 
indenture  dated  17th  January,  1861,  and  that  the  bonds 
were  fraudulent  and  void,  and  that  they  might  be  de- 
livered up  to  be  cancelled. 


Sir  H.  Cairns  and  Mr.  Swanston  for  the  Plaintiff 
William  Robert  Markwell.     The  Court  will   enforce 

this 
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1864.  this  deed  though  voluntary  ;  Cox  v.  Barnard  (a).  The 
bonds  were  a  fraud  on  the  settlement,  for  although  the 
creation  of  any  fair  debt  would  be  supported,  still  a  dis- 
position or  obligation,  not  bond  fide  and  given  for  the 
express  purpose  of  avoiding  and  defeating  the  settlement, 
is  invalid  ;  Jones  v.  Martin  (&)•  These  voluntary  bonds 
do  not  constitute  debts,  properly  speaking,  but  gifts; 
they  would  be  postponed  to  simple  contract  debts; 
Lechmere  v.  Earl  of  Carlisle  (c) ;  Lomas  v.  Wright  (rf) ; 
and  the  sums  secured  by  them  are  not  debts  but 
legacies,  and,  therefore,  under  the  express  terms  of  the 
power,  they  are  invalid  so  far  as  they  exceed  the  limit 
of  400/.  Lastly,  if  the  bond  to  Mrs.  Paas  be  valid  as  a 
debt,  the  Plaintiff  is  entitled  to  follow  the  money  into 
the  hands  of  John  Markwell,  to  whom  it  was  given. 

The  Master  of  the  Rolls.  As  to  the  debt  of 
1,000/.  to  Mrs.  Paas  I  have  no  doubt.  The  settlor  has 
borrowed  this  money  and  has  disposed  of  it  in  his  life- 
time as  he  pleased.  The  money  borrowed  could  not 
have  been  followed  in  the  settlor's  lifetime,  nor  can  it 
now. 

Mr.  Selwyn  and  Mr.  W.  W.  Cooper  for  John  Mark- 
well.  The  settlor  reserved  to  himself  the  power  of 
creating  debts  to  any  extent  payable  out  of  this  pro- 
perty. He  might  have  borrowed  any  sum  of  money 
and  have  applied  and  disposed  of  it  as  he  pleased ;  he 
had,  in  fact,  power  to  put  an  end  to  the  deed.  The 
money  cannot  be  followed ;  for  if  he  had  sold  a  real 
estate,  which  he  had  voluntarily  settled,  to  a  purchaser 
for  value,  and  received  the  purchase  money,  it  could 
not  have  been  followed  even  in  his  own  hands.    These 

bonds 

(a)  8  Hare,  310.  (c)  3  Peere  Wms.  221. 

(6)  6   Bro.  P.   C.   437,  and  (c/)  2  MyL  $  K.  769. 

5  Vet.  265,  n. 
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bonds  are  not  testamentary,  for  they  contained  no 
power  of  revocation ;  Fletcher  v.  Fletcher  (a) ;  although 
it  would,  perhaps,  have  been  more  regular  to  have 
introduced  a  power  of  revocation  into  the  settlement; 
Nanney  v.  Williams  (b).  Though  voluntary/ they  con- 
stitute valid  debts  payable  out  of  the  testator's  estate; 
Garrard  v.  Lord  Dinorben(c);  Lewin  on  Trusts  (d); 
Watson  v.  Parker  (e).  No  question  arises  with  the  other 
creditors ;  the  contest  is  altogether  between  volunteers, 
between  whom  no  preference  is  ever  shewn  by  this 
Court.  They  also  referred  to  Seton  on  Decrees(f); 
Dening  v.  Ware  (g). 
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1864. 

Mark  well 

v. 
Markwell. 


Mr.  Baggallay  and  Mr.  Dalton  for  the  trustees. 


Mr.  Townsend  for  Mrs.  Paas. 


Sir  Hugh  Cairns  in  reply. 


The  Master  of  the  Rolls. 

I  have  already  decided  that,  as  to  the  money  borrowed 
from  Mrs.  Paas,  it  was  a  transaction  that  could  not  be 
impeached,  an^that  the  money  gaid  by  her  and  settled 
by  James  Markwell  could  not  be  followed  or  affected 
with  the  ulterior  trusts  of  the  indenture  in  favor  of 
William,  even  i»  the  hands  of  the  settlor,  if  alive,  and 
much  less  in  the  hands  of  those  to  whom  he  has  thought 
fit  to  give  it.  I  entertained  no  doubt  that  the  in- 
struments were  purely  voluntary,  but  that  the  Court 
would  not  assist  a  volunteer  against  the  donor  to  make 

the 

(a)  4  Hare,  67. 

(6)  22  Bear.  452. 

(c)  5  Hare  213. 

(<*)  Page  62,  n.  (4*A  edit  ) 

VOL.  XXXIV — I. 


(e)  6  Beat).  283. 

(/)  P«B«  123  (3rd  edit.) 

(g)  22  Beav.  134. 


July  27. 


J 8  CASES  IN  CHANCERY. 

1864.  the  gift  complete,  or  the  donor  to  get  back  any  of  the 
property  which  he  might  validly  have  disposed  of  since. 
I  retain  the  opinion  I  then  expressed. 


Markwell. 


As  regards  the  two  bonds  to  the  grandchildren  and 
the  bond  to  the  son  John,  the  case  is  very  different. 
The  question  here  is  simply  whether  these  are,  properly 
speaking,  under  the  words  of  this  deed  "debts  then 
owing  by  the  said  James  MarkwelT*  the  settlor,  "  or 
"  sums  of  money"  given  "  by  a  writing  signed  by  him." 
And  upon  the  best  consideration  that  I  can  give  to  the 
subject,  I  am  of  opinion  that  they  are  debts  owing  by 
James  Markwell  at  his  decease.  That  they  are  debts 
at  law  cannot  be  contested.  That  what  is  a  debt  at 
law  is  also  a  debt  in  equity,  is  also,  in  my  opinion,  a 
proposition  which  cannot  be  reasonably  contested. 

It  is  suggested  that  they  are  not  properly  debts  in 
equity,  because,  in  the  administration  of  assets,  the  rule 
is,  to  pay  simple  contract  debts  founded  on  valuable 
consideration  before  voluntary  bonds;  but  in  truth  this 
does  not  prevent  their  being  debts,  it  only  illustrates  a 
rule  of  equity  as  to  the  order  in  which  debts  are  paid,  in 
the  administration  of  assets.  In  other  words,  specialty 
debts  contracted  for  value  are  paid  first;  next,  the  simple 
contract  debts  contracted  in  like  manner,  and  then  debts 
which  the  testator  or  intestate  created  without  having 
any  consideration  for  so  doing.  It  is  in  fact  only  a  rule 
of  equity,  in  like  manner  as  it  is  another  rule  of  equity, 
that  equitable  assets  are  to  be  applied  pari  passu  in  the 
payment  of  all  specialty  as  well  as  simple  contract 
debts,  in  equal  shares  and  proportions.  I  am,  there- 
fore, of  opinion  that  the  three  bonds  are  debts. 

But  they  are  also  sums  directed  to  be  paid  by 
"  writing  signed  by  him ;"  are  they  then  to  come  within 

the 
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the  former  or  the  latter  class  enumerated  in  the  third  deed 
of  January,  1861  ?  In  the  former  case  they  will  have 
to  be  paid  in  full ;  in  the  latter  they  must  be  limited 
to  400/.  I  think  they  come  within  the  former.  The 
testator  has  reserved  to  himself  two  powers,  which 
derogated  from  the  settlement ;  one  is  to  diminish  his 
property  indefinitely  by  contracting  debts ;  the  other  is 
to  diminish  it  to  the  extent  of  400/.,  "  by  his  will  or 
any  codicil  thereby,  or  by  any  writing  signed  by  him." 
He  has  himself  determined  which  of  the  two  he  intended 
to  exercise,  for  he  has  created  debts ;  he  has  expressed 
them  to  be  debts,  and,  by  all  the  means  in  his  power, 
shewn,  that  he  intended  them  to  come  within  the  former 
class.  I  am,  therefore,  of  opinion  that  the  bonds  are 
valid  and  effectual  instruments  to  the  full  extent  thereof, 
and  that  it  will  be  proper  to  make  a  declaration  to  that 
effect. 


1864. 


Mark  well 

v. 
Markwell. 


PHILLIPS  v.  PHILLIPS. 

TD  Y  his  will,  dated  in  1858,  the  testator  directed  that 
-*-^  his  trustees  should,  during  the  widowhood  of  his 
wife,  pay  the  interest  and  annual  income  of  the  re- 
siduary trust  estate  unto  his  wife.  And  he  declared 
that  the  trustees  should,  after  the  death  or  second  mar- 
riage of  his  wife  (which  event  bad  not  happened),  set 
apart  7,000/.,  and  invest  it  and  stand  possessed  thereof 
upon  trust  for  the  benefit  of  bis  daughter  Ellen  (now 
the  wife  of  the  Defendant  Edgar  Charles  Baker)  for 
her  life,  without  power  of  anticipation,  and  after  her 
decease,  upon  trust  for  all  or  any  of  her  children  as  she 
should  by  deed  or  will  appoint,  and  in  default  of  appoint- 
ment, 

his  daughter,  and  settled  on  her  husband  for  life,  with  remainder  to 
with  remainder  to  the  children  of  that  marriage. 

c2 


June  30. 
July  1. 

Bequest  by  a 
father  of 
7,000/.  in  re- 
mainder after 
the  death  of 
his  widow,  in 
trust  for  his 
daughter  for 
life,  with  re- 
mainder to  her 
children  of  any 
marriage : — 
Held,  adeemed 
by  a  subse- 
quent gift  in 
possession  of 
19,000  rupees 
Indian  Stock, 
made  by  the 
father  on  the 
marriage  of 
herself  for  life, 
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ment,  for  her  sons  at  twenty-one  years  and  daughters 
at  that  age  or  marriage,  equally,  and  if  none,  then  on 
certain  trusts  for  his  other  children. 

In  August,  1863,  the  testator's  daughter  Ellen  married 
Mr.  Baker,  on  which  occasion  a  settlement  was  exe- 
cuted, whereby  a  sum  of  19,000  company's  rupees 
stock  of  the  Indian  5/.  per  cent,  loan  1856,  1857,  which 
was  provided  and  transferred  by  the  testator  into  the 
names  of  trustees,  was  settled,  upon  trust  to  pay  the 
income  during  the  joint  lives  of  Mr.  and  Mrs.  Baker 
to  Mr.  Baker  for  life,  and  to  the  survivor  of  them  for 
life,  with  remainder  to  the  issue  of  the  marriage,  as  they 
should  jointly  or  as  the  survivor  should  appoint,  and  in 
default,  to  the  sons  at  twenty-one  and  the  daughters  at 
twenty-one  or  marriage  equally. 

The  testator  died  in  September,  1863,  without  altering 
his  will,  and  the  question  was,  whether  the  legacy  of 
7,000/.  given  to  Ellen  Baker,  her  children  and  husband 
was  partially  adeemed  by  the  provision  made  on  her 
marriage.  There  was  parol  evidence  of  the  testator's 
intention,  and  that,  in  the  case  of  another  daughter 
similarly  circumstanced,  he  had  by  codicil  expressed 
his  intention  of  adeeming. 

Mr.  Baggallay  and  Mr.  Druee,  for  the  Plaintiffs, 
relied  on  Schofield  v.  Heap  (a) ;  Hopwood  v.  Hop- 
wood  (b) ;  Coventry  v.  Chichester  (c). 

Mr.  Selwyn  and  Mr.  Kay  argued,  first,  that  the 
difference  between  the  provisions,  one  being  in  possession 
and  the  other  reversionary,  and  the  discrepancy  between 

the 

(a)  27  Bern.  93.  (c)  33  Law  J.  (Ch.)  361,  676. 

(b)  7  H  of  L.Ca$.  728. 
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the  limitations  rendered  it  impossible  to  hold  that  one 
was  a  substitute  for  the  other,  and  that  the  doctrine 
itself  had  been  altogether  disapproved  of;  Williams  on 
Executors  (a).  Secondly,  that  it  was  premature  to  make 
any  declaration  during  the  life  and  widowhood  of  the 
widow,  or  until  the  legacy  of  7,000/.  became  payable ; 
Lady  Langdale  v.  Briggs  (J). 


TheM  aster  of  the  Kolls. 

I  am  of  opinion  that  this  was  an  ademption.  I  think  July  1. 
there  is  nothing  in  the  objections,  that  the  nature  of 
the  property  and  the  limitations  differ,  nor  in  the  cir- 
cumstance that  a  prior  life  interest  in  the  property  was, 
by  the  will,  given  to  the  mother.  In  addition  to  this, 
I  think  that  the  parol  evidence  of  the  intention  of  the 
testator,  which  is  admissible  in  such  cases  as  these, 
shews  that  the  testator  intended  it  to  be  an  ademption 
of  the  legacy.  I  will,  therefore,  make  a  declaration  to 
that  effect. 

The  value  of  the  rupees  must  be  ascertained  as  at  the 
date  of  the  settlement. 

I  am  of  opinion  that  the  widow  is  entitled  to  have 
the  rights  declared  at  this  moment 

(a)  P»ge  1200.  (6)  8  De  G.,  Af.  4  G.  427. 

See  Weall  v.  Rice,  2  Rus*.  £  Myl  257. 
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My  25. 


He  JEWITT.     (No.  2.) 


A  •olicitor  A  N  order  had  been  made,  on  the  14th  of  April,  1864, 

ing  a  taxation  f°r  the  taxation  of  a  solicitor's  bill  of  costs,  and 

deH^rboter°  delay8  having  occurred  in  completing  the  taxation, 
hii  client's 

cHe^runde?6  Mr'  &**«*  applied  for  the  delivery,  by  the  solicitor 

taking  to  pro-   to   the  client,   of  his   documents,  upon   securing  tbe 

dace  them  and  .     ,   .        , 

giving  tecurity  amount  claimed. 

for  the  amount 

claimed. 

Mr.  W.  Hull  Terrell,  contrd.    The  order  for  taxation 

directs,  that,  upon  payment  by  the  client  to  the  solicitor 

of  what  may  be  certified  to  be  due  to  him,  the  solicitor 

shall  deliver  up,  on  oath,  all  deeds,  &c  in  his  custody 

or  power  belonging  to  the  client.    This,  therefore,  is  an 

application,  on  motion,  to  vary  an  existing  order,  and  it 

cannot  be  entertained ;  it  is  premature. 

The  solicitor  ought  not,  before  payment  of  his  de- 
mand, to  be  deprived  of  his  lien  on  the  papers. 


The  Master  of  the  Rolls. 

The  course  I  adopt  in  all  these  cases  is  this : — Where 
a  sum  is  claimed  by  a  solicitor  to  be  due  to  him,  and 
some  delay  occurs  in  the  taxation,  imputable  to  tbe 
fault  of  no  one,  I  order  the  papers  to  be  delivered  over 
on  the  amount  being  secured,  and  on  an  undertaking  to 
produce  them  as  required  in  the  course  of  the  taxation. 
The  case  has  been  before  the  Court  on  several  occa- 
sions. 

Art  the  solicitor  does  not  state  the  amount  claimed, 

so 
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so  as  to  eoable  the  applicant  to  bring  the  money  into 
Court,  I  will  order  the  delivery  up  of  the  papers,  if  he 
will  pay  into  Court  150/.,  and  undertake  to  produce  the 
pa pei s  and  documents  before  the  Taxing  Master,  as 
they  may  be  required  in  the  course  of  the  taxation ; 
but  the  order  is  to  be  without  prejudice  to  the  lien,  if 
any,  of  Mv.Jewitt  upon  the  papers  for  the  costs  alleged 
to  be  due  to  him. 

Note.— ftg.  Lib.  1864,  A.yfoL  1801. 


TOWNSEND  v.  EARLY.    (No.  2.) 


July  19. 


rpHE  testator  directed  his  trustees  to  invest  4,000/.,  A.  B/t  lifein- 
and  pay  the  interest  equally  between  his  nephews,  fun(j  m  £ng_ 

Henry   Townsend  and   William  Townsend,  during  the  Www  liable 

9  .  °  to  forfeiture  if 

term  of  their  respective  natural  lives  : —  A.  B.  "should 

alien,  sell, 
u  But  it  was  his  will,  and  he  did  thereby  expressly  ****&*, en- 
declare  and  direct,  that  in  case  his  said  nephews,  or  transfer,  or  in 
either  of  them,  should  alien,  sell,  assign,  encumber  or  SjJJ^f"" e^T 
transfer,  or  in  any  manner  dispose  of  or  anticipate  the  anticipate  "  it 
said   dividend,  interest    and    annual    produce    thereof  tDe  benefit  of 

thereby   directed   to  be   paid   to   them,   or    any   part  *ne  Insolvent 

;    .  ,  •  .  i  n  3  •  Act  ,n  New 

thereof,  then  and  in  such  case,  and  from  and  imme-  South  Wales, 

diately  after  such  alienation,  sale,  assignment  or  transfer,  J^^f  pre"t*. 

the  said  bequests  or  bequest,  so  made  thereof  as  afore-  tion  there,  by 

said,  and  of  which  such  alienation,  sale,  assignment  or  rendered  bb" 

transfer  should  have  been  so  made,  should  cease  and  be  e8tate  (omit- 

•  i    +       ii  •    *  i  t   i  ii  ting  this  life 

void,  to  all  intents  and  purposes,  as  if  the  same  had  not  interest  from 

been  mentioned  in  his  will."  £te  ■chedule). 

The  Judge  ac- 
The  cepted  this 
surrender  of 
bis  estate  and  placed  it  under  sequestration  in  the  hands  of  the  Chief  Commissioner  of 
Insolvent  Estates:— Held,  that  A.  B.  bad  thereby  forfeited  his  life  interest. 
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The  testator  died  in  1832. 

Vm  A  question  was  raised  by  this  bill,  whether  Henry 

Early.       Townsend  had  forfeited  his  life  interest.     The  Chief 
(No.  2.) 

Clerk,  by  his  certificate,  found  as  follows  : — 

"On  the  2nd  of  March,  1842,  Henry  Townsend 
aliened  the  dividends,  interest  and  annual  produce  of 
the  sum  of  2,000/.  in  the  manner  and  under  the  circum- 
stances following: — On  the  said  2nd  of  March,  1842, 
Henry  Townsend,  being  then  confined  in  the  debtors' 
prison  at  Sydney,  in  New  South  Wales,  presented  his 
petition  in  the  Supreme  Court  of  New  South  Wales, 
setting  forth  that  he  was  insolvent  and  desirous  of  sur- 
rendering his  estate  for  the  benefit  of  his  creditors,  and 
thereby  surrendered  his  said  estate,  and  prayed  that 
the  same  might  be  accepted  and  placed  under  seques- 
tration. The  surrender  of  such  estate  was  duly  accepted 
by  one  of  the  Judges  of  the  Supreme  Court  of  New 
South  Wales,  and  by  an  Order  under  his  hand,  dated 
the  3rd  of  March,  1842,  ordered  to  be  placed  under 
sequestration,  in  the  hands  of  the  Chief  Commissioner 
of  Insolvent  Estates  at  Sydney,  according  to  law. 
Henry  Townsend's  share  of  the  legacy  of  4,000/.,  or  the 
dividends,  interest  and  annual  produce  thereof  were  not 
specified  in  the  schedule  of  the  estate  or  property  of 
Henry  Townsend,  annexed  to  bis  petition." 

"  By  an  Order  of  the  Superior  Court  of  New  South 
Wales,  dated  the  2nd  of  February,  1844,  and  made  in 
the  matter  of  the  insolvency  of  Henry  Townsend,  it  was 
ordered,  that  the  estate  of  the  insolvent  be  released  from 
sequestration,  upon  the  offer  of  composition  of  the  in- 
solvent, and  the  trustee  thereof  distributing  the  clear 
balance  of  all  moneys  in  his  hands  among  the  creditors 
of  the  said  insolvent  pari  passu.*' 

The 
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The  Chief  Clerk  reserved,  for  the  consideration  of       1864. 
the  Court,  the  question  whether  Henry  Townsend,  by 
filing  bis  petition  of  insolvency  in  the  Supreme  Court 
of  New  South  Wales,  and  the  acceptance  thereof  by  the 
judge,  had  aliened,  Sec.  the  dividends  of  the  2,000/. 

By  the  local  act  (5  Vict.  No.  17,  c.  63)  the  effect  of 
the  order  for  sequestration  vested  in  the  Chief  Commis- 
sioner all  the  present  and  future  real  and  personal  estate 
of  the  insolvent. 

Mr.  Baggallay  and  Mr.  Shebbeare,  for  the  Plaintiff, 
argued  that  the  life  interest  had  been  aliened  by  the 
proceedings  in  the  colonial  insolvency,  and  that  it  had 
thereby  become  forfeited.  They  cited  Shee  v.  Hale  {a); 
Pym  v.  Lockyer(b)\  Brandon  v.  Aston  (c);  Rochford 
v.  Hackman(d);  Joel  v.  Mills  (e). 

Mr.  Cole  and  Mr.  Hallett  for  Henry  Townsend. 
There  has  been  no  forfeiture.  The  Colonial  Insolvent 
Act  has  no  operation  out  of  the  colony,  and  it  could  not 
effectually  vest  the  income  of  the  money  in  the  fund  in 
the  Chief  Commissioner.  Again,  the  surrender  executed 
by  Henry  Townsend  did  not  comprise  his  life  interest, 
for  it  was  not  included  in  the  schedule;  so  that  it  has 
not  been  aliened,  assigned  or  incumbered  either  by  the 
local  act  or  by  the  surrender. 

That  the  colonial  proceedings  were  ineffectual  in  this 
country,  is  shewn  by  the  fact  that  they  did  not  discharge 
the  debts  in  this  country,  and  that  the  creditors  here 
might  still  sue  the  insolvent  in  the  English  Courts; 

Bartley 

(a)  13  Vet.  404.  (d)  9  Hare,  476. 

(6)  12  Sim.  394.  (t)  3  Kay  £  J.  458. 

(c)  2  F.  *  C.,  C.  C.  24. 
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Bar thy  v.  Hodges  (a);  Smith  v.  Buchanan  (b);  Lewis*. 
Owen(c);  Phillips  v.  Jllan(d);  Story's  Conflict  (e). 

Mr.  71  C.  J.  Millar  for  the  trustees. 


The  Master  of  the  Rolls. 

I  think  the  Plaintiff  is  entitled.  The  cases  shew  that 
there  is  a  distinction  between  a  proceeding  in  invitum 
and  one  voluntarily  taken  by  the  insolvent  himself.  If 
an  Englishman  were  to  go  to  Australia,  and  there 
assign  over  consols  for  value,  it  could  not  be  contested 
that  they  would  not  legally  vest  in  the  assignee  until 
they  had  been  transferred  here,  but  still  the  contract 
would  bind  them  in  equity.  So  the  life  interest  in  these 
funds  is  not  within  the  operation  of  the  local  act  of  par- 
liament, so  as  legally  to  vest  them  in  the  Chief  Commis- 
sioner. But,  the  case  is  this : — the  legatee,  being  in 
prison  in  New  South  Wales,  applies  for  the  benefit  of 
the  insolvent  act,  and  the  condition  for  his  obtaining  it 
is,  that  he  shall  surrender  all  his  property  for  the  benefit 
of  his  creditors.  If  he  had  inserted  this  property  in  the 
schedule,  and  described  it  as  the  income  of  a  sum  of 
consols  in  England,  and  had  proposed  to  give  it  up  on 
obtaining  his  release,  then  no  doubt  the  property,  if 
not  forfeited,  would  have  passed,  in  equity,  to  the  Chief 
Commissioner. 

Does  it  make  any  difference  that  he  concealed  this 
property  and  omitted  it  from  the  schedule?  I  think 
not,  and  that  a  man  cannot  prevent  the  operation  of  a 
surrender  of  all  his  property,  under  these  circumstances, 

by 

(a)  1  Best  *  Sm.  375.  (<*)  8  Barn.  *  C.  477. 

(6)  1  East,  6.  (c)  Page  502. 

(r)  4  Bam.  £  Aid.  654. 
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by  fraudulently  concealing  and  omitting  from  the 
schedule  that  which  be  is  bound  to  state.  Having 
obtained  the  consideration,  this  Court  would  act  on  the 
surrender. 

It  is  true  that  the  discharge  under  the  insolvency  in 
New  South  Wales  is  no  bar  to  an  action  in  this  country, 
and  that  a  creditor  would  be  entitled  to  sue  him  here ; 
but  the  question  is,  whether  the  insolvent  could  obtain 
the  stock  in  this  country  after  be  had  assigned  or  agreed 
to  assign  it  in  New  South  Wales  t  I  am  of  opinion  he 
could  not,  and  that  the  dividends  are  forfeited. 


27 


1864. 


COOKE  v.  MIREHOUSE. 

July  22. 
rilHE  testator,  Mr.  Mirehouse,  died  in   I860,  having  Devise  to  A. 
A      by  his  will  devised  as  follows  :—  ISThfrty^ 

"  I  will,  devise  and  bequeath  all  my  property,  real  and  ^e,dantt^er 
personal  (except  as  hereinafter  excepted)  to  my  dear  his  eldest  son 
wife  and  my  two  dear  brothers  and  their  heirs  for  ever,  ^J*^  l*ou\& 
in  trust  as  follows : — first,  for  my  eldest  son  John  when  not  live  to  that 
he  arrives  at  and  not  before  the  age  of  thirty-one,  for  his  Jjj£e  j^y  g°n> 

life,  and  after  his  death,  to  his  eldest  son  and  his  heirs  ihenJ"  tru'i 

for  B.  for  life 
for  ever.     In  case  my  son  John  should  not  live  to  that  on  attaining 

age,  or  not  have  any  son,  then  in  trust  for  my  second  Jj^^  j^2h 

son  Evelyn  on  his  arriving  at  the  age  of  thirty-one  for  to  his  eldest 

bis  life,  and  after  his  death,  to  bis  eldest  son  and  his  anViricieof 

heirs  for  ever,  and  in  case  of  failure,  then  to  the  eldest  failure,  to  the 

son  of  my  eldest  daughter  and  his  heirs  for  ever,  and  in  the  testator's 

case  of  failure,  then  to  the  eldest  son  of  my  second,  third,  daughter  ™ 

iee»     A*  at^ 
fourth  tained  thirty- 
one  and  died 
without  having  had  issue,  and  B.  also  died  without  having  issue :— HeW,  that  "or" 
could  not  be  read  "  and,"  and  that  the  eldest  son  of  the  daughter  took  the  estate. 
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1864.        fourth   or   fifth   daughters  and   his  heirs   for  ever  in 

v^K/^*/      succession." 
Cooks 
v. 
Mi  rehouse.        jn  1857,  the  testator's  eldest  son  John  attained  thirty- 
one;   he  married  in  1863,   and  died   in  1864  without 
having  had  any  issue. 

The  second  son,  Evelyn,  died  in  1863  without  having 
married. 

This  bill  was  filed  by  the  creditors  of  John  Mirehonse, 
the  testator's  eldest  son  and  heir-at-law,  insisting  that 
John  Mirehou&e  was  seised  in  fee  of  the  devised  real 
estates  at  his  death,  and  that  they  thereupon  descended 
on  his  five  sisters,  his  co-heiresses,  and  formed  assets 
for  payment  of  his  debts. 

Richard  Levett,  the  eldest  son  of  the  testator's  eldest 
daughter,  insisted  that,  on  the  death  of  the  testator's 
sons  John  and  Evelyn  without  issue,  he  became  seised 
in  fee  of  the  devised  estates. 

Mr.  Selwyn  and  Mr.  H.  F.  Bristowe,  for  the  Plaintiffs, 
argued  that  the  testator  only  intended  Evelyn  to  take 
in  the  event  of  John  not  attaining  thirty-one  and  of  his 
not  having  a  son ;  for  if  the  sentence  were  read  dis- 
junctively the  gift  to  Evelyn  would  fail  immediately  on 
John's  attaining  thirty-one.  That  consequently  "or" 
must  be  read  "and;"  and  as  the  two  events  had  not 
taken  place,  the  gift  over  failed.  They  referred  to  Grey 
v.  Pearson  (a) ;  Seccombe  v.  Edwards  (ft) ;  Day  v.  Day  (c) ; 
Hasher  v.  Sutton  {d);  Johnson  v.  Simcock  (c). 

Mr.  Hob  house,  Mr.  Bevir  and  Mr.  Southgate,  for  the 

co-heiresses 

(a)  6  H.ofL.  Cos.  61.  (d)  1  Bin*.  (0.  5.)  501. 

(©)  28  Beav.  440.  (e)  6  Hurl  $  N.  6,  and  7  HurL 

(c)  16  East,  67.  4*  N.  344. 
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co- heiresses   in  the  same  interest,  cited   Jar  nan  on        1864. 
WiUs(a);   Wright  v.  Kemp(b);  Hasker  v.  Sutton  (c); 
and  see  Coates  v.  Hart(d). 


Cooks 
Mirehouse. 


Mr.  Broderich  and  Mr.  Begg,  for  other  Defendants, 
cited  Fairfied  v.  Morgan  (e). 

Sir  27ujrA  Cairns,  Mr.  Baggallay  and  Mr.  Rasch,  for 
Richard  Levett,  were  not  called  on. 

7%e  Master  o/  Me  Rolls. 

It  has  frequently  happened  that,  in  the  construction 
of  a  will,  the  word  "and"  has  been  read  "or,"  and  "or" 
read  "and"  for  the  purpose  of  giving  effect  to  what 
appears  to  be  the  plain  object  and  intention  of  the 
testator,  and  to  prevent  an  intestacy.  Were  I  to  adopt 
the  arguments  of  the  Plaintiffs,  this  would,  I  believe, 
be  the  first  instance  in  which  this  had  been  done  for 
the  purpose  of  defeating  the  intentions  and  creating  an 

intestacy. 

•  ** 

It  is  clear  that  the  testator  did  not  intend  John  to 
take  any^ interest  unless  he  attained  thirty-one;  and 
the  words  of  the  will,  as  they  stand,  import,  that  if  he 
died  after  attaining  that  age  without  having  had  a  son, 
the  property  is  to  go  to  Evelyn  for  life,  and  then  to  the 
other  persons  under  the  subsequent  limitations.  Then 
why  is  the  Court  to  alter  the  words  of  the  will  for  the 
mere  purpose  of  excluding  them  ?  The  Court  has  gone 
a  great  way  to  prevent  a  son  being  excluded,  but  here 
I  am  asked  to  change  the  words  and  do  violence  to  the 
terms  of  the  will,  and  that  for  the  purpose  of  excluding 
the  second  son  and  of  defeating  all  the  subsequent  limi- 
tations. ""  I  never  knew  of  such  a  case. 

<*  Even 

(a)  Vol.  1,  chap.  16.  Bing.  501. 

(b)  3  Term  Rep.  470.  (d)  32  Beav.  349. 

(c)  9  Moore  Rep.  2,  and  1  (e)  2  Bos.  $  P.  {N.  R.)  38. 
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Even  if  the  Court  could  look  at  the  events  which 
have  happened,  and  modify  the  words  of  a  will,  after 
ascertaining  what  the  intention  of  the  testator  would 
have  been  if  he  had  foreseen  what  would  have  happened, 
it  is  plain  that  the  testator  would  not  have  turned  "or" 
into  "and"  for  the  purpose  of  excluding  his  son  Evelyn 
and  the  persons  be  intended  to  take  under  the  sub- 
sequent limitations. 

I  am  of  opinion  that  the  case  of  the  Plaintiffs  fails, 
and  that  the  bill  must  be  dismissed. 


EDMONDSON  v.  CROSTHWAITE. 

Mar.  14,  15. 

For  a  long  fTIHE  testator,  Thomas  Crosthwaite,  died  in  1832, 
the  manager™'  having,  by  his  will,  given  his  real  and  personal 

of  a  public  estate  to  trustees,  upon  trust  to  permit  his  wife  Betty 
company  had  • 

fraudulently      Crosthwaite  to  have,  receive  and  take  the  rents,  issues 

retained  laree   and  profjtg  thereof  for  her  life,  and  after  her  death, 

sums,  whereby  .  . 

the  dividends'    (subject  to  certain  legacies),  as  to  one  moiety,  for  his 

dmeatodtimer  nePhew  John  Crosthwaite  of  Thornthwaite,  and   the 

were  much  other  moiety  for  his  nephew  John  Crosthwaite  of  Liver- 
less  than  they  . 

otherwise  V°°L 

would  have  »-**.. 

been.     After  BeUV 

his  death,  a 

considerable  sum  was  recovered  by  the  company  from  his  estate,  in  respect  of  his  defal- 
cations, and  thereupon  the  company  declared  a  lnrge  bonus : — Held,  as  between  the 
tenant  for  life  and  remainderman  of  some  shares,  that  the  bonus  belonged  solely  to  the 
person  entitled  to  the  shares  at  the  time  it  was  declared. 

In  1832,  a  testator  bequeathed  ten  Catron  shares  to  his  widow  for  life,  with  remainder 
over.  She  died  in  1847,  and  in  1854  the  executor  sold  the  shares  for  10,000/.  to  the 
manager.  After  this,  large  sums  were  recovered  from  the  estate  of  a  former  manager, 
and  thereout,  in  1858,  a  bonus  of  470/.  per  share  was  declared,  whereupon  the  exe- 
cutor insisted  on  setting  aside  the  sale,  and  obtained  an  additional  8,000/.  by  way  of 
compromise.  A  bill  by  the  executor  of  the  widow,  claiming  to  be  entitled  to  partici- 
pate in  the  8,000/.,  was  dismissed  with  costs,  the  Court  holding,  first,  that  the  widow's 
interests  (if  any)  were  not  comprised  in  the  compromise,  and  secondly,  that  the  whole 
bonus  belonged  to  the  persons  entitled  to  the  shares  at  the  time  it  was  declared. 
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Betty  Crostkwaite,  the  widow,  died  in  May,  1847. 

Part  of  the  testator's  estate  consisted  of  ten  shares  in 
the  Carton  Company,  a  company  composed  of  600 
shares  of  250/.  each,  which  carried  on  a  very  extensive 
and  profitable  trade  in  iron. 
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For  fifteen  years  during  her  life,  the  widow  received 
the  dividends  on  these  shares,  which  amounted  to 
between  200/.  and  300/.  a  year. 

In  1850,  John  Crostkwaite  of  Liverpool  and  John 
Crostkwaite  of  Thorntkwaite  were  the  trustees  of  the 
will,  and  in  1853-64  they  sold  and  transferred  the 
ten  shares  to  William  Dawson,  who  was  one  of  the 
managers  of  the  Catron  Company.  The  price  paid  was 
10,000/.,  which  of  course  was  estimated  upon  the  basis 
of  the  amount  of  past  dividends. 

In  1859,  it  was  discovered  that  Stainton,  the  London 
manager  of  the  Carron  Company,  had,  for  a  long  series 
of  years,  fraudulently  retained  and  omitted  to  divide  the 
profits.  By  thus  keeping  down  the  market  value,  he  had 
bought  up  a  number  of  shares  at  an  undervalue.  Suits 
were  instituted  by  the  company  against  the  repre- 
sentatives of  Mr.  Stainton  (a),  in  which  the  company 
recovered  220,000/.  in  respect  of  his  defalcations.  This 
was  paid  in  May,  1858,  and  in  the  same  month  the 
Carron  Company,  out  of  the  produce,  declared  a  bonus 
of  470/.  per  share. 

After    this,   the   surviving  trustee  of  Crostkwaite9s 

will 


(a)  See  Stainton  v.  The  Carron 
Co.  24  Bcav.  346 ;  Maclaren  t. 
Stainton,  27  Bcav.  460,  and  3  De 


Gex,  F.  *  J.  202 ;  Lock  v.  Vcn- 
ables,  27  Beav.  598. 
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will  {John  Crosthwaite  of  Liverpool),  alleging  that 
Dawson,  the  manager,  had  notice  of  the  facts  through 
which  the  220,000/.  had  been  recovered,  required  him 
to  rescind  the  contract  for  the  sale  of  the  ten  shares. 
After  some  negotiation,  it  was  agreed,  that  upon  Wil- 
liam Dawson  paying  a  sum  of  8,000/.  in  addition  to  the 
10,000/.  already  paid,  the  sale  to  him  should  be  con- 
firmed. Accordingly,  by  a  deed  made  in  1862,  between 
John  Crosthwaite  of  Liverpool,  and  his  assignees  in 
bankruptcy,  the  executors  of  John  Crosthwaite  of 
Thornthwaite,  and  William  Dawson,  the  compromise 
was  effected,  and  the  sale  affirmed. 


This  bill  was  filed  in  1863,  by  the  executor  of  Betty 
Crosthwaite,  the  widow,  against  John  Crosthwaite  of 
Liverpool  and  his  assignees,  and  the  executors  of  John 
Crosthwaite  of  Thornthwaite,  claiming  a  part  of  the 
8,000/.  received  from  William  Dawson  under  the  com- 
promise, and  insisting  that  it  had  been  received  in  full 
satisfaction  of  all  claims  and  demands  in  respect  of  the 
ten  shares  and  the  arrears  of  dividends.  The  bill 
charged,  that  if  the  8,000/.  was  not  intended  as  a  com- 
pensation for  the  arrears  of  dividends  which  accrued  due 
in  the  lifetime  of  Betty  Crosthwaite,  it  was  part  of  the 
ultimate  residue  of  the  personal  estate  of  Thomas  Cros- 
thwaite, and  was  the  only  portion  of  such  residue  which 
now  remained  undistributed,  and  that  the  Plaintiff  was 
entitled  to  have  all  necessary  and  proper  proceedings 
taken,  by  or  in  the  name  of  the  Defendant  John  Cros- 
thwaite, (as  surviving  executor  and  trustee  of  the  said 
will)  for  the  purpose  of  recovering,  for  the  benefit  of  the 
Plaintiff,  the  arrears  of  the  dividends  which  accrued 
due  in  the  lifetime  of  Betty  Crosthwaite. 


The  bill  prayed  for  the  administration  of  Crosthwaite  $ 
estate,  and  that  all  proper  directions  might  be  given  for 

ascertaining 
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ascertaining  and  recovering,  from  the  Carron  Company, 
or  otherwise,  and  for  paying  to  the  Plaintiff,  as  executor 
of  Betty  Crosthwaile,  the  amount  of  the  arrears  of  the 
dividends,  in  respect  of  the  ten  shares,  which  became  due 
after  the  death  of  the  testator  in  the  lifetime  of  the  said 
Betty  Crosthwaite ;  and  that  it  might  be  ascertained 
and  declared,  whether  the  8,000/.,  or  any  part  thereof, 
ought  to  be  attributed  to  and  treated  as  compensation 
for  the  last-mentioned  arrears  of  dividends,  and,  if  so» 
that  such  part  might  be  gaid  to  the  Plaintiff. 

Mr.  Baggallay  and  Mr.  Kay,  for  the  Plaintiff,  argued 
that  a  portion  of  the  fund  recovered  by  the  trustee  under 
the  compromise  was  attributable  to  profits  fraudulently 
retained  by  the  manager  during  the  life  of  the  tenant 
for  life,  and  that  an  inquiry  ought  to  be  directed  as  to 
this.  Secondly,  that  the  executor  ought  to  institute 
a  suit*  at  the  expense  of  the  estate,  to  recover  the 
amount  lost  by  the  default  of  the  managers ;  Jerdein  v. 
Bright  (a). 

Mr.  Hobhouse  and  Mr.  Bruce,  for  John  Crosthwaite, 
the  trustee,  said  that  he  was  willing  to  take  any  proper 
proceedings  upon  being  indemnified  as  to  costs. 


1864. 


Mr.  Selwyn  and  Mr.  Robinson,  Mr.  Southgate  and 
Mr.  Bardswell  for  the  assignees  of  John  Crosthwaite, 
and  Mr.  Bagshawe  for  the.  executors  of  John  Cros- 
thwaite of  Thornthwaite.  The  question  raised  by  this 
suit  has  been,  in  fact,  decided  by  the  Lords  Justices  in 
Maclaren  v.  Stainton(b).  In  that  case,  the  Master 
of  the  Rolls  had  apportioned  the  bonus  of  470Z.  a  share 
on  some  Carron  shares  specifically  bequeathed  by  the 
testator,  who  died  in  1851,  first,  between  the  residuary 

and 
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▼OI-.  XXXIV — I.  D 


34 


1864, 


CASES  IN  CHANCERY. 

and  the  specific  legatees,  and  secondly,  as  between  the 
tenants  For  life  and  remaindermen  of  the  shares.  This 
was  reversed  by  the  Lords  Justices,  who  held  that  the 
bonus  belonged  absolutely  to  the  person  entitled  to  the 
shares  at  the  time  it  was  declared. 


In  regard  to  public  companies,  the  dividends  or  income 
can  only  consist  of  that  which  is,  from  time  to  time, 
declared.  The  fund  recovered,  in  this  case,  was  a  mere 
windfall,  attributable  to  the  year  in  which  it  was  re- 
covered. As  an  illustration,  take  the  converse  case,  and 
suppose  the  dividends  declared  had,  for  a  series  of  years, 
been  twice  as  great  as  they  ought  to  have  been,  and  to 
have  been  received  by  the  tenant  for  life,  could  a  suit 
be  afterwards  maintained  against  the  tenant  for  life  to 
recover  back  the  excess  1  Clearly  not.  Here  the  sale 
was  of  the  shares  as  they  stood  in  1854,  seven  years 
after  the  death  of  the  widow,  and  of  the  future  divi- 
dends, and  that  is  the  sale  which  has  been  confirmed. 

The  Plaintiff  had  notice  of  the  compromise  and  did 
not  interpose ;  he  has  no  interest  in  the  fund  recovered, 
and  this  bill  ought  to  be  dismissed. 

Mr.  Baggullay  in  reply.  John  Crosthwaite  was  a 
trustee  for  the  Plaintiff,  and  he  ought  to  have  insisted 
on  setting  aside  the  sale,  and  have  left  intact  the  Plain- 
tiff's remedies  against  Dawson,  Stamton  and  the  com* 
pany.  The  Plaintiff's  claims  ought  to  have  entered 
into  the  compromise,  and  the  trustee  had  no  power  to 
make  any  arrangements  which  could  prejudice  the  rights 
of  his  ctstuis  que  trust. 
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The  Master  of  the  Rolls. 

I  am  of  opinion!  in  this  case,  that  the  Plaintiff  fails. 

Two  questions  arise,  first,  whether  the  compromise 
included  what  was  due  to  the  Plaintiff's  testatrix ;  and  if 
it  did  not,  then  whether  it  ought  to  have  included  it. 
The  first  question  depends  upon  the  construction  of 
the  deed  of  compromise.  The  Plaintiff  not  being  a 
party  to  it,  and  there  being  nothing  in  the  deed  which 
points  to  what  his  testatrix  might  have  been  entitled 
to  from  Dawson,  I  think  it  does  not  include  her  claim. 
Either  there  was  something  due  from  Dawson  in 
respect  of  the  dividends  of  the  Carron  shares  which 
accrued  between  1832  and  1847,  when  the  widow  died, 
or  not  If  anything  was  due,  this  deed  does  not  affect 
it,  it  in  no  respect  deprives  the  Plaintiff  of  his  rights, 
but  leaves  Dawson  still  liable.  It  is  true  that  Dawson 
can  only  be  sued  by  the  executor  of  the  testator,  but 
the  Plaintiff  may  sue  in  his  name  on  giving  him  an 
indemnity,  and  if  he  refuses  to  allow  his  name  to  be 
used,  on  a  proper  indemnity  being  tendered,  and  obliges 
the  Plaintiff  to  come  to  this  Court  to  compel  him,  I 
should  make  the  executor  pay  the  costs.  But  the  De- 
fendant John  Crosthwaite  says  he  is  and  has  always 
been  ready  to  allow  bis  name  to  be  used  upon  being 
secured  against  costs. 

The  Plaintiff  cannot  maintain  this  suit  to  have  the 
8,000/.  divided  between  him  and  the  Defendants,  unless 
he  can  shew  that  his  claim  formed  a  portion  of  the 
contract  for  a  compromise.  The  defendant  John  Cros- 
thwaite might  be  exposed  to  some  difficulty,  if  it  could 
be  established  that  he  knew  that  the  Plaintiff  had  some 
claim  against  Dawson  and  has  made  use  of  it  for  the 
purpose  of  enhancing  his  own  demand,  or  if  he  had  in- 
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tentionally  thrown  impediments  In  the  way  of  the  Plain* 
tiff  enforcing  his  claim  ;  but  no  such  case  is  here  made. 

As  to  the  other  point,  it  appears  that  in  Maclaren  v. 
Stainton(a)  the  Lords  Justices  expressly  determined 
the  point  here  raised,  and  that  the  Plaintiff  has  no  claim 
at  all  in  respect  to  the  bonus.  The  facts  of  that  case 
are  the  same  as  the  present,  but  with  different  names ; 
and  I  cannot,  after  that  decision,  say,  that  the  Plaintiff 
is  entitled  to  anything.  The  Court  there  decided,  that 
the  whole  of  the  bonus,  which  arose  in  consequence  of 
fraudulently  withholding  of  moneys  which  would  have 
increased  the  dividends,  did  not  belong  to  the  persons 
entitled  to  the  shares  at  the  periods  at  which  the 
retainer  took  place,  but  to  the*  persons  entitled  to  the 
dividends  when  the  actual  bonuses  were  declared. 

I  am  of  opinion  that  this  bill  must  be  dismissed  with 
costs. 

(a)  3  De  G.,  F.  $  /•  202. 
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27. 
A.  fi.,who       nPHE  question,  in  this  cause,  was  as  to  the  effect  of  a 

was  tenant  for    -t-      shifting  clause,  by  which  a  devised  estate  was  to 

life,  with  re-  &  '      J 

mainder  to  his  go  over,  if  the  devisee  of  the  testator's  estate  should  not 

forfeitedhisW  8ett'e  otner  estates,  acquired  under  another  instrument 

tate  before  he     to  like  uses, 
had  any  issue : 

the  intention         The  testator,  who  died  in  185+,  devised  "  the  Gregory 

apparent  on  an  es(ate"  to  trustees  and  their  heirs,  upon  trust  to  raise  the 
executory  in-  *  . 

strument,  that  deficiency 

the  next  remainderman  thereupon  became  entitled  to  the  rents. 

A  will  directed  a  settlement  to  be  made  of  the  G.  estate,  which  should  contain  a 
shifting  clause,  providing  that  if  any  person  taking  the  G.  estate  should  not  resettle  the 
De  Ligne  estate  (acquired  through  another  title)  to  like  uses,  the  G.  estate  should  go 
to  such  uses  as  if  the  limitation  in  his  favour  had  not  been  inserted.  It  also  directed 
the  insertion  of  a  name  and  arms'  shifting  clause  in  a  very  different  form.  A.  B.%  a 
tenant  for  life  with  remainder  to  his  children,  refused  to  resettle  the  De  Ligne  estate, 
and  he  had  no  issue: — Held,  thereupon,  the  next  remainderman  was  entitled  to  the 
rents  of  the  G.  estate  until  A.  B.  died  or  had  issue. 
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deficiency  of  his  personal  estate  to  answer  the  purposes  1864. 
thereinafter  directed,  and  upon  trust  that  they  "  should 
convey,  settle  and  assure"  it  to  the  uses  thereinafter  di- 
rected, that  is  to  say,  to  other  trustees  for  500  years  for  Gregory, 
securing  some  rent-charges,  and  (omitting  the  limitations 
which  failed  by  the  predecease  of  the  devisees)  to  the 
use  of  George  Gregory  for  life,  with  remainder  to  his 
sons  and  daughters  successively  in  strict  settlement  in 
tail,  with  remainder  to  John  Sherwin  Gregory  for  life, 
with  remainder  to  his  sons  and  daughters  successively 
in  strict  settlement  in  tail,  with  remainder  to  Sir  Glynne 
E.  W.  Gregory  for  life,  with  remainder  to  his  sons  and 
daughters  successively  in  strict  settlement  in  tail,  with 
remainder  to  the  testator's  own  right  heirs  for  ever. 

The  will  contained  two  shifting  clauses,  one  relating 
to  the  taking  and  using  the  testator's  name  and  arms, 
and  the  second  in  relation  to  the  devisees  not  settling,  to 
similar  uses,  other  estates  (called,  for  distinction,  in  the 
argument "  the  deLigne  estates'9)  which  had  been  devised 
by  George  de  Ligne  Gregory,  the  testator's  uncle.  These 
shifting  clauses  were  as  follows  : — 

And  I  hereby  declare  and  direct,  that  in  the  settlement 
so  to  be  made  as  aforesaid  there  shall  be  inserted  and 
contained  a  proviso  or  declaration,  that  in  case  any  of 
the  persons  hereby  made  tenants  for  life  or  any  issue  of 
any  such  persons  shall,  by  virtue  of  or  under  the  limita- 
tions contained  in  the  will  of  George  de  Ligne  Gregory 
deceased,  become  seised  of  or  beneficially  entitled  to  an 
estate  in  tail  male  in  possession,  or  an  estate  in  tail 
general  in  possession,  of  and  in  the  manors,  lands  and 
hereditaments  thereby  appointed  and  devised,  that  then 
and  in  that  case,  the  person  so  becoming  seised  or  en- 
titled shall,  within  the  space  of  twelve  calendar  months 
next  after  he  or  she  shall  so  become  seised  or  entitled 
as  aforesaid,  if  such  person  shall  be  then  of  the  age  of 

twenty-one 
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J  864  twenty-one  years,  and  if  not,  then  within  the  space  of 
twelve  calendar  months  next  after  such  person  shall 
attain  the  age  of  twenty-one  years,  by  such  effectual 
Grkoory.  assurances  in  the  law  as  counsel  shall  advise,  settle  or 
procure  to  be  settled  as  well  all  and  singular  the  here- 
ditaments comprised  in  or  devised  by  the  will  of  George 
de  Ligne  Gregory,  deceased,  remaining  unsold,  as  all 
money,  stocks,  funds  and  securities  acquired  or  to  be 
acquired  by  the  sale  of  timber  by  virtue  of  the  same 
will,  and  all  the  hereditaments  purchased  or  acquired  or 
to  be  purchased  or  acquired  with  moneys  arising  or  pro- 
duced by  the  sale  of  land  and  timber  as  aforesaid,  and 
also  the  several  canal  shares  and  shares  in  the  sub- 
scription for  the  improvement  of  the  navigation  of  the 
river  Trent,  and  the  moneys  to  arise  by  the  sale  and 
conversion  thereof,  and  also  all  and  singular  the  plate 
and  other  articles,  by  the  recited  will  directed  to  go  as 
heirlooms  as  aforesaid,  so  and  in  such  manner  as  that 
the  same  hereditaments,  chattels  and  premises  re- 
spectively may  go  and  remain  and  be  held  to,  for  and 
upon  such  and  the  same  or  the  like  uses,  trusts,  intents 
and  purposes,  as  are,  by  this  my  will,  directed  to  be 
limited  and  declared  of  and  concerning  the  heredita- 
ments and  chattels  respectively  hereby  devised  and  di- 
rected to  be  settled  as  aforesaid,  except  that,  in  the 
powers  of  sale  and  exchange  to  be  inserted  and  con- 
tained in  such  settlement,  there  shall  be  an  exception  of 
Harlaxton  Manor  House  and  the  ancient  mansion  house 
of  Harlaxton  Hall  out  of  those  powers,  and  so  that  the 
settlement  required  by  such  proviso  or  direction  to  be 
made  shall  not  prejudice  or  affect  any  interest  or  charge 
or  estate  which,  previously  to  the  execution  thereof, 
may  have  been  actually  created  or  made  by  virtue  of 
any  power  or  proviso  contained  in  the  said  recited  will 
of  George  de  Ligne  Gregory.  And  1  hereby  direct,  that 
in  the  settlement  to  be  made  as  aforesaid,  there  shall  be 
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inserted  a  proviso  or  direction,  that  in  case  the  person  1864. 
so  becoming  seised  of  or  beneficially  entitled  to  such 
estate  tail  of  and  in  the  hereditaments  and  premises 
devised  by  the  said  will  of  George  de  Ligne  Gregory^  Gregory, 
shall  not,  within  the  aforesaid  space  of  twelve  calendar 
months,  well  and  effectually  settle  or  procure  to  be 
settled  all  and  singular  the  hereditaments,  stocks,  funds 
and  securities,  canal  shares  and  heirlooms  and  other  the 
premises  devised  and  bequeathed  by  the  same  will,  in 
such  manner  as  is  hereinbefore  directed  and  required, 
then  and  in  such  case,  all  and  singular  the  hereditaments 
hereby  devised  and  directed  to  be  settled  as  aforesaid, 
and  the  said  articles  hereby  made  heirlooms,  and  all  and 
singular  the  estates  to  be  purchased  with  and  out  of  my 
personal  estate  hereby  directed  to  be  laid  out  in  the 
purchase  of  land,  shall  thenceforth  go  and  remain  to 
such  uses  and  upon  and  for  such  trusts,  ends,  intents 
and  purposes,  as  the  same  would  have  gone  and  remained 
and  been  held,  under  and  by  virtue  of  the  limitations 
and  provisions  hereinbefore  directed  to  be  contained  in 
the  settlement  so  to  be  made  as  aforesaid,  if  the  limita- 
tion* hereby  directed  to  be  contained  in  such  settlement, 
as  aforesaid,  to  the  use  of  the  person  or  persons  so  neg- 
lecting or  refusing  to  make  such  re-settlement,  as  afore- 
said, and  the  powers  annexed  to  the  estates  conferred 
by  such  limitations,  respectively,  or  any  of  them,  had  not 
been  inserted  therein,  and  that,  in  the  settlement  herein- 
before by  me  directed  to  be  made,  as  aforesaid,  there 
shall  also  be  contained  a  proviso  or  declaration,  that 
the  operation  of  the  shifting  clause,  lastly  hereinbefore 
directed,  shall  not  prejudice  or  affect  any  lease  or  leases, 
which,  previously  to  the  operation  of  such  shifting 
clause,  may  have  actually  been  created  or  made,  by 
virtue  of  or  under  the  powers  of  leasing  to  be  contained 
in  such  settlement 
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The  other  shifting  clause,  which  related  to  the  name 
and  arms  and  did  not  come  into  operation,  was  as 
follows : — 

The  testator  thereby  also  directed,  that  on  the  settle* 
ment  so  to  be  made  as  aforesaid  of  his  estates  thereby 
devised,  there  should  be  contained  a  proviso  or  declara- 
tion, that  every  person  who  should,  by  virtue  of  the 
limitations  thereinbefore  directed  to  be  contained  in 
such  settlement!  or  of  this  proviso,  become  entitled  to 
the  possession  or  receipt  of  the  rents  and  profits,  or  to 
the  first  beneficial  estate  of  freehold  of  and  in  the  same 
estates,  or  any  part  thereof,  who  should  not  then  be 
called  by  the  name  or  use  the  arms  of  "Gregory" 
should,  within  the  space  of  one  year  next  after  they 
should  respectively  become  so  entitled  as  aforesaid,  and 
that  the  respective  husbands  of  such  of  the  persons 
becoming  entitled  as  aforesaid  as  should  be  females 
should,  within  one  year  after  their  so  becoming  entitled, 
or  within  one  year  after  their  respective  marriages,  in 
case  of  their  being  at  that  time  entitled  as  aforesaid  (as 
the  case  might  be)  assume  and  take  upon  himself,  herself 
or  themselves  respectively,  and  use  in  all  deeds,  letter*, 
accounts  and  other  writings,  wherein  or  whereto  he,  she 
or  they  respectively  should  or  might  be  a  party  or  par- 
ties, or  which  they  should  respectively  sign,  and  upon 
all  other  occasions  the  surname  of  "  Gregory"  and 
assume  and  take  and  use  the  arms  of  "  Gregory7  either 
alone  or  quartered  with  his,  her  or  their  own  respective 
family  arms,  and  also  should,  within  the  said  space  of 
one  year,  apply  for  and  endeavour  to  obtain  an  Act  of 
.Parliament  or  a  proper  licence  from  the  Crown,  to  enable 
him,  her  or  them  respectively,  and  his,  her  or  their 
respective  issue  inheritable  under  the  limitations  therein- 
before directed  as  aforesaid,  to  take,  use  and  bear  the 
said  surname  of  " Gregory"  conformably  to  the  direc- 
tions in  that  his  will ;  and  in  case  any  such  person  or 

persons, 


CASES  IN  CHANCERY. 


41 


persons,  or  the  husband  or  husbands  of  any  such  person 
or  persons,  should  neglect  or  refuse  to  take  and  use  such 
surname  and  arms,  and  to  take  such  steps,  as  aforesaid, 
for  enabling  him,  her  or  them  so  to  do,  within  the  said 
space  of  one  year,  conformably  to  the  directions  in  that 
his  will,  or  in  case  any  person  or  persons  entitled  under 
that  his  will  to  the  estates  thereinbefore  devised  in  pos- 
session, or  to  the  receipt  of  the  rents  and  profits,  or  to 
the  first  beneficial  estates  of  freehold  therein,  and  using 
and  bearing  the  name  and  arms  of  "  Gregory"  should, 
at  any  time  thereafter,  discontinue  the  use  of  such  sur- 
name and  arms,  contrary  to  that  his  will  or  to  the 
proviso  or  declaration  to  be  contained  in  the  settlement 
or  settlements  thereby  directed  to  be  made  as  aforesaid, 
then  and  in  every  such  case  the  estate  and  interest  of  the 
person  or  persons  who  or  whose  husbands  should  so 
neglect  or  refuse,  or  should  so  discontinue,  the  use  of 
such  surname  or  arms,  of  and  in  the  said  hereditaments 
thereinbefore  directed  to  be  settled  as  aforesaid,  and 
every  part  thereof,  should  cease,  determine  and  become 
void,  and  the  said  hereditaments  should,  immediately 
thereupon,  go  over  to  the  person  or  persons  next  bene- 
ficially entitled  thereto  in  remainder  under  the  limitations 
thereinbefore  contained,  in  such  and  the  same  manner 
as  if  the  person  or  persons  who  or  whose  husbands 
should  so  refuse  or  neglect,  or  should  so  discontinue,  the 
use  of  such  surname  or  arms,  being  tenant  or  tenants 
for  life,  was  or  were  dead,  or  being  tenant  or  tenants  in 
tail,  was  or  were  dead  without  issue  inheritable  to  his, 
her  or  their  estate  tail,  charged  nevertheless  with  and 
without  prejudice  to  any  lease  or  leases  which  should . 
have  been  previously  created  of  and  in  the  said  here- 
ditaments and  premises  thereby  directed  to  be  settled  as 
aforesaid,  or  any  part  or  parts  thereof,  by  any  person 
or  persons  entitled  thereto,  pursuant  to  and  by  virtue 
of  the  powers  in  that  behalf  respectively  thereinafter 
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1864.  directed  to  be  contained  in  such  settlement  or  settle- 
v^>*^  ments  as  aforesaid.  But  his  will  was,  that  such  cesser 
yhcourt  an(j  determination  of  the  estate  for  life  of  such  tenant 
Gregory,  for  life,  as  aforesaid,  should  not  operate  so  as  to  exclude, 
defeat  or  prejudice  any  of  the  executory  or  contingent 
estates  thereinbefore  directed  to  be  limited  to  his,  her  or 
their  sons  and  daughters,  or  any  other  person  or  per- 
sons ;  and  during  the  suspense  and  contingency  of  such 
expectant  remainder,  the  rents  and  profits  of  the  said 
hereditaments  which  would  have  belonged  to  such 
tenant  for  life,  if  such  cesser  and  determination  had 
not  taken  place,  should  be  payable  unto  such  person 
or  persons,  and  for  such  intents  and  purposes,  and  in 
such  manner,  as  the  same  would  have  been  payable  and 
applicable,  for  the  time  being,  in  case  such  tenant  for  life 
had  actually  been  deceased,  so  that,  immediately  from 
and  after  such  cesser  or  determination,  the  issue  of  such 
tenant  for  life  might  have  and  be  entitled  to  the  rents 
and  profits  of  the  said  hereditaments  thereby  directed 
to  be  settled  during  the  life  of  the  parent  as  if  such 
parent  were  dead,  and  that  in  case  and  whilst  there 
should  not  be  any  such  issue  in  existence,  the  person 
or  persons  next  entitled,  for  the  time  being,  to  a  vested 
remainder  in  the  said  hereditaments,  should  and  might 
have  and  be  entitled  to  the  said  rents  and  profits  for 
hi 8,  her  or  their  proper  use  and  benefit  respectively,  but 
without  any  exclusion  of  or  prejudice  to  the  estate, 
interest  or  right  of  any  such  issue  afterwards  coming 
into  existence,  but  only  till  the  time  of  the  birth  of  such 
issue  respectively. 

The  testator  died  in  1854.  George  Gregory  died  in 
1860  without  ever  having  had  any  issue,  and  John 
Sherwin  Gregory,  who  became  entitled  to  both  es- 
tates, assumed  the  name  and  arms  of  Gregory  but  did 
not  resettle  the  de  Ligne  estates;  but  while  he  had 

no 
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no  issue,  he  executed  a  deed-poll  dated  the  2nd  day  of  1864. 
February,  1861,  by  which  he  declared,  that  he  elected 
not  to  settle,  or  procure  to  be  settled,  and  did  thereby 
refuse  to  settle,  or  procure  to  be  settled,  the  here-  Gregory. 
ditaments,  &c.  devised  and  bequeathed  by  the  will  of 
George  de  Ligne  Gregory  in  manner  directed  and  re- 
quired by  the  will  of  the  other  testator  George  Gregory  , 
and  he  thereby  renounced  and  disclaimed  all  devises 
and  bequests  expressed  to  be  made  or  given  to  him  by 
the  said  will  and  codicils,  and  all  the  real  and  personal 
estates  by  the  said  will  devised  and  bequeathed  to  or  in 
trust  for  him. 

Under  these  circumstances  the  question  was,  who 
was  entitled  to  the  rents  and  income  of  the  Gregory 
estates  which  might  accrue  between  the  forfeiture  by 
John  Sherwin  Gregory  and  his  death,  or  until  be  had 
issue  born  who  would  take  under  the  limitations  con- 
tained in  the  testator's  will.  They  were  claimed  by 
Sir  Glynne  E.  W.  Gregory,  the  next  remainderman,  on 
the  one  hand,  and  by  the  testator's  co-heirs  at  law  on 
ibe  other. 

Mr.  J.  Hinde  Palmer  and  Mr.  Knox  Wigram,  for  the 
trustees,  stated  the  case. 

Mr.  Soutkgate,  Mr.  Bedwett,  Mr.  Giffard  and  Mr. 
Bagshatce,  for  the  co-heirs  of  the  testator,  and  Mr. 
Hobhouse  and  Mr.  Millers  for  the  next  of  kin.  Egerton 
v.  Earl  Brownlow  (a) ;  Stanley  v.  Stanley  (J>) ;  Trevor 
v.  Trevor  (c) ;  Lambarde  v.  Peach  {d) ;  Turton  v.  Lam- 
barde{e) ;  Morrice  v.  Langham  (/) ;   Carrick  v.  Erring- 

ton; 

(«)  4  H.  ofL.  Cat.  1.  (e)  1  De  G.,  F.  *  /.  495. 

(6)  16  Vet.  491.  (/')  11  Sim.  260;   8  Met.  $ 

(f )  IH.o/L.  Cat.  239.  Wilt.  1 94,  and  1 1  CI.  $  Fin.  667. 
(<0  4  Drew.  555. 
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ton  (a);  Earl  of  Scarborough  v.  Savile(b);  Hopkins  v. 
Hopkins  (c) ;  Carr  v.  Lord  Erroll(d)\  Tregonerell  v. 
Sydenham  (e) ;  Dvffield  v.  Duffield(f);  Wills  v. 
Wills  (g). 


The  Attorney-General  (Sir  R.  Palmer),  Mr.  Jessel, 
Sir  JTtf^A  Cairns  and  Mr.  TPetty  for  Sir  Glynne  Gre- 
gory and  his  children.  Byng  v.  Byng{h);  Luinson  v. 
Lainson  (i) ;  Sidney  v.  Wilmer  (k) ;  Lewis  Bowles's' 
case  (J);  Garth  v.  Cotton  (m). 

Mr.  Selwyn  and  Mr.  Uird  for  t/oAn  Sherwin  Gregory. 


The  Master  o/  Me  Rolls. 

Jc6. 27.  I  have  come  to  the  conclusion  that  there  is  no  intes- 

tacy, and  that  Sir  Glynne  Gregory  is  entitled  to  the 
rents  of  the  Gregory  estate  until  a  son  is  born  to  John 
Sherwin  Gregory.  The  question  arises  upon  the  con- 
struction  of  the  shifting  clause  contained  in  the  will  of 
Gregory  Gregory,  and,  in  my  opinion,  is  one  of  con- 
struction to  be  ascertained  from  the  words  of  the  tes- 
tator. The  question  is,  whether  this  Court  has  power 
to  carry  that  meaning  into  effect  and  execute  the  inten- 
tion of  the  testator.  It  is  to  be  observed  that  this  is  an 
executory  instrument,  and.  in  all  such  cases,  whether 
the  instrument  by  which  a  trustee  is  directed  to  settle 
property  be  a  deed  or  a  will,  the  Court  looks  at  the 

meaning 


(a)  2  Peere  Wms.  361,  and  1 
Aid.  597. 

(6)  3  AdoL  if  E.  897. 

(r)  1  Atk.  580;  1  Vet.  sen. 
268,  and  4  Bro.  C.  C.  389,  n. 

(d)  6  East,  58. 

(c)  3  Dow.  294. 

(/)  SBligh,  (N.S.)260. 


(g)  1  Dr.  £  War.  439. 

(A)  10  H.ofL.Cas.  171. 

ft)  18  Beav.  1,  and  5  De  G.t 
M.tfG.  754. 

(/c)  25  Beav.  260,  and  9  Law 
T.  737. 

(/)  11  Co.  Rep.  79  b. 

(m)  I  Dickens,  183. 
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meaning  of  the  settlor!  and  carries  it  into  execution,  1864. 
unless  some  rule  of  law  or  equity  renders  it  impossible. 
1  have,  therefore,  only  to  look  at  what  the  meaning  of 
tbe  testator  was  and  see  if  there  is  any  rule  which  renders  Greooet, 
it  impossible  to  carry  it  into  execution.  I  will  first  read 
the  shifting  clause  [see  ante,  p.  37].  What  is  meant  by 
saying,  if  the  devisee  does  not  resettle  the  property,  all 
the  limitations  shall  be  taken  out  of  the  will,  and  the 
property  shall  go  as  if  the  limitations  in  his  favour  had 
not  been  inserted  therein.  To  my  mind  it  does  not 
mean  that  the  heir-at-law  shall  take  any  property  as  if 
it  was  undisposed  of,  but  thut  the  person  who  comes 
immediately  after  him  shall  take  the  estate,  or  if  not  in 
esse,  the  person  next  in  succession  who  is  in  esse  shall 
take.  That  is  plain  and  obvious,  and  I  see  nothing  in 
this  will  which  indicates  any  desire  to  create  an  intes- 
tacy. I  find  that  in  a  previous  part  of  the  will,  where 
the  testator  intended  to  make  a  shifting  clause  on  not 
taking  his  name  and  arms,  he  provides  for  that  very 
thing  which  appears  to  me  to  be  implied  in  this  shifting 
clause.  And,  referring  to  the  other  clauses  of  the  will, 
I  see  nothing  but  what  shews  throughout  his  will  that 
he  anticipates  in  no  place  any  intestacy. 

Then  is  the  Court  powerless  to  carry  that  into  effect  ? 
Is  there  any  rule  of  law  or  equity  which  prevents  that 
from  being  done?  If  he  had  said,  "insert  in  here  a 
proper  shifting  clause  for  the  purpose  of  carrying  my 
intention  into  effect,  or  a  proper  shifting  clause  to  pre- 
vent persons  from  refusing  to  resettle  the  estate,"  then 
the  Court  would  have  introduced  a  shifting  clause  which 
would  have  carried  this  intention  into  effect.  The 
Court  is  told  that  it  is  to  be  left  as  it  is.  There  are 
certain  cases  in  which  a  man  is  his  own  conveyancer, 
and,  though  the  instrument  be  executory,  it  is  not  in 
the  power  of  the  Court  to  mould  or  alter  those  limita- 
tions, 
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1864.  tions,  though  they  create  an  intestacy,  which  it  is  obvious 
the  testator  did  not  intend.  That  requires  a  little  con- 
sideration as  to  the  effect  and  meaning  of  these  words. 
Gregory,  it  ig  argued  thus:  If  he  had  said,  "  let  a  proper  and 
sufficient  shifting  clause  be  inserted/'  the  Court  would 
have  done  it,  but  not  if  he  has  been  his  own  con- 
veyancer. This,  I  confess,  appears  to  me  to  be  a 
species  of  technical  jargon.  It  is  in  effect  this,  that 
because  the  testator  has  been  his  own  conveyancer, 
the  Court  will  think  fit  to  punish  him  for  his  presump- 
tion, and  will  not  allow  itself  to  go  out  of  the  precise 
words  which  he  has  used.  I  must  say  that,  unless  I 
find  myself  bound  by  fixed  and  settled  rules,  by  de- 
cisions which  it  is  impossible  to  gloss  over,  I  should 
be  reluctant  to  give  way  to  a  mere  technical  device 
to  defeat  the  intention  of  the  testator,  and  the  due  ad- 
ministration of  justice.  There  is  no  rule  of  law  which 
prevents  me;  it  is  not  like  the  case  of  perpetuities, 
where  the  policy  of  the  law  which  the  Court  enforces 
does  not  allow  a  man  to  tie  up  his  estate  beyond  a 
certain  period.  Here  there  is  nothing  to  prevent  my 
carrying  his  intention  into  effect,  unless  there  be  some 
decision  that  makes  that  impossible. 

The  cases  to  which  I  have  been  referred  appear  to  me 
not  to  justify  the  Court  in  refusing  to  carry  into  effect 
the  testator's  intention.  Carrick  v.  Errington  (a)  was 
the  case  of  a  deed,  and  where  the  life  estate  failed,  by 
reason  of  an  event  not  anticipated  by  the  settlor,  in  con- 
sequence of  the  effect  of  a  penal  statute  against  Roman 
Catholics. 

Hopkins  v.  Hopkins  (b)  was  not  a  case  of  an  execu- 
tory instrument,  and,  originally,  it  all  depended  upon 

an 
(a)  2  Pare  Wmt.  361.  (6)  1  Atk.  580. 
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an  executory  devise,  upon  which   all  the  limitations        1864. 
afterwards  were  fixed,  though  possibly,  in  the  course  of 
them,  the  estate  became  vested.     It  is  obvious  that  this 
distinction  is  a  very  thin  and  technical  one.     But  I     Gregory, 
repeat  what  I  have  heard  from  mbny  eminent  judges, 
and  to  which  I  fully  assent,  that  the  principal  utility  of 
technical  knowledge  is  to  prevent  technical  objections 
from  defeating  the  due  administration  of  justice;  and  if  I 
were,  in  this  case,  to  give  way  to  the  principle,  that  the 
testator  was  his  own  conveyancer,  I  should  be  allowing 
a  technical  objection  to  defeat  the  intention  of  the  tes- 
tator.    Now  observe  the  consequences  that  would  occur 
if  this  were  to  take  place.    The  testator  has  inserted  two 
shifting  clauses  in  this  will,  one  relates  to  the  not  taking 
or  abandoning  the  use  of  his  name  and  arms.     If  that 
clause  were  to  take  effect,  there  would  be  no  intestacy, 
because  the   shifting    clause   provides,   that   the   next 
person  in  esse  shall  take  until  some  issue  then  unborn 
of  a  previous  tenant  for  life,  who  had  lost  his  estate, 
shall  arise  into  existence,  whereupon  the  estate  shall  go 
to  him.     If  I  hold  that  provision  does  not  apply,  but 
that  the  estate  is  undisposed  of,  and  goes  to  the  heir-at- 
law  in  the  meantime,  then  this  result  must  follow: — 
Suppose  both  the  events  took  place  on  the  same  day, 
and  that  a  person  who  had  not  the  name  and  arms  of 
Gregory  took  the  De  Ligne  estates  and  held  them  for 
a  year,  without  settling  the  estates,  and  without  taking 
the  name  and  arms  of  Gregory :  it  is  not  till  the  last 
moment  of  the  year  the  other  forfeiture  takes  place. 
Then  the  question  arises,  which  forfeiture  is  to  take 
effect.     Is  the  heir  at  law  to  take  the  estate  under  the 
second  shifting  clause,  or  the  next  tenant  for  life  in  re- 
mainder in  esse  under  the  first  shifting  clause?     Well 
might  the  Attorney-General  say  that  this  is  an  insoluble 
problem.     But  what  would  be  the  result.     Would  there 
be  an  intestacy  by  reason  of  the  uncertainty,  or  how 

could 
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1864.  could  tbe  difficulty  be  got  rid  of?  Then  take  the  other 
case,  and  suppose  the  devisee  determined  neither  to 
take  the  name  and  arms  of  Gregory,  nor  to  settle  the 
Geboobt.  £}€  Ligne  estates,  is  the  tenant  in  tail  of  the  De  Lignc 
estates  to  determine  whether  the  heir-at-law  or  Sir 
Glynne  Gregory  is  to  take  the  rents  during  the  inter- 
mediate period.  Mr.  John  Sherwin  Gregory  became 
tenant  for  life  on  the  death  of  George  Gregory.  He 
will  not  settle  the  De  Ligne  estates,  he  has  determined 
to  avoid  that,  and  if  he  thinks  fit  not  to  do  so,  and 
nothing  more  takes  place,  then  tbe  second  shifting 
clause  takes  effect.  But  if  he  thinks  it  desirable  to 
make  Sir  Glynne  Gregory  tbe  owner  of  the  estate,  then 
he  may  discontinue  to  use  the  name  and  arms  of 
Gregory^  and  thereupon  the  first  shifting  clause  takes 
effect.  When  that  was  suggested  to  Mr.  Hobhouse  in 
argument,  he  obviously  felt  the  difficulty,  and  he  said 
that  when  one  shifting  clause  took  effect  no  other  shift* 
ing  clause  could  afterwards  have  effect. 

Stanley  v.  Stanley  (a)  was  a  distinct  case.  There  the 
estate  was  given  to  trustees  during  the  minority  of  the 
tenant  in  tail,  and  it  was  not  to  vest  in  him  until  he 
attained  his  majority.  But  the  question  was,  to  whom 
the  rents  in  the  meantime  belonged. 

I  find  no  case  of  this  description  which  prevents  the 
Court,  where  it  sees  what  the  intention  of  the  testator 
is,  from  carrying  into  effect  that  intention. 

I  have  read  with  very  great  satisfaction  the  case  of 
Turton  v.  Lambarde  (b),  which  was  a  very  similar  case 
to  the  present.     There  the  Lords  Justices,  when  they 

discovered 

(«)  16  Ves.  491.  (//)  1  Dc  G.  F.  $  J.  495. 
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discovered  thai  although  there  was  no  express  declaration  1 864. 
as  to  what  was  to  become  of  the  intermediate  rents,  yet 
that  an  intention  was  to  be  implied  from  the  will  suffi- 
cient to  prevent  them  from  resulting  to  the  heir,  they  Gregory, 
60  construed  the  will  as  to  carry  that  intention  into 
execution.  I  think  the  present  case  stronger,  because 
if  you  refer  to  the  clause  relating  to  the  heirlooms,  it  is 
impossible  that  it  could  have  been  his  intention  that  the 
next  of  kin  should  have  the  heirlooms  fixed  to  the  man- 
sion and  the  enjoyment  of  them  for  a  very  limited  time, 
which  could  not  be  severed  from  the  estate  without  very 
serious  detriment  The  clause  for  maintenance,  which 
was  relied  upon  in  Turton  v.  Lambarde,  also  assists  the 
case  of  Sir  Glynne  Gregory  on  the  present  occasion. 

I  regard  this  case  in  this  way  :  I  find  two  principles 
which  are  conflicting  and  cannot  co-exist,  one  of  which 
is  a  broad  principle  of  common  sense,  founded  on  justice 
and  carrying  the  intention  of  the  testator  into  effect,  and 
the  other  a  narrow  view  depending  on  arbitrary  rules, 
unintelligible  except  to  persons  who  have  devoted  their 
lives  to  the  accurate  and  minute  study  of  that  particular 
branch  of  the  law.  In  such  a  case,  I  follow  the  rule 
which  I  believe  to  be  founded  upon  common  sense,  and 
which  will  carry  into  effect  the  real  wishes  of  the  testator. 
I  think  that  is  the  ease  here,  and  accordingly  my  opinion 
is,  that  Sir  Glynne  Gregory  is  entitled  to  the  rents  for 
life,  or  until  issue  is  t>orn  to  Mr.  John  Sherwin  Gregory. 
I  will  make  a  declaration  accordingly. 


vol.  xxxiv — i. 
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THOMAS  v.  RAWLINGS.    (No.  3)  (a). 

July  9. 

A  petition  for    rTIHIS  was  a  petition  praying:  for  liberty  to  exhibit  a 
leave  to  file  a      J.       ....      r      *\  r    *      -i-  a      •  *k 

bill  of  review,  bill  of  review  upon   facts  discovered   since  the 

on  newly  dia-  decree.     The   following:  are  the  circumstances  under 

covered  evi-  .                                       ° 

dence  cannot  which  it  was  presented : — 

be  sustained, 

if  supported  Rowlings,  being  entitled  to  a  lease  of  some  premises, 

merely  by  an  .                     .     .  ,                              „    .              ,«•--«» 

affidavit  of  the  made   an   equitable  mortgage  of  it   to   the  Plaintiff, 

Petitioner         Thomas. 

upon  bis 

information 

and  belief.  In   February,  1859,   Thomas  filed   his   bill   against 

tofilea^bfuo"  Rowlings  and  against  Stubbs,  Rawlings'  solicitor,  who 

review,  after  a  claimed  a  lien  on  the  lease,  contesting  Slubbs'  claim, 
former  petition  .  ,,„ 

for  the  same      and  seeking  to  have  a  conveyance  and  delivery  of  the 
object  had  been  ipna. 
refused  on  the    leH8e# 
ground  of  a 

deficiency  of         Stubbs,  after  much  prevarication,  set  up  an  equitable 
Upon  an  an-  charge  on  the  property,  by  virtue  of  a  memorandum 

aUD^miew  dated  the  10th  °f  4tt^>  1864>  for  8ecuring  20W-  and 
on  the  dis-        further  advances. 

covery  of  new 

evidence,  the 

question  is,  The  cause  was  heard  by  the  Master  of  the  Rolls,  when, 

new  evidence    by  reason  of  the  memorandum  of  the  10th  of  August, 

would  have  in-  1854^  his  Honor,  by  his  decree  pronounced  in  January, 

Court  to  make   1861,   declared   that  Slubbs'  equitable   mortgage  had 

cre^an^  ^    Priority  over  that  of  Thomas. 
secondly,  if  the 

2adeairith  due      The   Plaintiff   afterwards   presented  a    petition    for 

diligence  after   liberty  to  exhibit  a  bill  of  review,  on  the  discovery  of 

new  evidence;   but  the   petition,   being  supported  by 

mere  hearsay  evidence,  was  dismissed  with  costs  on  the 

14th  of  A/arch,  1863. 

The 

(a)  S.  C.,27  Beav.  140,  375. 
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The  Plaintiff  was  afterwards  enabled  to  adduce  better  1864. 
evidence,  and  be  presented  the  present  petition,  stating 
the  discovery  of  new  facts,  shewing  that  the  alleged 
debt  was  not  due,  and  that  the  document  dated  the 
10th  of  Avgust,  1854,  had  been  concocted  and  not  in  fact 
executed  until  the  6th  of  November,  1858,  long  after 
the  Plaintiff's  security  and  during  the  pendency  of  the 
suit.  The  information  had  been  obtained  from  Perry, 
who  had  been  formerly  a  clerk  of  Stubbs. 

The  allegation  in  the  petition  as  to  this  document 
was  as  follows : — 

"  Your  Petitioner  has  recently  discovered,  as  the  fact 
is,  that  a  memorandum  of  deposit  of  the  indenture  of 
lease,  dated  10th  August,  1854,  was  prepared  in  the 
office  of  the  Defendant  Thomas  James  Stubbs,  in  the 
month  of  July,  1859,  for  the  purpose  of  defeating  the 
Plaintiff's  mortgage,  and  that  the  memorandum  was 
afterwards  engrossed  by  Mr.  Robert  Lidgard  Stubbs, 
the  brother  of  the  Defendant  Thomas  James  Stubbs,  and 
was  afterwards  signed  by  the  Defendant  William  Harris 
Rowlings,  and  that,  on  settling  the  answer  of  the  De- 
fendant Thomas  James  Stubbs,  it  was  discovered  by  the 
Defendants  that  the  said  memorandum  did  not  extend 
to  the  costs,  charges  and  expenses  of  this  suit,  and  the 
intended  insolvency  of  the  Defendant  William  Harris 
Rawlivgs,  who  was  then  in  prison,  and  it  was  thereupon 
arranged  between  the  Defendants,  that  another  memo- 
randum should  be  executed,  and  the  Defendant  Thomas 
James  Stubbs  thereupon  altered  the  before-mentioned 
memorandum  in  pencil,  by  making  it  include  costs, 
charges  and  expenses,  and  the  same,  as  altered,  was 
engrossed  and  signed  by  the  Defendant  William  Harris 
Rowlings,  at  White  Cross  Street  Prison,  in  the  month  of 
September,  1859,  although  it  purports  to  bear  date  10th 
day  of  August,  1854,  and  the  said   memorandum   so 

e  2  engrossed 
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1864.  engrossed  and  signed  is  the  memorandum  mentioned 
and  referred  to  by  the  Defendant  Thomas  James  Stubbs 
in  the  pleadings  in  this  cause." 

"  Your  Petitioner,  the  Plaintiff, has  recently  discovered, 
as  the  fact  is,  that  the  Defendant  Thomas  James  Stubbs, 
who  originally  stated  that  the  said  indenture  of  lease 
was  deposited  with  him  on  or  about  the  25th  September, 
1854,  subsequently  fixed  the  10th  August,  1854,  as  the 
date  of  the  same  being  deposited,  because  the  said  De- 
fendant discovered  that  the  date  of  25th  September, 
1854,  would  not  be  sufficiently  far  back  to  make  it 
antecedent  to  the  Plaintiff's  security." 

This  was  supported  by  the  testimony  of  Perry,  the 
clerk  of  Stubbs,  and  by  other  evidence. 

Mr.  Southgate  and  Mr.  W.  H.  Terrell  in  support  of 
the  petition. 

Mr.  Selwyn  and  Mr.  Cotterell  for  the  Assignee  of 
Stubbs. 

The  Master  of  the  Rolls. 

This  is  a  petition  for  leave  to  file  a  bill  to  review  the 
decree  pronounced  by  me  in  this  cause  in  January \  1861. 

By  that  decree,  I  disallowed  the  claim  of  the  Plaintiff 
as  an  incumbrancer  on  the  property  of  the  Defendant 
Rowlings,  being  No.  8,  Marlborough  Road.  I  held 
that  the  Defendant  Stubbs  was  entitled  as  an  equitable 
mortgagee  of  the  leasehold  property,  and  I  allowed  the 
Plaintiff,  as  assignee  of  the  Defendant  Rawlings,  who 
had  become  bankrupt,  to  redeem  the  Defendant  Stubbs, 
and  I  made  the  usual  decree  for  that  purpose. 

The  equitable  mortgage  of  Stubbs  purported  to  bear 

date 
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date  the  10th  of  August,  1854.     Evidence  is  now  ad-       1864. 
duced  to  shew  that  the  transaction,  in  fact,  took  place      v^v-^/ 

Thom  A8 

in  September,  1859,  after  the  bill  was  filed,  and  that  it  0. 

was  effected  by  arrangement  and  collusion  between  ^ViJ"^1" 
Rowling*  and  Stubbs,  for  the  purpose  of  defeating 
the  Plaintiff.  The  Petitioner  explains  how  he  was  set 
on  the  clue  to  make  the  discovery ;  how  he  discovered 
that  Perry,  who  was  the  clerk  of  Stubbs  during  the  year 
1859,  was  also  the  principal  agent  in  managing  the 
transaction,  and  how  he  induced  this  Perry  to  disclose 
the  whole  affair,  and  he  then  refers  to  various  other 
circumstances  proved  in  the  cause,  and  also  brings  for- 
ward additional  evidence,  for  the  purpose  of  shewing 
that  this  allegation  of  fraud  and  collusion  against  Stubbs 
and  Bowlings  does  not  depend  merely  on  the  evidence 
of  the  approver  Perry,  but  that  it  explains  many  matters 
which  were  obscure  in  the  former  evidence,  and  further, 
that  it  is  confirmed  by  the  additional  evidence  adduced. 

In  1862,  Stubbs  became  bankrupt,  and  this  petition 
is  opposed  by  his  assignees,  who  have  not,  on  the 
present  occasion,  brought  forward  any  evidence  to  rebut 
that  adduced  by  the  Petitioner ;  but,  in  substance,  they 
insist  that  the  case  of  the  Petitioner  has  been  already 
four  times  disposed  of  adversely  to  him ;  first,  on  the 
bearing  of  this  cause  in  December,  1860 ;  secondly,  in 
Chambers,  under  the  decree  for  redemption ;  thirdly,  in 
the  bankruptcy  of  Stubbs  ;  and,  fourthly,  in  a  petition 
presented  by  the  Petitioner  in  last  year  to  rehear  the 
case. 

The  first  question  I  have  to  consider  is,  whether,  if  the 
case  were  now  at  the  hearing,  for  the  purpose  of  making 
a  decree,  and  this  evidence  were  now  before  me,  I  should 
vary  the  decree  I  formerly  pronounced.  I  have  read 
the  evidence  very  carefully  and  considered  the  bearing 

of 
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1864.       or  it,  in  conjunction  with  the  evidence  before  me  on  the 

hearing  of  the  cause,  and  I  am  of  opinion  that  if  the 

matter  were  brought  before  me  on  the  former  evidence 

Rawlinos.    jn  the  caUse   coupled  with  what  is  now  adduced,  and 
(No.  3.)  r  . 

with  no  other  or  further  evidence,  it  would  have  induced 

me  to  make  a  different  decree  to  that  which  I  then  pro- 
nounced. Whether  I  should  have  simply  disallowed  the 
equitable  mortgage  claimed  by  Stubbs,  the  Defendant, 
or  whether  I  should  have  directed  an  issue  to  try  the 
validity  of  it,  I  do  not  mean  now  to  express  my  opinion; 
but  I  should  not  have  made  simply  the  decree  as  it 
stands.  If  this  were  all,  it  would  entitle  the  Petitioner  to 
the  leave  he  asks,  provided  it  appeared  that  became  here 
as  soon  as  he  discovered  the  fraud  and  had  obtained  the 
evidence  to  establish  it,  and  I  think  that  he  has  done  so. 

But  this  is  not  alone  the  only  thing  to  be  considered. 
In  answer  to  the  Petitioner  the  Respondent  contended 
that  even  if  the  equitable  mortgage  of  the  Defendant 
Stubbs  were  held  to  be  invalid,  still  that  he  was  a  judg- 
ment creditor  of  Rawlings  by  a  registered  judgment  which 
was  prior  in  date  to  the  judgment  of  the  Plaintiff,  and 
consequently,  that  the  Plaintiff  could  have  got  nothing 
better  than  what  he  did  by  the  decree  pronounced  in 
January,  1861,  even  if  the  equitable  mortgage  of  the 
Defendant  were  disallowed.  But  I  think  that  this  is 
not  so. 

The  decree  sought  to  be  reviewed  does  not  proceed 
on  the  footing  of  the  judgment,  but  on  that  of  the  equi- 
table mortgage  to  Stubbs,  and  consequently,  the  Court 
did  not  examine  or  decide  any  question  as  to  the  validity 
or  priority  of  the  judgment.  It  appears  also  that  the 
validity  of  the  judgment  of  the  Defendant  Stubbs  was 
impeached  by  the  Plaintiff's  bill,  but  all  inquiry  into 
this  was  rendered  unnecessary  by  the  establishment  of 

hi* 
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his  equitable  mortgage.  It  was  also  pointed  out,  I  1864. 
think  correctly,  that  even  if  the  validity  of  the  judg- 
ment be  assumed,  the  decree  founded  on  it  would  have 
been  of  a  different  character  from  that  which  was  pro- 
nounced by  me.  A  decree  founded  on  a  judgment  for 
385/.  is  very  different  from  a  decree  founded  on  an 
equitable  mortgage  for  6002.  I  think,  therefore,  that 
the  circumstance  of  Stubbs  having  had  a  registered 
judgment  against  Rawlings  does  not  afford  an  answer 
to  the  case  of  the  Petitioner. 

I  then  proceed  to  consider  whether  this  case  has  really 
been  already  adjudicated  upon  by  the  Court,  and  I  am 
of  opinion  that  it  has  not.  So  far  as  the  first  three 
occasions  adduced  are  concerned,  it  is,  I  think,  impos- 
sible so  to  contend.  This  evidence  now  adduced  was  not 
before  the  Court  on  the  original  hearing,  and  the  validity 
of  the  mortgage  to  Stubbs,  though  impeached,  was  not 
argued  before  the  Court,  there  was  in  fact  no  evidence 
to  sustain  such  a  charge.  As  to  the  rest,  that  was  de- 
cided in  favour  of  Stubbs.  All  that  was  then  established 
was,  the  fact  of  certain  advances  having  been  made  by 
him  to  Rate  lings.  This  also  was  all  that  was  proved  in 
Chambers  under  the  decree,  and  all  that  was  proved  in 
the  proceedings  in  the  Bankruptcy  Court 

It  is  true  that  in  the  beginning  of  1863,  the  present 
Petitioner  presented  a  petition,  similar  to  the  present,  for 
leave  to  review  the  former  decision,  and  rehear  the 
former  decree,  alleging  the  same  facts  that  he  now 
alleges;  but  his  petition  was  supported  solely  by  his  own 
affidavit  of  information  and  belief  of  the  facts,  to  which 
the  Court  could  not,  of  course,  pay  any  attention.  For 
if  such  were  not  the  rule  of  the  Court,  it  would,  in  every 
case,  be  in  the  power  of  a  defeated  Defendant  to  stay 
the  prosecution  of  proceedings  under  a  decree,  and  to 

occasion 
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occasion  great  expense  as  well  as  delay  to  the  successful 

litigant,  by  the  mere  production  of  an  affidavit  of  infor- 

Thomas      mation  an(j   belief,   which  amounts   to   nothing,  and 

Rawlinos.     which,  if  untrue,  entails  on  him  no  risk  and  may  be 

*   °*   ''      adduced  with  perfect  impunity. 

But  the  case  now  is  very  different.  Here  the  infor- 
mation is  given  to  the  Court  by  the  positive  testimony 
of  witnesses,  who,  if  they  should  speak  falsely,  may  be 
convicted  of  perjury;  the  belief  to  be  produced  by  such 
evidence  is  not  the  belief  of  the  Petitioner  that  it  is  all 
true,  but  the  belief  of  the  Court  that  if  this  evidence 
had  been  adduced  at  the  hearing  of  the  cause  and  not 
met  by  any  counter  evidence,  the  Court  would  have 
come  to  a  different  conclusion.  That  belief  is  produced 
in  my  mind  by  the  case  as  it  now  stands.  It  is  true 
that  it  is  not  conclusive,  for  neither  Slubbs  nor  Rowlings 
have  been  examined,  and  they  may  be  able  completely 
to  discredit  the  evidence  now  adduced,  and  accordingly, 
the  Respondents  must  have  an  opportunity  of  meeting 
the  case  now  suggested,  and  which  will  be  made  at  the 
re-hearing  of  the  case.  But  as  the  evidence  stands  un- 
contradicted, I  am  of  opinion  that  I  must  accede  to  the 
prayer  of  the  Petitioner,  and  give  him  leave  to  file  a  bill 
to  review  the  decree  of  January,  1861. 

Costs  reserved. 
Note. — Affirmed  by  the  Lords  Justices,  23rd  November,  1864. 
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BOSTOCK  v.  SMITH. 

Dee.  7,21. 

rilHIS  was  a  suit  by  a  widow  for  her  dower.    The  A  wife  forfeits 

A      defence  was,  that,  under  the  statute  of  Westmin-  u^er  ihe 

ster  2nd  (13  Edw.  1,  c.  34),  she  bad  forfeited  her  right  statute  of 

to  dower  by  reason  of  her  adultery.    The  act  is  in  the  tne  2nd,  by  her 

following  terms :—  adultery, 

though  it  may 

u  Et  Uxor,  si  sponte  reliquerit  virum  suum  et  abierit  have  been 

.  _  .  .  brought  about 

et    moreiur    cum   aduUero   suo,    amittat    imperpetuum  by  the  miscon- 

actionem  petendi  dotem  suam  qua  ei  competere  posset  de  jjuci^£er 

tenemento  viri  si  super  hoc  convincatur,  nisi  vir  suus, 

sponte  et  absque  coeriione  ecdesiasticd,  earn  reconciliet 

et  secum  cohabitare  permittat,  in  quo  casu  restituatur  ei 

actio" 


Mr.  Hobhouse,  for  the  Plaintiff,  argued,  first,  that  the 
adultery  was  not  proved  ;  and,  secondly,  that  there  had 
been  no  forfeiture  under  the  statute,  for  the  wife  had  not 
left  her  husband's  house  "  sponte  su&?  but  had  been 
compelled  to  take  that  step  by  the  cruelty  and  miscon- 
duct of  her  husband. 

Mr.  Selwyn  for  the  Defendant. 

13  Edw.  1,  c.  34;  2  Inst.  432—434;  Hethrington  v. 
Graham  (a) ;  Woodward  v.  Dowse  (6),  were  cited. 


The  Master  of  the  Rolls. 

It  is  desirable  not  to  go  into  the  details  of  this  case.       Dec.  21. 

But 
(«)  6  Bing.  (0.  S.)  135.  (6)  10  C.  B.  (N.  S.)  722. 
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But  it  is  conclusively  proved  that  the  Plaintiff  left  her 
husband's  house  and  went  and  lived  in  adultery. 

On  the  other  hand,  it  is  but  proper  to  state,  that  she 
left  her  husband  in  consequence  of  her  husband's  beha- 
vious  and  gross  misconduct!  which  was  6uch  as  would 
justify,  if  anything  could  justify,  her  act  But  nothing 
could  justify  it 


The  statute  of  Westminster  the  2nd  and  the  cases  cited 
are  conclusive,  and  the  bill  must  be  dismissed  with 
costs. 


Dec.  21. 

When  money 
in  Court  is 
subject  to  a 
trust  for  invest- 
ment in  land, 
and  the  tenant 
for  life  enters 
into  a  pro- 
visional con- 
tract for  the 
purchase  of  an 
estate,  subject 
to  conditions 
of  sale,  the 
Court  makes 
a  general 
reference  as 
to  the  title,  and 
not  whether  a 

food  title  can 
e  made  sub- 
ject to  the  con- 
ditions of  sale. 


MEYRICK  v.  LAWS. 

A  SUM  in  Court  was,  under  the  will  of  the  testator, 
^"*-  subject  to  a  trust  for  investment  in  land,  to  be 
held  in  strict  settlement 

The  tenant  for  life  entered  into  a  provisional  contract 
for  the  purchase  of  an  estate,  subject  to  certain  con- 
ditions of  sale,  and  to  the  approbation  of  the  Judge. 
The  tenant  for  life  now  presented  a  petition  to  carry  the 
contract  into  execution,  and  for  a  reference  to  approve 
of  the  title  to  the  estate. 

Mr.  G.  Law,  in  support  of  the  petition,  asked  for  a 
reference  whether  a  good  title  could  be  shewn  to  the 
propertyy  "  subject  to  the  conditions  of  sale  under 
which  the  same  had  been  sold." 


Mr.  Southgate,  control. 


The 
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The  Master  of  the  Rolls.  1864. 

The  practice  is,  in  these  cases,  to  direct  a  reference  as 
to  title  generally,  and  not  to  add,  "  having  regard  to 
the  conditions  of  sale."  The  Judge  in  Chambers  will 
consider  whether  any  defect  appearing  on  the  title  can 
be  waived.  Where  the  conveyancing  counsel  certifies 
that  there  is  a  good  holding,  though  not  strictly  a 
marketable  title,  I  am  constantly  in  the  habit  of 
adopting  it. 


Note — The  Registrar,  Mr.  Rogers,  informs  me  that  tbe  same  point 
was  held  by  Vice-Chancellor  Wood  in  Re  Orltdge's  Estate,  14  Jan- 
uary, 1865. 


FORDHAM  v.  FORDHAM. 


Dec.  6. 


npHE  testator,  George  Fordham,  gave  his  freehold,  The  entail  of 
copyholds  and    leaseholds   to   trustees,  and   he  p^rcbasedwith 

directed    them   to  enfranchise    the    copyholds   within  rents  hereafter 

to  become  due 
twenty  years.     And  as  to  his  freeholds,  copyholds  and  to  trustees 

freeholds  to  be  purchased  as  after  mentioned,  he  de-  mftv  *»  hawed 

r  m  '  under  the 

clared  his  will  to  be,  that  his  trustees  should  "enter  statute  3  &4 

into  the  possession  and  receipt  of  the  rents,  issues  and  §  ^  4*  c'  ' 
profits  of  the  same  estates,  and  should,  until  the  expira- 
tion of  twenty-one  years  after  his  decease,"  manage 
and  pay  the  expenses  and  outgoings.  And  he  directed 
the  trustees  to  apply  the  surplus  of  his  personal  estate, 
and  of  the  rents,  &c,  in  payment  of  certain  expenses 
of  management  and  improvement,  and  to  invest  the 
surplus  in  the  purchase  of  freeholds  in  Hertfordshire ; 
and,  in  the  meantime,  to  invest  and  accumulate  the 
same,  and  which  accumulations  were  to  be  subject  to 
tbe  trusts  thereby  declared  of  the  fund  from  which  the 
same  should  have  proceeded. 

The 
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FORDHAM 

V. 
FORDHAM. 


The  testator  continued  as  follows : — 

"  And  I  declare  my  will  to  be,  that  from  and  after 
the  expiration  of  twenty-one  years  from  my  decease, 
my  trustees  shall  stand  seised  of  and  interested  in  all 
my  said  freehold  estates  and  all  the  freehold  estates  into 
which  my  said  copyhold  estates  shall  be  converted  by 
enfranchisement,  and  the  freehold  estates  hereinbefore 
directed  to  be  purchased  by  my  trustees,  upon  the  trusts 
following,  that  is  to  say:— Upon  trust  for  Frederick 
Nash  Fordham  of  Royston,  in  the  county  of  Hertford, 
banker,  during  his  life,  without  impeachment  of  waste, 
with  remainder  upon  trust  for  the  sons  of  the  said 
Frederick  Nash  Fordham  successively,  according  to 
seniority,  in  tail  male,"  with  remainder  over  to  his 
brother  for  life,  &c. 

The  testator  died  in  1855. 


Frederick  Nash  Fordham  had  one  son,  Francis  John, 
who  attained  twenty-one  on  the  1 1th  of  November, 
1863. 

By  a  disentailing  deed,  dated  the  12th  of  November, 
1863,  Francis  Nash  Fordham,  with  the  concurrence  of 
his  father,  barred  the  estate  tail,  by  conveying  to  a  trustee 
all  the  devised  freehold,  copyhold  and  other  real  and 
personal  estate  of  the  testator,  "  and  all  the  money  which, 
under  the  trusts  of  the  will,  was  subject  to  be  invested 
in  the  purchase  of  land,  including  money  whether  in- 
vested or  to  be  invested,  and  whether  the  amount  thereof 
was  or  was  not  ascertained,"  &c,  "and  the  lands  to  be 
purchased  therewith,"  to  have  and  to  hold  the  said  pre- 
mises unto  the  trustee  and  his  heirs,  freed  and  discharged 
from  the  estate  in  tail  male  of  Francis  John  Fordham; 
and  all  remainders,  to  take  effect  after  the  determination 
thereof,  to  the  use  of  Francis  John  Fordham  and  his 
heirs  and  assigns  for  ever. 

This 
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Tliis  bill  was  filed  by  Frederick  Nash  Fordham  and 
his  son   Francis  John   (who    as   yet   bad   no  issue), 
against  the  trustees  and  the  parties  in  remainder,  to 
have  the  rights  declared  and  for  a  conveyance  of  the     Fordham. 
legal  estate. 

Mr.  Baggallay  and  Mr.  Bedwell,  for  the  Plaintiffs, 
relied  on  the  statute  3  &  4  Will.  4,  c.  74,  ss.  15,  71, 
and  observed  that  the  case  as  to  the  unreceived  rents 
was  similar  to  that  of  a  legacy  vested,  but  not  payable 
until  the  legatee  attained  twenty-five,  in  which  case  the 
legatee  was  entitled  to  payment  immediately  on  his 
attaining  twenty-one. 

Mr.  Archibald  Smith  for  the  trustees.  This  appli- 
cation is  premature  in  regard  to  the  rents  hereinafter  to 
be  received  and  accumulated  during  the  residue  of  the 
twenty-one  years,  for  there  is  no  person  capable  of  dis- 
entailing lands  to  be  purchased  with  money  which  has 
not  yet  been  received.  Prior  to  Lord  Eldoris  Act 
(39  &  40  Geo.  3,  c.  56),  a  person  absolutely  entitled  to 
money  to  be  laid  out  in  land  might  elect  to  take  it  as 
money  and  obtain  payment  of  it  without  the  formality  of 
first  investing  it ;  Benson  v.  Benson  (a).  But  in  the  case 
of  a  tenant  in  tail  it  was  requisite  first  to  invest  the  money 
in  land  and  then  bar  the  entail ;  and  where  a  recovery 
was  required,  the  money  would  not  be  paid  out  of  Court 
until  the  second  day  of  the  next  term ;  Short  v.  Wood(b) ; 
Trafford  v.  Boehm  (c).  The  Eldon  Act  did  not  alter 
the  law  further  than  to  relieve  parties  from  going 
through  the  circuity  of  actually  investing  the  money 
before  barring  the  entail,  and  the  object  might  be  ob- 
tained by  petition.  The  effect  of  the  subsequent  act 
(7  Geo.  4,  c.  45)  was  similar.     But  in  no  case  could 

money 

(a)  1  Peere  Wms.  130.  (r)  3  Atk.  447. 

(6)  lb.  470. 


Ford ham. 


G2  CASES  IN  CHANCERY. 

1864.        money  be  disentailed  before  received.    The  last  statute, 

FoI^T'      3  &  4    Wil1'  4»  c*  74>  does  not  a,ter  the  law  in  that 
v,  respect.     The  71st  section,  which  enables  a  tenant  in 

tail  to  acquire  the  absolute  interest  in  "  money  subject 
to  be  invested  in  the  purchase  of  lands  to  be  settled." 
But  the  meaning  of  the  word  "  money"  is  governed  by 
the  interpretation  clause  (s.  1),  which  applies  to  money 
in  hand,  and  does  not  include  money  which  may  here- 
after be  received. 

As  regards  the  rents  still  unreceived,  the  tenant  in  tail 
is  not  yet  entitled  to  receive  them. 

Mr.  Snape,  Mr.  Lee  and  Mr.  C,  E.  Hawkins  for  the 
other  Defendants. 

The  Master  of  the  Rolls. 

The  Plaintiffs  are  clearly  entitled  to  have  the  rents  of 
the  present  year  paid  to  them,  and  it  is  quite  unnecessary 
to  invest  them  in  land.  The  same  thing  will  happen  in 
1865  and  in  every  succeeding  year,  and  during  the  whole 
remaining  period  of  twenty  years  they  will,  from  time  to 
time,  be  absolutely  entitled  to  have  the  annual  rents 
paid  to  them. 

I  am  of  opinion  that  the  words  of  the  statute  are 
clear,  and  that  they  enable  the  tenant  in  tail  to  acquire 
nn  absolute  right  to  any  "  money  subject  to  be  invested 
in  the  purchase  of  lands  to  be  settled/'  including  money 
received  or  to  be  received  and  the  rents  of  this  and  of 
every  succeeding  year. 

As  the  Plaintiffs  would  be  entitled  to  have  the  rents 
paid  to  them  every  year,  and  there  is  no  possibility  of 
inventing  them  in  land,  nobody  else  has  any  interest  in 
tlirm,  and  they  are  entitled  to  an  immediate  conveyance. 
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JOHNSON  v.  HELLELEY. 

Nov.  7,  8. 

rpHIS  was  a  suit  to  wind  up  a  partnership  of  wine  Upon  the  de- 
merchants  carried  on  by  John  Johnson,  deceased,  V^er,  a"dc- 

with  the  Plaintiff  William  Johnson.  crce  was  made 

for  the  sale  of 
the  business  as 

A  decree  had  been  made  for  the  usual  partnership  a  80,ng  5°n- 

r  r  cern,  and  it 

accounts,  and  for  the  sale  of  the  partnership  property,  was  proposed 

in  such  manner  and  upon  such  terms  as  should  appear  1^*^  j£r*?&e 

most  beneficial  for  the  parties  interested.     Liberty  was  right  to  hold 

given  to  the  Plaintiff  to  bid ;  and  the  conduct  of  the  ^successor* 

sale  was  entrusted  to  the  Defendant  Nicholson.  of  the  firm  of 

Samuel  J.  $ 
Sont."     Held, 

The  partners  carried  on  business  under  the  style  of  that  the  par- 
1  \  ticulars  of  sale 

"Samuel  Johnson  #*  Sons;99  and  the  name  appearing  to  ought  to  ex- 
be  well  known  and  forming  part  of  the  good  will,  the  ^Vingp^t- 
Chief  Clerk  proposed  to  give  the  purchaser  the  ex-  ner,  William 
elusive  right  to  hold  himself  out  as  the  successor  of  the  ^^  to  carry 

firm  of  "  Samuel  Johnson  8r  Sons."  °n  the  same 

business  in 
the  same  town 

This  was  objected  to  by  the  Plaintiff  William  Johnson,  jjjj|j|»  own 

who,  if  this  were  allowed,  required  that  the  particulars     Where, upon 

of  sale  should  contain  a  notice  that  he  would   be  at  DUgmeM°asur- 

liberty  to  carry  on  business  in  the  same  town.  viving  partner 

had  liberty  to 
bid.     Held, 

Another  question  was,  whether  it  should  be  obliga-  that the  h°°k. 

^  o  fofa  fln J  bugl- 


tory  on  the  purchaser,  or  optional  only,  to  take  the  ness  ought  to 
book  debts  of  the  concern,  which  were  estimated  at  b®j 
50,000/,  and  the  stock-in-trade  valued  at  about  10,000Z.  fol 

The  case  was  adjourned  into  Court. 


Mr.  Bobhouse  and  Mr.  Waller,  for  the  Defendant 

Nicholson, 
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Nicholson,  trgued,  that  it  was  unusual  to  insert  such 
a  notice  as  that  proposed,  the  effect  of  which  would  be 
to  damp  the  sale  and  to  allow  the  Plaintiff  to  purchase 
the  business  at  a  reduced  price.  That  after  the  sale  of 
this  business,  as  a  going  concern,  for  the  benefit  of  the 
partners,  the  purchasers  would  have  the  exclusive  right 
to  call  themselves  successors  of  Samuel  Johnson  fr  Co., 
and  that  the  Defendant  could  not  use  that  title.  That 
the  rights  of  a  surviving  partner  were  now  well  ascer- 
tained, and  that  it  was  unnecessary  to  refer  to  them  in 
the  particulars  and  conditions  of  sale  ;  CruttweU  v. 
-£y*  (*0  9  Churton  v.  Douglas  (J). 


As  to  the  book  debts,  that  it  was  advisable  that 
they  should  not  be  separated  from  the  business;  for 
they  formed  the  means  of  introducing  the  purchaser  to 
the  old  customers  and  of  retaining  their  custom.  That 
they  were  not  necessary  for  the  Plaintiff,  who  required 
no  introduction  to  the  customers,  and  who  wanted  to 
purchase  the  business  alone,  which  would  destroy  the 
value  of  the  outstanding  debts. 

Mr.  Faber,  in  the  same  interest,  suggested  that  the 
words  should  be  "  exclusive  right  of  using  the  title  of 
successors  of  the  firm  of  Samuel  Johnson  &•  Sons." 

Mr.  C.  Hall.  The  Court  will  take  care  that  a  pur- 
chaser is  not  misled  as  to  what  he  is  buying.  For  that 
purpose,  it  is  necessary  to  introduce  into  the  particulars 
some  notice  of  the  rights  of  the  surviving  partners ; 
this  was  done  by  Lord  Eldon  in  Cook  v.  Colling- 
ridge  (c).  It  would  be  inaccurate  to  tell  a  purchaser 
that  he  would  have  the  "exclusive  right  to  hold  himself 

out 


(«)  17  Fn.335. 
(b)  Johnson,  174. 


(c)  27  Beav.  456. 


Helleley. 
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out  as  the  successor  of  the  firm  of  Samuel  Johnson  Sf 

Sons*9  when  the   surviving  partner  had  still   an   un-       T^^^ 

9  .  JOHNflON 

doubted  right  to  set  up  the  same  business  at  the  next  v. 

door.  Secondly.  The  obligation  of  purchasing,  in  con- 
junction with  the  good-will,  the  large  amount  of  debts 
would  prejudice  the  sale  of  the  business.  They  ought  to 
be  sold  separately.  He  referred  to  Smith  v.  Everett  {a); 
MeUersh  v.  Keen  (&). 

Mr.  Hobhouse.in  reply. 

The  Master  of  the  Rolls. 

The  reason  why  the  option  of  purchasing  the  business 
without  the  outstanding  debts  should  not  be  given  to 
Plaintiff  is  obvious.  He  must  give  as  large  a  price  for 
these  debts  as  any  other  person  would  who  purchased 
the  business.  This  would  not  be  the  case  if  they  were 
sold  separately. 


The  Master  of  the  Rolls. 

Having  considered  this  case,  I  am  of  opinion  that  some  Nov.  8. 
notice  must  be  given,  in  the  advertisements,  that  the 
Plaintiff  is  entitled  to  carry  on  the  same  business  in  the 
same  town.  It  is  quite  true  that  the  Court  of  Chancery, 
when  selling  a  business,  is  desirous  of  selling  it  as  ad- 
vantageously as  possible  for  the  benefit  of  the  parties,  but 
still  it  must  adhere  to  that  principle  of  equity  to  which 
I  have  so  often  had  occasion  to  refer,  namely,  of  acting 
with  perfect  good  faith  and  of  disclosing  the  whole  truth. 
Now  it  seems  impossible  to  say  with  truth,  that  you 
are  selling  to  a  purchaser  "  the  exclusive  right  to  hold 

himself 

(«)  27  Beav.  446.  (ft)  27  Bean.  236. 
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himself  out  as  the  successor  of  the  firm  of  SatnuelJohn- 
son  fr  Sons'  when  there  is  a  surviving  partner  of  that 
firm  living,  who  is  at  perfect  liberty  to  carry  on  the  same 
business  in  the  same  place  and  in  his  own  name. 


I  am  of  opinion,  therefore,  that  the  particulars  of  sale 
ought  to  state  that  the  Plaintiff  is  at  liberty  to  carry  on 
a  similar  business  in  the  same  town. 

As  to  the  book  debts,  I  retain  my  opinion  that  they 
ought  to  be  sold  with  the  business,  because  the  posses- 
sion of  them  is  the  mode  by  which  the  purchaser  secures 
to  himself  the  customers  of  the  old  firm. 

Note.— Heard  on  appeal  by  the  Lords  Justices  21  at  December,  1864. 


BEST  t;.  STONEHEWER. 

Nov.  19,  21. 

A  testator  di-    npHE  testator,    Thomas  Fenton    Grosvenor,  devised 

tate  to  be  sold  certain  real  estates  to  his  wife,  Mary  Ghrosvenor, 

on  the  decease  w;th  remainder  to  his  sister,  Mrs.  BrentalL  for  life,  with 
of  his  sister  ...  n       .,         ~  \  •**        \r 

and  three         remainder  in  trust  for  Mrs.  Sparrow  and  Mrs.  Mary 

prod^ce^d16  Moreton  for  Iife>  and  afterwards  upon  the  following 
to  such  persons  trusts  :— 
as  should  then 
'*  be  the  near- 
est in  blood  to  .11  •/.  •      .  I.  .  ,    »«■ 
him  as  de-        of  my  said   dear  wife  and  sister  and   the  said   Mrs. 
seen  dan  ts  from 
his  great 
grandfather,      of  all  and  singular  the  said  last-mentioned  trust  estates 

J      Q  it        T»hp 

testator  and  his  and  premises,  either  together  or  in  lots,  by  public  auc- 

sister,  both  ad-  tion,  for  the  best  price  or  prices  that  can  reasonably  be 

▼anced  in  . 

years,  were       had  or  gotten  for  the  same,  and,  after  deducting  all  rea- 

^enliantoof  sona^e  coste>  charges  and  expenses  attending  such  sale 
J.  S.    Held,  and 

that  the  col- 
lateral descendants  of  J.  S.  were  entitled. 


"  And  upon  further  trust,  after  the  several  deceases 
F  my  said   dear  wife  and  sister  and   the  said   Mrs. 
Sparrow  and  Mrs.  Mary  Moreton,  to  sell  and  dispose 
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and  disposition,   in   trust  to   pay  the   residue  of  the         1864, 

moneys  arising  from  such  sale  or  sales  and  any  rights! 

issues  and  profits  that  may  be  received  in  the  meantime 

after  the  said  several  deceases  unto  such  persons  or  per-  Stonehewer. 

son  as  shall,  at  the  time  of  the  decease  of  the  survivor 

of  them,  my  said  dear  wife,  my  sister  and  the  said  Mrs. 

Sparrow  and  Mrs.  Mary  More  ton,  be  the  nearest   in 

blood  to  me  as  descendants  from  my  great  grandfather 

Mr.  Joshua  Stone  hewer,  heretofore  of  Leek  aforesaid, 

and  whose  kindred  with  me  originates  from  him,  as  well 

females  as  males,  and  whether  from  females  or  males, 

if  more  than  one  in  equal  degree  then  in  equal  shares 

aod  proportions,  but  if  only  one  then  to  such  only  one 

and  to  their,  his  or  her  heirs  and  assigns." 

The  testator  died  in  1831  without  issue. 

At  the  date  of  the  will,  the  only  lineal  descendants  of 
Joshua  Stonehewer  were  the  testator  himself  and  his 
sister  Mrs.  Brentall,  who  were  both  very  advanced  in 
years. 

Joshua  Stonehewer  was  the  great  great  grandfather  of 
the  testator,  and  his  daughter  Ellen  had  married  the 
testator's  great  grandfather. 

Mary  Grosvenor  was  the  last  survivor  of  the  four 
persons  named  in  the  will,  and  she  died  in  1863. 

There  was  not,  at  her  death,  any  lineal  descendant  of 
Joshua  Stonehewer;  but  there  were,  however,  lineal 
descendants  of  Thomas  Stonehewer,  the  brother  of 
Joshua  Stonehewer,  namely,  great  great  grandchildren 
and  great  great  great  grandchildren. 

The  testator's  sister,  Mrs.  Brentall,  was  his  heiress- 
f  2  at-law, 
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1864.       at-law,  and  the  Plaintiff,  who  was  entitled,  by  devise,  to 
v^*v^/      her  real  and  personal  estate,  instituted  this  suit,  stating 
™T         that  there  was  now  vested  in  the  Plaintiff  real  estate  of 
Stonehewee.  the  value  of  about  2,000/.  which,  if  the  said  trust  for  the 
testator's  relations  were,  under  the  circumstances,  ope- 
rative, was  subject  to  such  trust,  and  which  the  Plaintiff 
was  ready  and  willing  to  deal  with  accordingly;  but 
that  a  question  had  been  raised,  whether  the  ultimate 
trust  for  the  person  or  persons  nearest  to  the  testator  in 
blood  was  or  not  a  valid  and   subsisting  trust.    The 
Plaintiff  submitted  that  as  there  was,  at  the  death  of 
the  testator's  widow,  no  person  living  who  was  a  lineal 
descendant  of  Joshua  Stonehewer,  the  trust  had  failed, 
and  that  he  was  beneficially  entitled  to  the  trust  pro- 
perty. 

Mr.  Selwyn  and  Mr.  C.  Hall,  for  the  Plaintiff,  argued, 
that  the  "  descendants  from  "  Joshua  Slonehetrcr  must 
necessarily  mean  persons  descended  from  him,  and 
could  not  include  descendants  from  his  brother.  That 
there  being  no  such  descendants,  the  devise  was  there- 
fore inofficious,  and  that  the  property  descended  to  the 
heiress-at-law  of  the  testator  and  through  her  to  the 
Plaintiff.  They  cited  Oddie  v.  Woodford  [a);  Thellus- 
son  v.  Robarts  (b) ;  Crossly  v.  Clare  (c) ;  Hawkins  on 
Wills  (d). 

Mr.  Southgate  and  Mr.  Prendergast  for  the  great 
great  grandchildren  of  Thomas  Stonehewer.  The  ex- 
pression is  "  descendants"  generally  and  without  quali- 
fication ;  it  therefore  includes  collateral  as  well  as  lineal 
descendants.  The  testator  could  not  have  intended 
lineal  descendants,  for  there  was  not  the  least  proba- 
bility 

(«)  3  AM.  4  O.  584.  (c)  1  Amb.  397,  and  3  Swan. 

(6)  23  Brar.321.  32a 

(«0  P*&  172. 
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bility  of  there  being  any  at  the  period  of  distribution. 

The  word  "descent"  means  the  devolution  of  an  estate, 

and  "descendants"  the  persons  on  whom  it  descends, 

who  may  be  either  the  lineal  or  the  collateral  heirs.  Stonehewer. 

They  cited  Webster's  Dictionary;  Johnson's  Dictionary; 

Co.  Litt.  (a)  ;    Blacks  tone's   Comment.  (6) ;    Craik  v. 

Lamb  (c). 

Mr.  Ince  for  the  great  great  great  grandchildren  of 
Thomas  Stonehewer. 

Mr.  Selwyn  in  reply. 


The  Master  of  the  Rolls. 

This  is  a  question  on  the  construction  of  the  will  of      Afov*  21. 
Thomas  Fenton  Grosvenor.  The  words  are  these: — [see 
ante,  page  66.] 

Mr.  Joshua  Stonehewer  had  no  lineal  descendants 
eicept  the  testator  and  his  sister,  and,  at  the  time  when 
the  testator  made  his  will,  it  was  highly  improbable  that 
either  of  them  would  leave  any  issue  surviving  either  of 
them. 

By  the  words  of  the  will,  the  property  of  the  testator 
was  to  go  to  the  descendants  of  Joshua  Stonehewer 
alive  at  the  decease  of  the  survivor  of  four  persons,  of 
whom  his  sister  was  one.  The  words  therefore  could 
not  mean  lineal  descendants,  because  on  the  death  of 
the  sister  after  the  testator,  and  without  leaving  any 
issue,  there  could  be  no  lineal  descendants.    The  Court 

has, 

W  106;  13  6;  237 a.  (c)  1  Coll.  489. 

W  Vol,  2,  chap.  xiv. 
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1864.       has,  therefore,  to  consider  whether  it  is  possible  to  put 

^P  a  fair  intelligible  meaning  on  the  words,  for  if  it  is 

v.  not,  then  there  must  be  an  intestacy  and  the  Plaintiff 

Stokeheweb.  woujd  be  entity     j  think  that  it  is  not  only  possible 

to  put  an  intelligible  meaning  on  these  words,  but  that, 

in  truth,  the  meaning  of  the  testator  is  very  obvious. 

It  is  usual,  not  merely  in  legal  language,  but  even  in 
popular  parlance,  to  speak  of  two  classes  of  descendants, 
the  lineal  descendants  and  the  collateral  descendants. 
In  fact,  if  this  were  not  so,  the  word  lineal  would  be 
wholly  superfluous  as  applied  to  descendants,  but  it  is 
usual  to  call  the  transfer  of  an  estate  occasioned  by  the 
death  of  the  holder  of  it  as  "  the  descent  of  the  estate," 
and  in  like  manner  it  is  usual  to  call  the  person  on 
whom  it  descends  the  descendant.  The  definition  of 
"descendant"  in  Lord  Coke,  in  Sir  Wm.  Blachsione,  and 
indeed  in  all  the  law  books,  bear  out  this  view.  This 
is  also  confirmed  by  the  definition  to  be  found  in  the 
best  dictionaries.  Johnson  gives  us  one  of  the  mean- 
ings of  the  word  "  descent,"— the  transmission  of  any- 
thing by  succession  and  inheritance.  In  truth,  unless 
the  issue  of  the  brother  of  a  man  who  died  intestate  be 
called  "  the  descendants"  of  that  intestate,  there  is  no 
word  which  would  express  the  class;  and  unless  we 
adopt  this  view,  the  words  "collateral  descendants," 
so  frequently  to  be  found  in  law  books,  are  mere  jargon 
without  any  meaning. 

Suppose  the  testator  here  had  used  these  words, 
"  collateral  descendants,"  could  any  one  have  doubted 
his  meaning.  He  says  "descendants,"  he  had  no  lineal 
descendants,  then  he  meant  mere  collateral  descendants. 
It  is  impossible  for  this  Court  to  limit  the  words  of  a 
testator  by  a  hypercritical  and  somewhat  pedantic  refine- 
ment to  a  narrow  and  unusual  meaning,  merely  because 

it 
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it  is  not  perhaps  quite  exact  as  familiarly  used,  and  to       1864. 

do  all  this  for  the  purpose  of  creating  an   intestacy. 

The  words  on   which  I   hesitated  on  Saturday,  viz., 

"whose  kindred  with  me  originates  from  him,"  do  not,  Stohshewbr. 

on  reflection,  offer,  to  my  mind,  any  difficulty.     He, 

Joshua  Stonehewer,  is  the  liuk  or  point  of  union  up  to 

which  both  arrived,  the  testator  directly  and  lineally,. 

and  the  Defendants  directly  up  to  Thomas  the  brother, 

and  thence  collaterally  to  Joshua. 

I  am  of  opinion  that  the  persons  who  are  descendants 
from  Thomas,  the  brother  of  Joshua  Stonehewer,  are; 
entitled. 


Note.— On  appeal  to  the  Lords  Justices,  the  decision  was  affirmed, 
Lord  Justice  Knight  Bruce  dissenting.     (28  March,  1865.) 


WATSON  t;.  PRYCE. 

Nov.  19,  21. 
rpHE  testator  devised  and  bequeathed  his  residuary  A  testator  gave 
•*■      real   and   personal  estate   unto   his   wife   Sarah  ttf^d  nts*1" 
Coster  Humphries,  his  daughter  Mary  Caroline  Johns,  four  children  in 
and  to  his  sons  Samuel  Humphries,  Henry  Humphries  portions;  but 
and  Edward  Humphries,  in  equal  proportions,  upon  the  Jjia  W|J®  was  t0 
following  stipulations,  (that  is  to  say,)  that  his  wife  poYtionate 
should   have  and   enjoy   the    interest,   dividends  and  Krt  *0lher 
profits  of  her  proportionate  part  of  his  aforesaid  estates  given  after- 
and  effects  during  her  life,  and  after  her  decease,  the  J™r  children, 
testator  gave,  devised  and  bequeathed  the  part  or  pro-  And  as  to  "the 
portion  of  his  wife  unto  and  between  his  daughter  and  tates,"  therein- 
his  sons  Samuel,  Henry  and  Edward,  their  heirs,  &c,  J^jJ8^10 

in  she  was  to 
have  it  for  life, 
with  remainder  to  her  children  :—IIeld,  that  the  "part"  of  the  daughter  included  her 
share  in  the  part  given  to  the  wife  for  life ;  and  that,  therefore,  she  was  only  entitled 
to  a  life  interest  in  it. 


1*54.        =.  tr.zsl  zrzrzun zc&.  ~Azd  is  t:-  f:r  aid  ccocerciaz the 

<"^*^'       far:  of  ik  i:':o»*a.iI  e*Ci.i£$  tn£  -srtn?  tbere£::  before 
Tin«  .  ...  __ 

*««-  Ccr^K  X:  iu.  Ljs  »  _  az.i  z^~i~  i.-g  w*s,  aiid  he  did 
t&rtij  end,  ilii  Ls  sLii  dtLgler  ir>:c  d  bate"  the 
i&rjzjt  ii€  b*r  separate  o«e  £r  bsr  11-*,  *=kJ  after  her 
decease,  b*  g*T«  fc  L-sr  saii  ~rp;r2L-a  cc  Lis  said  estates 
ai>d  e£tcts**  iztj*  hzi  cl  "j-rta  Lriz-z  at  ha  decease. 


Tbe  testator's  wii^w  cite  :a  15*54,  azd  a  question  had 
arisen,  w  LetLer  ibe  &~e-f>-rLL  zart  of  the  share  in  which 
the  m'.d^w  tosk  a  I>e  keenest  bfcaae,  oo  her  death, 
scb/ect  to  the  clrectS^a  as  to  the  separate  use  of  his 
daughter  for  her  life  ar.d  u  tie  gift  over  in  faror  of  her 
children  on  her  decease,  or  whether  she  took  it  abso- 
lute! j. 

Mr.  Stbtym  and  Mr.  Hl:p*s  for  the  daughter,  the 
Petitioner,  argued  that  the  word  "  share"  would  not 
include  the  portion  which  accrued  to  the  daughter  oo 
the  death  of  the  widow. 

Mr.  BaggaUay,  Mr.  Dr&ee  and  Mr.  Wiehens  for  the 

Respondents.     Douglas  t.  Andrews  (a);  Doe  d.  CUJt 
t.  Birkhtad{b). 


The  Mastes  of  the  Rolls. 

Koe.  21.  The  question  in  this  case  turns  on  the  construction  of 

the  will  of  the  testator,  and  is  whether  the  accrued  share 
of  the  Petitioner  Mrs.  Johns  is  subject  to  the  settlement 
directed  by  the  testator's  wilL 

This  case  has  been  argued  as  if  it  were  one  of  an 

accrued 

(•)  14  Bmw.  347.  (*)  4  Enk.  1 10. 
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accrued  share,  in  the  ordinary  sense  of  that  term ;  that 
is,  as  if  it  resembled  a  case  where  a  residue  was  divided 
equally  between  five  children,  with  a  direction  as  each 
died  his  share  should  be  divided  amongst  the  others. 
In  which  case,  as  I  held  in  Goodwin  v.  Finlayson  (a), 
the  accrued  share  would  not  go  to  the  others. 

But  this  is  not  that  case ;  in  truth  it  is  not  properly 
an  accrued  share  at  all.  The  question  is  in  reality  what 
is  the  proper  construction  to  be  put  on  the  words,  "  and 
as  to,  for  and  concerning  the  part  of  my  aforesaid 
estates  and  effects  hereinbefore  given,  devised  and  be- 
queathed to  my  daughter  Mary  Caroline  Johns"  &c. 
The  question  is,  whether  the  word  "  part "  in  the  sin- 
gular is  confined  to  the  one-fifth  given  to  her  imme- 
diately, or  whether  it  includes  the  one-fourth  of  the  one- 
fifth,  subject  to  the  life  interest  therein,  given  to  the 
widow. 

I  am  of  opinion  that  these  words  include  the  whole 
interest  already  given  to  the  daughter,  that  is,  the  one- 
fifth  in  possession,  and  the  reversion  in  one-fourth  of 
one-fifth,  and  that  the  direction  of  the  testator  is,  that 
the  whole  of  this  should  be  settled.  This,  I  think,  is 
confirmed  by  what  follows,  where  he  speaks  of  "her 
said  proportion."  What  is  her  proportion  of  his  estate  ? 
The  whole  which  she  took.  It  is  obvious  that  the  words 
of  the  testator  apply  to  the  whole  share  of  the  daughter, 
namely,  to  her  one-fifth  and  to  that  additional  portion 
which  would,  after  the  widow's  death,  come  to  her. 
I  will  make  an  order  accordingly. 

(a)  25  Beav  65. 
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Nov.  22. 
The  testator, 
by  hia  mar- 
riage settle- 
ment, cove- 
nanted to 
secure  his  wife 
a  life  annuity 
of  100/.  a  vear 
if  she  survived 
him.     By  his 
will,  he  gave 
her  a  life 
annuity  of 
100/.  a  year. 
The  Court 
held  that  this 
vas  in  addi- 
tion, and  not  in 
satisfaction,  on 
three  grounds. 
First,  because 
the  testator  di- 
rected his  debts 
to  be  paid ; 
secondly,  be- 
cause he  ex- 
pressed it  to 
De  given  "  as 
an  addition  to 
her  own  pro- 
perty," and, 
thirdly,  be- 
cause he  gave 
it "  in  full 
satisfaction  of 
her  dower,  free- 
bench  and 
thirds  upon 
his  property." 


GLOVER  v.  HARTCUP. 

TTPON  the  marriage  of  Mr.  George  Glover  with 
^  Charlotte  Affleck  in  1864,  the  lady's  property 
was  settled,  and  Mr.  Glover  entered  into  a  covenant 
with  the  trustees  "  that  in  case  the  marriage  should  be 
solemnized  and  Charlotte  Affleck  should  survive  George 
Glover,  the  heirs,  executors  and  administrators  of 
George  Glover  would,  within  six  calendar  months  next 
after  his  decease,  pay  to  the  trustees  "  such  sum  of 
money  as  should  be  sufficient  for  the  purchase,  in  such 
one  of  the  insurance  offices  in  London  or  Westminster  as 
the  trustees  or  trustee  should  think  fit,  of  a  clear  annuity 
or  yearly  sum  of  100/.  for  the  life  of  Charlotte  Affleck, 
payable  by  half-yearly  payments,  which  the  trustees 
were  to  pay  to  Charlotte  Affleck.  And  George  Glover 
did  thereby  charge  all  the  real  or  personal  estate  of  or 
to  which  he  might  die  seised,  possessed  or  entitled 
with  the  payment  of  such  sum  of  money  as  should  be 
requisite  for  the  purchase  of  the  annuity. 

By  his  will,  Mr.  Glover  gave  all  his  real  and  personal 
estate  to  trustees  in  trust  to  convert,  and  his  will  pro- 
ceeded as  follows : — 

"  And  I  direct  that  my  trustees  or  trustee  shall  stand 
possessed  of  the  moneys  to  arise  from  the  sale,  con- 
version and  getting  in  of  my  real  and  personal  estate, 
upon  trust,  in  the  first  place,  to  satisfy  all  my  just  debts, 
funeral  and  testamentary  expenses,  and  the  charges  of 
executing  the  trusts  hereby  reposed  in  them,  and,  in 
the  next  place,  to  lay  out  and  invest,  in  or  upon  govern- 
ment, real  or  such  other  securities  as  they  may  deem 

fitting, 
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fitting,  a  sum  sufficient  to  produce  an  annual  income  of 
100/.,  and  to  stand  possessed  thereof,  upon  trust  to  pay 
to  my  said  wife,  as  an  addition  to  her  own  property,  the 
sum  of  100/.  during  the  term  of  her  natural  life*  And 
1  declare  that  the  provision  hereby  made  for  my  wife  is 
in  full  satisfaction  of  all  her  dower,  freebench  and  thirds 
(if  any)  upon  my  property."  He  gave  the  residue  to 
bis  children. 

The  testator  died  in  1862. 

This  suit  was  instituted  by  his  widow,  asking,  amongst 
other  things,  a  declaration  that  she  was  entitled  to  the 
annuity  of  100/.  given  to  her  by  the  will,  in  addition  to 
the  annuity  of  the  same  amount  secured  to  her  by  the 
settlement. 

Mr.  Selwyn  and  Mr.  Kehewich*  for  the  Plaintiff, 
cited  Cole  v.  Willard  (a) ;  H ass  el  I  v.  Hawkins  (jb) ; 
Coventry  v.  Chichester  (c) ;  Hales  v.  Darell(d);  and 
see  Jefferies  v.  Michell(e);  Pinchin  v.  Simms(f); 
Charlton  ▼.  West  (g) ;  Edmunds  r.  Low  (A). 

Mr.  Baggallay  and  Mr.  H.  Sargant  for  the  De- 
fendants, the  trustees. 

The  Master  of  the  Rolls. 

I  am  of  opinion  that  the  Plaintiff  is  entitled  to  both. 
There  are  three  circumstances  which  appear  to  me  con- 
clusive. First,  there  is  contained  in  the  will  a  trust  for 
payment  of  debts,  and  this  covenant  to  buy  an  annuity 
contained  in  the  marriage  settlement  was  a  debt ;  next, 

the 

(a)  25  Bcav.  568.  (e)  20  Beat.  15. 

{b)  4  Drew.  468.  (/)  30  Beav.  119. 

(f)  33  L.  J.  (CA.)  361,  6*6.  (g)  16.  124. 

(rf)  3  Beav.  324.  (h)  3  Kay  $  J.  318. 
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the  second  annuity  is  given  "  as  an  addition  to  her 
own  property/'  which  includes  the  money  which  became 
due  to  her  on  the  death  of  her  husband,  when  his  estate 
owed  her  a  sum  sufficient  to  buy  her  an  annuity  of  100/. 
a  year.  Besides  this,  the  testator  says,  that  the  pro- 
vision by  his  will  is  to  be  "  in  full  satisfaction  of  all  her 
dower,  freebench  and  thirds  (if  any)  upon  his  property ." 
That  is,  in  satisfaction  of  nothing  else  but  her  dower, 
freebench  and  thirds,  and  her  rights  under  the  covenant 
in  the  marriage  settlement  is  not  one  of  these. 

I  am  of  opinion  that  she  is  entitled  to  both  annuities. 


Dec.  21. 
A  Defendant, 
in  custody  for 
want  of 
answer,  filed  a 
written  answer, 
and  was  dis- 
charged ;  but 
he  neglected 
to  file  a  printed 
answer.    The 
Court  refused 
to  direct  the 
Record  and 
Writ  Clerk  to 
issue  his  cer- 
tificate, to 
enable  the 
Plaintiff  to  set 
down  the  cause 
for  hearing. 


BLOXAM  v.  CHICHESTER. 

/*\NE  of  the  Defendants,  being  in  custody  for  want 
^-^  of  answer,  filed  a  written  answer  and  was  dis- 
charged ;  but  he  neglected  to  file  a  printed  answer,  as 
required  by  the  3rd  General  Order  of  the  6th  of  March, 
1860.  That  order  provides,  that  "  if  such  printed  copy 
shall  not  be  left  with  the  Clerk  of  Records  and  Writs, 
the  Defendant  shall  be  subject  to  the  same  liabilities  as 
if  no  answer  had  been  filed." 

Under  these  circumstances,  the  Record  and  Writ 
Clerk  refused  to  grant  the  Plaintiff  a  certificate  that 
the  cause  was  in  a  fit  state  to  enable  him  to  serve 
notice  of  motion  for  a  decree,  and  to  set  down  the 
cause. 


Mr.  Baling  ton  y  for  the  Plaintiff,  now  asked  that  the 
Record  and  Writ  Clerk  might  issue  his  certificate,  in 
order  that  the  cause  might  be  heard.     He  pointed  out 

that 
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that  the  Plaintiff  was  in  no  default,  as  he  could  not 

make  the  Defendant  comply  with  the  exigency  of  the 

order ;  and  he  suggested  that  the  Defendant's  solicitor  „. 

might  be  ordered  to  file  a  printed  answer.  Chichester 


The  Master  of  the  Rolls. 

I  do  not  think  that  I  can  give  this  direction,  for  the 
order  points  out  what  the  Defendant  is  to  be  subject  to. 
He  is  to  be  "subject  to  the  same  liabilities  as  if  no 
answer  had  been  filed,"  and  he  is  therefore  in  the  same 
situation  as  if  he  had  filed  no  answer  at  all.  If  I  were 
to  accede  to  this  application,  the  result  would  be,  that  no 
Defendant  would  go  to  the  expense  of  filing  a  printed 
answer. 

1  could  not  make  the  solicitor  file  a  printed  answer, 
unless  I  paid  his  costs  out  of  the  suitors'  fund. 

Note. — Affirmed  by  the  Lords  Justices,  21  December,  1864. 


ANTHONY  v.  COWPER. 

Dec.  21. 
rpHE  Defendant  having  absconded  to  avoid  being  Where  an  ap- 
-^     served  with  the  bill,  the  usual  advertisement  was  j^8^^ 
inserted  in  the  London  Gazette,  requiring  him  to  appear  for  a  Defendant 
(Cons.  Ord.  X.  rule  6).    The  Defendant  did  not  appear,  ^ondjd  to 

and  the  Court  thereupon  ordered  an  appearance  to  be  avoid  service, 

in      i*  a*  i        i      TM  •     ./*•  •  i   •     the  bill  may  be 

entered  for  him.     Afterwards,  the  Plaintiff  inserted  in  taken  pro  con- 

the  London  Gazette  the  usual  notice  to  take  the  biIl.{?waP[D,t 

him,  without 

pro  confesso  (XXIInd  Cons.  Ord.,  Art.  2,  4).  delivering  to 

him  the  inter- 
rogatories 
When  the  time  had  expired,  the  order  for  taking  the  which  have 

bill  pro  confesso  was  accordingly  made,  but  the  Regis- 
trar 


78 


CASES  IN  CHANCERY. 


1864. 


trar  hesitated  in  passing  the  order,  on  the  ground,  that 
though  the  Plaintiff  had  filed  interrogatories  for  the 
examination  of  the  Defendant,  yet  he  had  not  served 
them.  He  considered  that  (XXIInd  Cons.  Ord.,  Art.  2) 
it  could  not  be  said  that  the  Defendant  had  "  not 
put  in  his  answer  in  due  time  after  his  appearance,"  for 
(XXXVIIth  Cons.  Ord.,  Art.  4)  a  Defendant  is  only 
bound  to  put  in  his  answer  "  within  twenty-eight  days 
from  the  delivery  to  him,  or  his  solicitor,  of  a  copy  of 
the  interrogatories  which  he  is  required  to  answer/' 
That  here,  no  such  delivery  had  taken  place,  and  that, 
therefore,  the  Defendant  was  not  in  default  for  want 
of  answer.  That  in  an  anonymous  case  (a)  the  Vice- 
Chancellor  Wood,  to  meet  the  difficulty,  had  ordered 
that  notice  should  be  advertized  in  the  Gazette,  that 
unless  the  Defendant  answered  the  interrogatories,  the 
bill  would  be  taken  pro  confesso  against  him. 


Mr.  Speed,  for  the  Plaintiff,  now  asked  that  the 
Registrar  might  pass  the  order,  observing  that  this 
Court  had  made  a  similar  order  in  Buttler  v. 
Mathews  (J),  which  had  been  followed  by  Vice- 
Chancellor  Stuart  in  Wilkins  v.  Hogg  (c). 


The  Master  of  the  Rolls  said  he  did  not  see  the 
necessity  of  delivering  the  interrogatories  for  the  pur- 
pose of  taking  the  bill  pro  confesso,  that  he  remembered 
having  considered  the  point  in  Buttler  v.  Mathews,  and 
that  he  still  thought  that  the  conclusion  to  which  he 
had  then  come  was  the  correct  one.  He  therefore 
directed  the  order  to  be  passed. 


(a)  4  Jur.  (N.  5.)  583. 
(6)  19  Beav.  549. 


(c)  30  L.  J.  (CA.)  492. 
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HOLGATE  v.  JENNINGS. 

Dec.  3,  6. 
riiHE  testator  died  in  1854,  having  by  his  will  given  Gift  of  residue 
A      his  real  and  personal  estate  to  trustees,  upon  the  i°feWlan  *after- 

following  trusts,  as  regards  the  residue : —  wards  to  divide 

amongst  such 
"And  as  to  the  rest,  residue  and  remainder  of  my  of  six  nephews 

said  estate  and  effects,  in  trust  to  pay  over  the  annual  8hould  be 

proceeds  thereof  unto  my  dear  wife  Susan  Jennings,  for  living  at  the 
»    i      •         i  r  i  i   i/»  ii»  i  time  of  her 

and  during  the  term  of  her  natural  life,  and  from  and  decease;"  but 

immediately  after  her  decease,  to  distribute  and  divide  ".  !f  anyr°T 

J  m         '  either  of  them 

the  whole  of  my  said  residuary  estate  and  effects  unto  should  be  then 

and  amongst  such  of  my  said  four  nephews  and  two  ^ue  w^jf 

nieces,  namely,  Joseph  Crew  Jennings,  Thomas  Robert  "  that  such 

Jennings,  Edwin   Jennings    Martin,  Arthur  Martin,  entitled  to  the 

Elizabeth  Holgate  and   Ellen  Jennings,  as   shall   be  Cher's  or 

living  at  the  time  of  her  decease,  in  equal  shares  and  share."    A 

proportions  as  tenants  in  common,  and  not  as  joint  "?Phew  a?? 

tenants,  but  if  any  or  either  of  them  should  then  be  died  in  the  life 

dead,  leaving  issue,  then  it  is  my  will  and  meaning  that  !!_#*/*  that 

such  issue  shall  be  entitled  to  their  fathers  or  mother's  the  child  took 
.......  no  interest  in 

share,  but  in  equal  proportions.  the  residue. 

Whether 
the  same  con- 
He  then  declared  that  the  shares  of  Elizabeth  Hoi-  ditions  are  (by 

gate  and  Ellen  Jennings  should  be  held  for  their  sepa-  j^HS,B 

rate  use  for  life,  with  remainder  to  their  husbands  and  substitutional 

,.,,  .     ,  gift  as  are  ex- 

children  successively.  £re88ed  m  re_ 

gard  to  the 
_,,  ,         ._  ,.    i    .      ***>*        «        t  .       •  original  gift, 

The  testators  widow  died  in  1864.     At  this  time,  qu^re. 

Joseph,  Thomas  and  Edwin  were  dead.  Of  these  Edwin 
alone  had  issue,  namely,  a  daughter  Augusta,  who  sur- 
vived her  father,  but  predeceased  the  widow,  having 
died  an  infant  in  1863. 

Elizabeth 
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Elizabeth  Holgate  and  her  only  child  now  presented 
a  petition,  which  prayed  that  the  residue,  consisting  of 
about  80^000/.  Stock,  might  be  paid  in  thirds  between 
Jennings,     the  three  surviving  residuary  legatees. 

Mr.  Selwyn  and  Mr.  Shebbeare,  for  the  Petitioners, 
and  Mr.  H.  F.  Shebbeare  and  Mr.  Freeman,  for  Re- 
spondents in  the  same  interest,  argued  that  the  issue 
who  predeceased  the  widow  could  not  take,  for  the 
issue  to  take  were  such  issue  as  a  residuary  legatee 
should  leave  "  then"  namely,  at  the  death  of  the  widow. 
They  argued  that  this  construction  was  fortified  by  the 
use  of  the  word  "  divide,"  shewing  the  period  for  distri- 
bution and  the  ascertainment  of  the  class,  and  that  it 
was  improbable  that  the  testator  "  could  have  intended 
a  dead  person  to  be  substituted  for  a  dead  person;" 
Bennett  v.  Merriman(a)  ;  Macgregor  v.  Macgregor(Jb)\ 
Atkinson  v.  Bar trum(c);  Re  Corrie's  Wlll{d);  Turner 
v.  Sargent  (e). 

Mr.  BaggaUay  and  Mr.  G.  Lake  Russell.  The  cases  as 
to  substitutional  gifts  do  not  apply ;  for  this  is  the  case 
of  a  limited  and  not  an  absolute  gift  to  the  parents,  and, 
on  its  failure,  an  original  gift  to  the  issue.  To  entitle 
the  issue  to  take,  it  is  not  necessary  that  they  should 
survive  the  tenant  for  life;  no  such  condition  is  ex- 
pressed, and  it  cannot  be  implied.  The  issue  left  means 
the  issue  living  at  the  death  of  their  parent  and  not 
of  the  widow;  Lyon  v.  Coward (f);  Re  WildmarCs 
lYusts(g)\  Crause  v.  Cooper(h)\  Jarman  on  Wills(i); 
and  see  Masters  v.  Scales  (k) ;  Humfrey  v.  Humfrey  (I) ; 
RePeUs  Trust  (m). 

Mr. 

(«)  0  Bcav.  360.  O)  1  John.  Sf  H.  299. 

(b)  2  Coli.  192  (A)  76.207. 

(f)  28  Beav.  219.  f  i)  FtU.  2,  p.  172  (3rd  edit.) 

((/)  32  Beav.  426.  fk)  13  Beav.  60. 

(e)  17  Hruv.  515.  (/)  2  Drew.  $  S.  49. 

(./  )  15  Sim.  287.  (m)  3  Dt  G.,  F.  $  J.  291. 
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Mr.  Selwyn  in  reply.  1864. 


The  Master  of  the  Rolls. 


UOLOATE 
V. 

Jennings. 


The  question  is  the  construction  of  the  residuary  Dec  6. 
clause  in  the  testator's  will.  The  only  survivors  of  the 
nephews  and  nieces  are  Arthur  Martin,  Elisabeth 
Holgate  and  Ellen  Jennings.  Edwin  Jennings  Martin 
died,  leaving  a  daughter,  Augusta,  who  also  died  before 
the  tenant  for  life,  and  therefore  before  the  fund  became 
divisible.  The  question  is,  does  she,  under  the  words 
of  this  will,  take  anything,  and  ought  one-fourth  to  be 
paid  to  her  legal  personal  representative,  or  is  the  re- 
sidue divisible  in  three-thirds  amongst  the  survivors. 
I  think  it  unnecessary  to  go  into  all  the  cases  on  the 
point,  they  are  very  numerous  and  scarcely  reconcilable. 
It  is  very  desirable  that  this  point  should  be  settled  by 
some  authoritative  decision,  and  as  this  fund  is  so  large, 
it  is  very  probable  that  this  case  may  afford  the  oppor- 
tunity of  obtaining  the  decision  of  the  House  of  Lords. 

I  think  it  unnecessary  to  say  more  than  this: — I 
adopt  and  repeat  the  observation  I  made  in  Re  Corries 
Will  (a),  which  expressed  my  view  on  the  subject,  and 
I  think  that  this  is  a  stronger  case  to  uphold  the  same 
construction,  because  the  words  "  then  be  dead  leaving 
issue"  cannot  grammatically  be  said  to  be  true  if  there 
he  no  issue  then  alive.  It  ought,  to  make  it  grammatical 
and  to  favour  the  case  of  the  representative  of  Augusta 
Martin,  to  have  been  expressed  thus : — u  should  then 
be  dead  having  left  no  issue ;"  and  although  this  may 
seem  a  thin  distinction,  I  think  that  "  leaving  no  issue" 
and  "  havingjeft  no  issue  "  are  not  equivalent  expres- 
sions. 

(a)  32  Bcav.  426. 
▼OL.  XXXI V — I.  O 
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1864.  sions.  The  words  "  without  leaving  issue "  have  always 
been  considered  ambiguous.  In  Forth  v.  Chapman  (a) 
they  were  construed  to  mean  an  indefinite  failure  of 
Jennings.  i8Sue  as  to  real  estate,  and  issue  living  at  the  death  of 
the  tenant  for  life  as  to  personal  estate.  At  this  time, 
strictly  speaking,  Edwin  Martin  is  dead  without  leaving 
issue,  or  leaving  no  issue ;  it  was  not  so  so  long  as 
Augusta  his  daughter  lived,  but  became  so  as  soon  as 
she  died. 

I  am  of  opinion  that  this  is  not  a  case  in  which  the 
daughter  of  Edwin  can  take  any  share;  and  that  the 
testator  did  not  intend  to  substitute  one  dead  person  for 
another  dead  person.  The  three  residuary  legatees  who 
survived  the  tenant  for  life  are  therefore  entitled  to  the 
fund  in  equal  thirds. 

(a)  1  Peere  William,  663,  and  tee  2  J  arm  an  (2nd  ed.)  424. 


Re  THE  EAST  BOTALLACK  CONSOLIDATED 

MINING  COMPANY.    (LIMITED.) 
Dec.  5,  6. 
A  company,     7T1HIS  company  was  duly   registered  in  the  Joint 
wOTkilfgmiileli  Stock  Companies  Registry  Offices  for  the  Stan- 

in  Cornwall,     naries  of  Cornwall  in  England  in  November,  1863. 
was  registered 
in  the  Stan- 
naries Court,         The  objects  for  which  the  company  was  established, 

registered  as  stated  in  the  memorandum  of  association,  were,  to 

office  in  Lon-  pUrchase  the  lease  of  a  mineral  piece  of  ground  in  Corn- 

commenced  wall,  called  the  East  Botallach  Consolidated  Mine,  and 

neveTpos-11  anv  °*her  adjoining  mine,  and  to  work  the  same.    The 

sessed  or  registered  office  was  in  London. 

worked  any  _^ 

mine:— Held,  The 

under  the 

25  &  26  Vkt.  c.  89,  s.  81,  that  it  was  a  company  "  engaged"  in  working  a  mine  in  the 

Stannaries,  and  that  the  Stannaries  Court,  and  not  the  Court  of  Chancery,  was  the 

proper  jurisdiction  for  winding  it  up. 
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The  company,  however,  never  became  possessed  of  1864. 
or  worked  any  mine  whatever.  The  project  proved  S^T^/ 
abortive,  and  the    company    had    never    commenced     The  East 

business.  Botalla« 

Consoli- 
dated Miming 

The  Petitioner,  a  printer,  who  was  a  judgment  credi-    (limited*) 

tor  of  the  company,  presented  his  petition  to  this  Court, 

praying  for  an  order  to  wind-up  the  company.    The 

question  was,  whether,  under  "The  Companies  Act, 

1862  "(26  &  26  Viet.  c.  89),  the  jurisdiction  to  make 

the  order  was  in  Chancery  or  in  the  Stannaries  Court 

By  the  79th  section,  a  company,  under  the  circum- 
stances therein  stated,  "may  be  wound  up  by  the  Court" 
as  hereinafter  defined.  The  81st  section  provides  that 
the  meaning  of  the  word  "  Court"  shall,  "  in  the  case  of 
a  company  engaged  in  working  any  mine  within  and 
subject  to  the  jurisdiction  of  the  Stannaries,"  mean  the 
Court  of  the  Vice-warden  of  the  Stannaries.  And  in 
the  case  of  a  company  registered  in  England  that  is  not 
engaged  in  working  any  such  mine  as  aforesaid,  the  High 
Court  of  Chancery. 

Mr.  Brooksbank,  in  support  of  the  petition,  argued, 
that  as  this  company  had  never  been  "engaged"  in 
working  a  mine  in  Cornwall,  the  jurisdiction  was  in 
this  Court.  That,  in  this  case,  the  office  of  the  company 
was  in  London  and  the  projectors  and  creditors  resident 
there,  and  that  London  was  the  more  convenient  locality 
to  wind  up  the  company. 

Mr.  Jessel  for  the  company.  This  company  has  been 
registered  in  the  Court  of  the  Stannaries,  and  that  Court 
alone  has  jurisdiction  to  make  the  order.  The  word 
"  engaged"  cannot  mean  that  the  company  should  be 

actually 
o2 
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1864.  actually  mining  at  the  date  of  the  petition,  for  otherwise 

V-PJjT^  the  jurisdiction  would  be  changed  if  a  mining  company 

The  East  registered  in  Cornwall  ceased  to  work  the  mine.    The 

BcJh»olAi-K  174th  8ection  directs  that  a  company  "  formed  for  work- 

dated  Mining  ing  mines'9  within  the  jurisdiction  of  the  Stannaries  shall 

(UmiVedO  **  regi8tered  there.    That  fixes  the  jurisdiction. 

Mr.  Brooiksbank  in  reply.  It  is  impossible  to  con- 
strue the  words  "a  company  engaged  in  working"  as  a 
company  which  has  had  no  connection  with  Cornwall, 
but  has  merely  issued  a  prospectus. 


The  Master  of  the  Rolls. 

Dec.  6.  I  am  of  opinion  that  the  Stannaries  Court  is  the 

proper  Court  for  making  a  winding-up  order  in  this 
case.  It  was  argued  that  this  was  not  to  be  treated  as 
a  company  "  engaged"  in  working  minerals  in  the  dis- 
trict of  Cornwall,  because  it  never  proceeded  to  work 
any  mine  and  broke  up  without  proceeding  in  the  under- 
taking. But,  in  truth,  if  this  be  a  company  at  all,  it  is 
one  for  working  mines  in  Cornwall,  and  it  is  registered 
as  such. 

The  1 74th  section  of  the  25  &  26  Vict.  c.  89,  clause  3, 
shews,  that  the  fact  of  working  mines  in  Cornwall  at  the 
formation  of  the  company  is  not  essential  to  give  the 
Stannaries  Court  jurisdiction,  but  the  purpose  for  which 
the  company  is  established.  The  word  "  engaged"  can- 
not mean  actually  engaged  in  mining  at  that  moment,  for 
if  so  a  mining  company  in  Cornwall  which  had  discon- 
tinued mining  altogether  would  cease  to  be  within  the 
jurisdiction  of  the  Stannaries  Court.  This  company  was 
registered  in  the  Court  of  the  Stannaries,  and  the  view 

taken 
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taken  by  the  shareholders  themselves  was  that  it  was        1864. 

within  that  jurisdiction.     I  think  that  it  is  impossible       ^  '**"' 

for  this  Court  to  deal  with  this  petition,  having  no  juris-     The  East 

diction,  and  that  it  must  be  dismissed  with  costs.  Botallack 

Consoli- 
dated Mining 
Company. 
(Limited.) 


T 


BULLOCK  t;.  BULLOCK. 

Dec.  10. 
HE  testator,  by  his  will  dated  in    1862,  gave   his  A  testator, 
residuary   real   and    personal   estate  to  trustees  of  unsound WM 

upon  the  following  trusts  : —  mind,  gave  his 

estate  to  trus- 
"  Upon  trust,  out  of  the  annual  income  thereof,  to  tees,  in  trust, 

apply,  from  time  to  time,  at  their  or  his  uncontrolled  from  time  to 

discretion,  such  annual  sum  or  sums  of  money,  by  equal  time»  at  Jhejr 
n  .  -  »  uncontrolled 

quarterly  payments,  for  the  maintenance,  comfort  and  discretion, 

support  of  my  dear  wife,  during  her  life,  as,  together  with  iuchff?nuJ? 

the  interest  or  income  of  the  moneys  my  said  wife  is  maintenance, 

or  may  be  entitled  to  in  her  own  right  and  under  the  altogether1  *' 

settlement  executed  upon  our  marriage,  shall  not  exceed  with  her  own 

the  sum  of  600/.  per  annum.     And  I  request  ray  said  not  exceed 

trustees  or  trustee  for  the  time  being  of  this  my  will  to  500^  P% 

make  it  their  special  care,  that  my  said  wife  shall  have  Held,  that  the 

every  comfort  and  consideration  that  her  unhappy  state  feJred^thT 

shall  allow,  either  under  the  care  and  in  the  family  of  application 

Charles  Frederick  Hodgson,  with  whom  she  now  resides,  amount,  and* 

or  of  some  other  skilful  and  kind-hearted  medical  gen-  that  the  widow, 

tleraan,  where  she  will  have  cheerful  society  and  every  covered,  was 

attention  paid  to  her  reasonable  wishes."  entitled  to 

r  nave  her  in- 

come made  up 

The  testator  died  in  1863.  %»ft*  £? 

tator's  estate. 

At  the  date  of  the  will,  the  testator's  wife  was  of 

unsound  mind,  but  she  had  recovered  since  his  death. 

The 
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1864.  The  total  amount  of  the  widow's  income  was  about 

N-*v^/  430Z.  a-year,  and  she  contended,  that,  under  her  hus- 

Vm  band's  will,  she  was  entitled  to  have  her  income  made 

Bullock.  up  to  500J,  a-year. 


The  Defendants  contended  the  contrary,  and  that  she 
was  entitled  to  no  more  than  the  trustees  might,  in  their 
uncontrolled  discretion  from  time  to  time  and  accord- 
ing to  circumstances,  consider  requisite  or  proper  to  be 
raised  for  her  maintenance,  comfort  and  support 

This  was  a  special  case  to  determine  the  point. 

Mr.  Bullock  and  Mr.  O.  Simpson  for  Mrs.  Bullock. 
A  gift  of  something  not  exceeding  600/.  is  a  gift  of 
600/.,  and  the  discretion  is  limited  to  the  application 
only.  An  addition  of  70/.  a-year  must  therefore  be 
made  to  the  widow's  income.  It  would  not  be  safe  to 
leave  a  discretion  as  to  the  amount  to  the  trustees,  who 
have  an  interest  in  the  residue. 


Mr.  Hobhouse  and  Mr.  E.  G.  White  for  the  De- 
fendants. This  is  a  mere  discretion  which  the  Court 
cannot  control,  and  it  would  be  inconsistent  with  a  dis- 
cretion to  hold  that  the  widow  was  entitled  to  the 
maximum  amount  This  would  destroy  the  discretion. 
Green  v.  Spicer  (a) ;  Hill  v.  Potts  (6) ;  French  v.  Bar 
vidson  (c) ;  Pink  v.  Be  Thuisey  (rf) ;  Re  Sanderson's 
Trustee);  Cope  v.  Wilmot{f);  Thompson  v.  Thomp- 
son (g) ;  Rudland  v.  Crozier  (A),  were  cited. 

The 


(a)  1  Rtai.  £  Myl.  395. 

(b)  $Jur.(N.  8.)  555. 

(c)  3  Madd.  396. 
(<*)  2  Madd.  157. 
(0  3  Kay*  J.  497. 


(/)  Ambl.  704,  and  1  ColL 
396,  n. 

(g)  1  ColL  395. 

(A)  2  DeQ.f  X  143. 
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The  Master  of  the  Rolls.  ^^L, 

I  have  read  over  this  will  very  carefully,  and  it 
appears  to  me  to  be  ambiguous.  The  words  "  at  their 
or  his  uncontrolled  discretion"  may  either  refer  to  the 
amount  of  the  money  or  to  its  application  ;  but  I  think 
they  refer  to  the  application,  and  not  to  the  amount. 
If  the  testator  had  intended  that  his  wife  might  have 
nothing,  be  would  have  said  so;  but  she  is  to  have 
something,  at  all  events,  and,  even  according  to  the 
construction  put  npon  the  will  by  the  residuary  lega- 
tees themselves,  something  must  be  paid  to  her,  and  the 
trustees  cannot,  in  their  discretion,  give  her  nothing 
at  all. 

I  am  of  opinion  that  the  only  uncertainty,  as  to 
the  sum  to  be  paid,  depends  on  the  varying  income 
of  the  widow,  which  is  to  be  made  up  to  500/.  a-year. 
I  think  the  discretion  was  given  as  to  its  application, 
because  the  testator  believed,  at  the  time  he  made  his 
will,  that  his  wife  could  never  recover,  and  he  therefore 
desired  that  the  manner  in  which  it  was  to  be  applied, 
so  as  to  be  most  conducive  to  her  comfort,  should  be 
left  entirely  to  the  discretion  of  the  trustees. 

I  concur  in  the  observations  of  Vice-Chancellor  Wood 
in  regard  to  the  word  a  comfort."  It  is  impossible  to 
say  that  600/.  a-year  is  too  much  for  the  comfort  of 
a  lady  in  her  rank  and  position  of  life,  whether  she 
applied  it  herself  or  had  it  applied  for  her  by  the  other 
persons  appointed  for  that  purpose. 

That  being  my  view  of  the  case,  I  shall  answer  the 
first  question  in  the  affirmative,  and  say,  that  she  is 
entitled  to  such  a  sum  out  of  the  estate  of  the  husband 
as  will  make  her  income  amount  to  5002.  a-year. 
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1864. 


Nov.  5. 
Dec.  2. 

A  domiciled 
Scotchman 
went  to  India 
where  he  was 
engaged  in 
mercantile 
pursuits  for 
nine  years : — 


JOPP  v.  WOOD.    (No.  3.) 


HHHE  case  now  came  before  the  Court  upon  the  pe- 
tition of  re-hearing  («).  The  question  was  as  to 
the  domicil  of  two  children,  Eleanor  Smith  and  Mungo 
Smith,  who  died  infants  in  India.  Their  domicil  de- 
pended on  that  of  their  father  John  Smith,  a  domiciled 
Held,  that  this  Scotchman  by  origin,  who  went  to  India  in  1805,  and 

oTcu^n"n     died  there  in  ,860'  having  been  engaged  in  mercantile 
India  did  not,    pursuits  for  the  whole  of  that  period,  except  during  a 
visit  to  Scotland  in  1819.     The  facts  are  more  fully  de- 
tailed in  the  judgment  of  the  Court. 


in  the  absence 
of  any  ex- 
pression of 
intention, 
change  his 
domicil. 


Mr.  Hothouse  and  Mr.  H.  M.  Jackson  in  support  of 
n.icUrf^oi"-  the  P^io"- 


Mr.  Sclwyn,  Serjeant  Atkinson  and  Mr.  B.  L.  Chap- 
ter the  principal  Respondents,  and   Mr.  Hanson 
for  the  Crown. 


man. 


The  cases   of  Aikman  v.  Aihman(b);    Allardicev. 

Dunned);  Attorney- 
General 


man,  went  to 
India  in  1805, 
where  he  fol- 
lowed mer- 
cantile pur- 
suits for  nine 
consecutive 
years.    In 

ried  there,  and   Onslow  (c);  Attorney- General  v, 
he  returned  to 
Scotland  in 

1819,  with  his        (a)  33  Beav  372.  (c)  10  Jur.  (N.  S.\  352. 
wife,  and  re-          (6)  3  Macq.  854.  (d)  6  M.  $  W.  51 1. 
mained  there 

a  year.  While  there,  he  described  himself  in  his  will,  and  in  a  bond,  as  "  of  Calcutta, 
presently  residing  at  Ayre"  he  obtained  a  plan  for  the  improvement  of  his  old  family 
mansion,  and  was  enrolled  a  freeholder  of  Ayrthirt.     He  returned  to  Calcutta  in 

1820,  and  remained  there  until  his  death  in  1830.  During  the  nine  first  years  of  his 
residence  in  India,  be  expressed  no  intention  as  to  his  domicil ;  but,  during  the  last 
sixteen,  he  expressed  his  intention  of  returning  to  Scotland,  but  which  he  never  accom- 
plished, except  by  his  visit  in  1819: — Held,  that  the  domicil  of  J.  &,  at  bis  death, 
was  Scotch,  and  that  the  domicil  of  his  children,  who  were  born  in  India,  and  died 
infants  there,  was  that  of  their  father. 

The  rule  of  law,  that  an  engagement  in  India  in  the  military  service  of  the  East 
India  Company,  or  as  a  covenanted  servant  to  that  Company,  changes  the  domicil  into 
Anglo- Indian,  does  not  extend  to  a  person  who  becomes  the  servant  in  a  private 
establishment  abroad,  or  who  goes  abroad  for  the  purpose  of  acquiring  a  fortune,  with 
the  intention  of  returning,  at  some  undefined  period,  when  his  object  has  been  attained. 
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General  v.  Kent  (a) ;  Attorney-  General  v.  Fitzgerald  (b) ;  1864. 
Bruce  v.  Bruce  (c) ;  Cocherell  v.  Cocherell  (d) ;  Drevon 
v.  Drevon  (e) ;  Forbes  v.  Forbes  (/) ;  Lord  v.  Colvin(g)'; 
Maxwell  v.  2tPClure(h);  Moor  house  v.  Lord(i); 
Munroe  v.  Douglas  (k);  Raffenell,  In  re  the  Goods 
of  {I);  Whicker  v.  Hume(m),  were  cited. 


Tfte  Master  o/*  lAt  Rolls. 

Upon  the  best  consideration  that  I  have  been  able  to  Dec  2. 
give  this  case,  I  am  of  opinion  that  the  domicil  of  the 
infant  children  was  Scotch.  Their  domicil  depends  en 
the  domicil  of  their  father,  and  the  question  is,  whether 
at  the  death  of  John  Smith,  their  father,  his  domicil  was 
Indian  or  Scottish. 

John  Smith  was  born  in  Scotland  in  1786,  and  down 
to  1805,  his  domicil  was  that  of  his  origin,  and  there- 
fore Scottish.  In  1805,  he  went  to  India,  and  was 
engaged  as  a  clerk  in  the  banking  firm  of  Ferguson 
$•  Co.  at  Calcutta.  In  1807,  he  became  an  indigo 
planter.  In  1814,  he  returned  to  the  bank,  and  became 
a  partner  in  the  bank  of  Ferguson  $  Co.  In  January, 
1816,  he  married,  in  Calcutta,  Eleanor  Gale  his  wife. 
On  the  6th  of  November,  1817,  Eleanor,  one  of  his 
children,  was  born,  and  she  died  on  the  13th  of  July, 
1818. 

The  present  question  I  have  to  consider  is,  whether  at 
this   time,  viz.,  the  birth  of  the  child  in  1817,  John 

Smith 

(a)  1  Hurl  4-  C.  12.  (g)  4  Drew.  366. 

(b)  3  Drew.  610.  (A)  6  Jur.  (2V.  S.)  407. 

(c)  2  Botanquet  Sf  P.  229,  n.  (»)  10  H.  of  L.  Cat.  272. 
and  6  Bro.  P.  C.  566.  (*)  5  Model.  379. 

(d)  2  Jur.  (N.  S.)  727.  (/)  3  Swab.  4  IV.  49. 

(e)  10  Jur.  (N.  S.)  717.  (m)  13  Beav.  366. 
(J)  Kay,  341. 
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1864.  Smith  had  acquired  an  Indian  domicil,  and  had  lost  his 
domicil  of  origin.  With  respect  to  his  intention  of  re- 
maining permanently  or  temporarily  in  India,  there  is 
no  evidence  whatever  prior  to  the  year  1814.  In  July, 
1819,  he  visited  Scotland  with  his  wife,  and  while  there, 
in  October,  1819,  he  executed  a  bond,  in  which  he 
described  himself  as  "  of  Calcutta,  presently  residing 
in  Ayr."  In  December,  1819,  he  made  a  testamentary 
disposition  of  his  property,  in  which  he  described  him- 
self in  like  manner,  as  "  of  Calcutta,  presently  residing 
in  Ayr."  He  says  in  this  instrument,  "  In  case  I  happen 
to  die  abroad,  I  direct  my  trustees  to  pay  the  expenses 
of  my  dear  wife  to  this  country/'  In  1819,  also,  he 
obtained  plans  for  the  improvement  of  his  house  at 
Drongan  in  Ayrshire,  which  was  the  old  family  mansion. 
In  1820  he  was  enrolled  a  freeholder  of  Ayrshire. 

In  October,  1820,  he  returned  to  Calcutta;  and  oo 
the  23rd  of  August,  1823,  Mungo  Smith  the  second 
infant  child  was  born,  and  he  died  on  the  3rd  of  August, 
1824. 

If  the  domicil  of  John  Smith  was  Indian,  when 
Eleanor  was  born  and  died,  I  am  quite  clear  that  he 
had  not  changed  it  in  1823  and  1824,  when  Mungo 
Smith  was  born  and  died. 

In  1825,  his  wife  set  out  on  her  return  to  England, 
she  died  on  her  voyage,  in  May  of  that  year,  near  the 
Mauritius;  and  in  the  same  year  he  erected  a  monu- 
ment to  his  wife  in  Calcutta.  A  year  before  his  death 
he  sent  wine  to  Drongan  for  his  own  consumption. 

On  the  3rd  of  December,  1830,  John  Smith  himself 
died  at  Calcutta. 

This 
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This  is  a  short  outline  of  the  facts  of  the  case,  so  far        1864. 
as  related  to  his  movements  and  his  overt  acts. 


It  is  quite  settled,  that  two  things  are  necessary  to 
constitute  a  change  of  doraicil ;  first,  the  factum  of  the 
change  of  residence;  and  next,  the  animus  manendi. 
In  other  words,  in  order  to  effect  a  change  of  domicil, 
the  person  must  have  settled  in  a  residence  out  of  his 
former  domicil,  whether  it  be  the  domicil  of  origin  or 
an  acquired  domicil ;  and  he  must  also  have  the  inten- 
tion of  making  that  residence  his  permanent  home. 

If  John  Smith  hid  ever  acquired  an  Indian  domicil, 
it  is  clear  that  he  never  lost  it,  for  the  factum  of  a  sub- 
sequent change  of  residence  never  existed.  The  real 
question,  therefore,  before  me  is,  whether  John  Smith 
erer  acquired  an  Indian  domicil.  This  is  certain  :  that 
in  1806  he  went  to  reside  in  India,  and  that  he  con- 
tinued to  reside  there  till  his  death  in  1830,  with  the 
exception  of  about  a  year  that  he  spent  in  Scotland. 
There  was,  therefore,  the  factum  of  an  Indian  residence. 
If,  therefore,  the  father  of  the  infant  had  the  intention 
of  making  India  his  home,  he  acquired  an  Indian 
domicil. 

On  this  point  a  good  deal  of  evidence  is  put  in,  con- 
sisting of  letters  of  his,  on  which  many  comments  have 
been  made,  and  also  on  the  inferences  to  be  drawn 
from  the  facts  I  have  already  stated.  The  evidence 
amounts  to  this:  that  up  to  1814  there  is  no  expres- 
sion of  intention  of  John  Smith  either  way,  and  that 
after  1814  there  is  a  strongly  expressed  intention  on 
his  part  of  returning  to  Scotland.  To  state  it  other- 
wise:—For  the  first  nine  years  of  his  residence  in  India 
there  is  nothing,  except  the  facts  I  have  stated,  to  dis- 
close his  intentions,  and  they  amount  to  nothing.     For 

the 
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1864.  the  last  sixteen  years  of  his  residence  in  India,  his 
intention  of  returning  to  Scotland,  in  my  opinion,  is 
clearly  expressed. 

I  am  of  opinion,  that  the  facts  I  have  stated  and  the 
acts  done  by  him  during  the  first  nine  years  of  bis 
residence  in  India,  do  not  shew  an  intention  to  remain 
there  permanently,  and  that  the  fair  and  reasonable 
inference  from  the  letters  written  by  him  during  the 
last  sixteen  years  of  his  residence  in  India  is,  that  his 
intentions,  during  the  first  nine  years  of  his  residence 
there,  were  the  same  as  those  which  he  entertained 
during  the  last  sixteen  years  of  his  life.  Unless,  there- 
fore, there  is  an  irresistible  inference  to  be  drawn  from 
the  fact  of  his  residence  in  India,  coupled  with  his 
occupation  there,  which  gave  him  an  Indian  domicil, 
I  am  of  opinion  he  never  lost  his  domcil  of  origin,  but 
that  he  remained  a  domiciled  Scotchman  during  the 
whole  time  of  bis  residence  in  India. 

Although  the  Vice-Chancellor  Sir  R.  T.  Kindersley, 
in  the  case  of  Allardice  v.  Onslow  (a),  states,  that  he  held, 
and  that  the  House  of  Lords  also  held,  that  Dr.  Cochrane, 
in  the  case  of  Lord  v.  Colvin,  had  acquired  an  Indian 
domicil,  although  his  correspondence  shewed  an  inten- 
tion, during  the  whole  of  that  period,  to  return  to  Scot- 
land, I  do  not  find,  on  reading  carefully  the  judgment 
given  by  the  Vice-Chancel  lor,  that  that  question  was, 
in  fact,  raised  or  determined  before  him,  or  that  it  was 
argued  before  or  determined  by  the  House  of  Lords. 
It  seems  to  me  to  have  been  decided,  in  that  case,  that 
assuming  that  Dr.  Cochrane' s  domicil  was  Indian,  he 
had  regained  his  Scotch  domicil  by  his  return  to  Scot- 
land and   his  residence  at  Clippensen,  Renfrewshire; 

and 
(<i)  10  Jur.  352. 
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and  that  though  he  left  it  afterwards,  and  went  to  reside        1864. 
in  Switzerland  and  in  France,  where  lie  ultimately  died, 
he  had  not  lost  his  re-acquired  Scotch  domicil. 

In  the  case  of  Bruce  v.  Bruce  {a),  it  was  determined, 
that  a  residence  in  India,  for  the  purpose  of  following  a 
profession  there,  in  the  service  of  the  East  India 
Company,  created  a  new  domicil;  and  in  Munroe  v. 
Douglas  (6),  Sir  John  Leach  considered  this  point  to  be 
settled  by  that  case,  and  observed,  that  "  it  was  not  to 
be  disputed,  therefore,  that  Dr.  Munroe  had  acquired  a 
domicil  in  India,"  although  he  repeatedly  expressed  his 
intention  of  returning  to  spend  his  latter  days  in  Scot- 
land^). 

This  point  and  the  reason  for  it  is  put  very  clearly  by 
Sir  W.  Page  Wood  in  Forbes  v.  Forbes  (d).  He  says  («), 
"  I  apprehend  that  the  question  does  not  turn  upon  the 
simple  fact  of  the  party  being  under  an  obligation  by 
his  commission  to  serve  in  India;  but  when  an  officer 
accepts  a  commission  or  employment,  the  duties  of 
which  necessarily  require  residence  in  India,  and  there 
is  do  stipulated  period  of  service,  and  he  proceeds  to 
India  accordingly,  the  law,  from  such  circumstances, 
presumes  an  intention  consistent  with  bis  duty,  and 
holds  his  residence  to  be  animo  et  facto  in  India." 

And  he  subsequently  adds,  "And  I  think  it  concluded 
by  authority,  in  which  conclusion  my  reason  entirely 
acquiesces,  that  a  service  in  India,  under  a  commission 
in  the  Indian  army,  of  a  person  having  no  other  resi- 
dence creates  an  Indian  domicil." 

I  have 

(a)  6  Bro   P.  C.  566,  and  2  (c)  Page  380. 
Bos.  Sr  Pull.  229,  it.                              (</)  1  Kay,  341. 

(b)  5  Mad.  379.  (e)  Page  356. 


94  CASES  IN  CHANCERY. 

1864.  I  have  not  found  any  case  in  which  this  doctrine  has 

been  extended  to  a  person  who  becomes  the  servant  in 
a  private  establishment  abroad,  or  who  goes  abroad  for 
the  purpose  of  acquiring  a  fortune,  with  the  intention  of 
returning  at  some  defined  period,  when  his  object  has 
been  attained.  If  it  were  so,  any  merchant  who  goes 
to  and  settles  in  any  foreign  country,  in  order  to  corre- 
spond with  a  London  and  Liverpool  house  and  to  do 
this  until  he  has  acquired  a  sufficient  fortune  to  enable 
him  to  live  comfortably  at  home,  would  gain  a  domicil 
there,  notwithstanding  the  repeated  expression  of  his 
intention  not  to  remain  there,  but  to  return  as  soon  as 
he  could. 

Assuming  the  fact  to  be,  that  one  essential  ingredient 
in  a  change  of  domicil  (to  use  the  expression  of  Lord 
Cranworth)  is  "  exuere  patriam,"  or,  in  other  words, 
the  "  intention  of  making  it  the  home  of  the  party  (a)/' 
(to  use  the  expression  of  Mr.  Justice  Story,)  it  is  a  strong 
thing  that  the  law  should  draw  an  irresistible  inference 
that  he  did  entertain  such  an  intention,  from  the  fact 
that  he  ought  to  have  entertained  it,  by  reason  of  the 
nature  of  the  duties  he  had  to  perform ;  and  should  not 
merely  draw  this  inference  of  intention,  but  make  the 
inference  itself  incapable  of  being  rebutted  by  the 
strongest  evidence  of  a  contrary  intention ;  this,  how- 
ever, is  settled  by  the  cases  I  have  referred  to.  But  I 
doubt  whether  such  an  inference  can  fairly  be  pre- 
sumed in  the  case  of  a  man  who  goes  abroad  to  acquire 
a  fortune  in  the  best  way  he  can,  so  as  to  make  this  in- 
ference so  overwhelming,  as  to  control  and  over-ride  the 
strongest  expressions  of  a  contrary  intention. 

It  is  clear  that  if  it  apply  to  India,  it  must  apply  to 

France, 
(a)  Page  47. 
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France,  Italy,  and  every  foreign  country.  There  cannot 
be  any  law  on  this  subject  as  regards  India,  and  another 
a6  regards  the  rest  of  the  world.  I  must  regard  this 
exactly  as  I  should  have  done  if  the  residence  and  acts 
of  John  Smith  had  been  at  Bordeaux  or  Constantinople, 
instead  of  being  at  Calcutta. 

I  consider  that  the  cases  I  have  referred  to,  viz.,  Bruce 
v.  Bruce,  Munroe  v.  Douglas,  Cragie  v.  Lewin,  and 
Forbes  v.  Forbes,  have  settled  the  rule  as  to  officers  and 
covenanted  servants  of  the  Bast  India  Company  resident 
in  India,  but  I  consider  this  to  be  the  exception. 

In  this  case,  I  find  that  the  father  of  the  infants  always 
intended  to  return  to  Scotland,  and  never  intended  to 
make  India  his  home.  I  am  of  opinion,  that  his 
residence  there  from  1815  to  1830  did  not  give  him  an 
Indian  domici),  and  that  he  never  lost  his  domicile  of 
origin,  which  was  Scotch ;  and  I  retain  the  opinion  I 
before  expressed  on  this  subject,  when  the  first  petition 
was  heard  before  me. 

The  petition  of  rehearing  must,  therefore,  be  dismissed 
with  costs. 

Note. — Affirmed  by  the  Lords  Justices,  28  February,  1865. 
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NoVt  2L  CHARLESWORTH  v.  JENNINGS, 

Dec .  6. 
The  Plaintiff    1VT"-  &°Mouse  and  Mr.  Wichens  for  the  Plaintiff, 
agreed  to  pur-    ■"-■- 

in  a  partner-         Mr.  Bag g allay  and  Mr.  J.  Pearson  for  Jennings. 
ship  business, 

rf  .'tuS*       Mr.  /Wy  for  F«%. 

sheet  prepared 

byanac.  Mf-  Hobhouse   in   reply, 

countantem-  r  ■* 

ployed  by  the 

vendor,  which        Rawlins  v.  Wickham  (a)  was  cited, 
all  parties  be- 
lieved (with 
the  exception 
of  slight  errors) 

to  be,  and  was  J%e  M  A6TER  of  the  ROLLS, 

treated  as,  J 

rect.  It  turned      This  's  a  su't  by  the  Plaintiff  to  set  aside  a  trans- 
out  to  be  action  by  which  he  became  the  purchaser  of  the  interest 
accurate  in        of  the  Defendant  Jennings  in  a  partnership  concern  of 
eXi°li£e     wor8ted    spinners    at  Bradford   in    Yorkshire.      The 
bility.    The      ground  on  which  he  seeks  to  set  aside  the  transaction 
theU«mtnct!  6  i*>  tpat  he  was  not  informed  of  all  the  circumstances 
connected  with  the  business  which  it  was  essential  that 
he  should  have  been  made  acquainted  with,  for  the  pur- 
pose of  enabling  him  to  come  to  a  just  conclusion  as  to 
his  position  in  making  such  purchase. 

The  Defendant  Jennings  contends,  that  the  Plaintiff 
had  full  opportunity  of  making  himself  fully  acquainted 
with  all  the  circumstances  relating  to  the  partnership, 
and  that  if  he  did  not  do  so,  it  was  because  he  did  not 
desire  it,  and  that  he  was  anxious  to  buy  the  share,  and 
to  settle  the  matter  as  speedily  as  he  could. 

The  facts,  as  they  appear  in  the  evidence,  are  very 

few. 
(a)  3  DeGcxif  Jones,  304. 
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few.  In  the  year  1863,  the  Defendants,  Verily  and  1864. 
Jennings,  carried  on  business  as  worsted  spinners  at 
Dudley  Hill,  a  place  distant  a  few  miles  from  Bradford 
in  Yorkshire.  They  were  partners  at  will,  and  either  of 
them  might  have  dissolved  the  partnership  at  any  time. 
An  arrangement  was  proposed,  by  which  Jennings  was 
to  retire  from  the  partnership,  and  the  Plaintiff  was  to 
take  his  place.  The  terms  on  which  this  was  to  be 
done  were  to  be  settled  at  a  meeting  to  be  held  for  that 
purpose.  Mr.  Beattie,  an  accountant,  had  been  em- 
ployed by  Verity  and  Jennings  to  make  out  a  balance- 
sheet  of  the  state  of  the  concern,  and  he  did,  accordingly, 
made  out  a  balance-sheet  in  December,  1863 ;  but  be 
appears  not  to  have  considered  it  complete  without 
further  examination  and  information.  At  all  events,  he 
never  delivered  it  to  any  one  as  his  final  statement  of 
the  affairs  of  the  concern.  The  meeting  for  settling  the 
terms  on  which  the  Plaintiff  was  to  take  the  place  of 
Jennings,  who  was  to  retire,  bad  been  fixed  to  take 
place  at  the  office  of  Mr.  Carr,  the  solicitor  of  Verity 
and  Jennings,  on  Monday  the  18th  of  January,  1864. 
On  the  previous  Saturday  (the  16th  January)  Mr. 
Jennings  went  to  Mr.  Beattie9  s  office  and  took  away  all 
the  books  of  the  concern,  and  also  the  balance-sheet  I 
have  mentioned,  and  also  the  books  at  the  mill,  and 
removed  them  all  to  the  office  of  Mr.  Carr,  to  the  same 
room  where  the  meeting. was  to  be  held,  and  they  were 
all  there  at  that  time.  The  meeting  took  place,  accord- 
ingly, on  Monday,  the  18th  January,  1864,  at  the 
office  of  Mr.  Carr.  The  persons  present  were,  the 
Plaintiff,  the  Defendants  Verity  and  Jennings,  Mr. 
Carr,  a  Mr.  Carver  and  a  Mr.  Stocks.  At  this  meeting 
a  memorandum  in  writing  was  drawn  up  and  signed  by 
the  Plaintiff  and  the  two  Defendants,  which  is  to  this 
effect:— 

"  Memorandum  of  agreement  made  this  18th  day 
tol.  xxxiv — i.  h  of 
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of  January,  186*,  between  William  Verity,  of  Dudky 
Hill,  in  the  county  of  York,  worsted  spinner,  of  the 
first  part,  Sam  Jennings,  of  the  same  place,  worsted 
spinner,  of  the  second  part,  and  Edmandson  Charlet- 
worth,  of  Bradford,  in  the  county  of  York,  worsted 
spinner,  of  the  third  part,  whereby  it  is  agreed,  by  and 
between  the  said  parties  hereto,  as  follows : — That  the 
partnership  lately  subsisting  between  the  said  William 
Verity  and  Sam  Jennings  shall  be,  and  hereby  the  same 
is,  dissolved  from  the  day  of  the  date  hereof.    That 
the  said  William  Verity  and  Edmondson  Charlesworth 
shall,  on  or  before  the  20th  day  of  February  next,  pay 
to  the  said  Sam  Jennings  the  sum  of  1,000/.  for  his 
share  of  all  the  property  and  effects  of  the  said  partner- 
ship, including  the  debts  now  owing  to  the  said  partner- 
ship and  all  dividends  which  may  hereafter  be  received 
on  debts  owing  to  the  said  partnership.    That  on  pay- 
ment of  the  said  sum  of  1,000/.,  the  said  Sam  Jennings 
shall  assign  to  the  said  other  parties  hereto,  or  one  of 
them,  all  his  share  and  interest  in  the  partnership  effect 
and  assets.      That  the  said  William  Verity  and  Ed- 
mondson   Charlesworth   shall,   at   all    times    hereafter, 
indemnify  the  said  Sam  Jennings  and  certain  friends  of 
his,  who  have  become  sureties  for  payment  of  part  of 
the  liabilities  of  the  said  partnership,  from  the  debts 
and  the  liabilities  of  the  said  partnership,  and  shall  give 
to  the  said  Sam  Jennings  the  usual  bond  for  that  pur- 
pose.   That  the  guarantee  given  by  some  friends  of  the 
said  Sam  Jennings  to  the  Halifax  Joint  Stock  Banking 
Company  shall  be  procured  and  given  up  to  the  said 
friends  of  the  said  Sam  Jennings.    That  the  expenses 
of  preparing  these  presents,  and  all  documents  conse- 
quent thereupon,  shall  be  paid  by  the  said    William 
Verity  and  Sam  Jennings  in  equal  shares." 

That  agreement  is  signed  by  all  three  parties,  and 

there 
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there  is  a  receipt  signed  by  Jennings  for  100/.  "  in  part 
payment  of  the  above-mentioned  sum  of  1,000/." 

Shortly  afterwards,  the  Plaintiff  became  acquainted 
with  circumstances  which  induced  him  to  regret  having 
entered  into  the  partnership,  and  thereupon  he  refused 
to  complete  the  agreement  he  had  entered  into.  Some 
negociatious  were  entered  into  to  endeavour  to  effect 
a  settlement,  but  ineffectually,  and  the  Plaintiff  refused 
to  pay  the  900/.  (the  balance  of  the  1,000/)  which,  by 
the  agreement,  was  stipulated  to  be  paid  on  the  20th 
February,  1864.  The  Defendant  Jennings  thereupon 
brought  his  action  on  the  agreement  on  the  22nd 
February,  1864,  and  this  bill  was  filed  on  the  7th  of 
March  for  an  injunction.  On  the  hearing  of  the  motion 
for  the  injunction,  it  was  arranged  that  judgment  should 
be  given  in  the  action,  to  be  dealt  with  as  the  Court 
should  direct,  with  a  stay  of  execution  in  the  meantime, 
and  that  the  motion  should  be  converted  into  a  motion 
for  decree,  with  additional  evidence  to  be  given  on  both 
sides.    This  has  been  done. 


1864. 


The  important  matter  in  this  cause  is,  to  ascertain 
what  took  place  on  the  18th  of  January,  1864,  and 
how  far,  having  regard  to  all  the  Plaintiff  knew  before 
that  meeting  and  all  that  was  disclosed  at  that  meeting 
to  him,  he  is  bound  by  the  memorandum  of  agreement 
which  be  duly  signed  on  that  occasion. 

According  to  the  Plaintiff's  account,  be  knew  nothing 
of  the  state  of  the  concern  before  the  meeting  of  the 
18th  of  January;  that,  at  that  meeting,  the  balance- 
sheet  made  out  by  Mr.  Btattie,  which  is  proved  as  an 
exhibit  in  the  cause,  was  produced  ;  that  although  the 
books  of  the  firm  were  in  the  room,  they  were  not 
examined,  and  that  all  the  arrangement  proceeded  and 

h  2  was 
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Charlbs- 

WORTB 
V. 

Jennings. 


was  settled  on  the  basis  of  that  balance-sheet  and  on 
the  faith  that  it  was  accurate. 

If  this  be  correct,  it  is  impossible  that  the  transaction 
can  stand,  or  that  the  Plaintiff  should  be  bound  to  fulfil 
the  agreement  he  has  signed.  It  is  proved,  and  indeed 
it  is  not  denied,  that  the  balance-sheet  is  extremely  in- 
accurate. Serious  and  important  errors  are  pointed  out 
in~it.  The  balance  due  from  the  firm  to  the  bankers 
was  erroneously  stated  at  243/.  15s.,  but  this  did  not 
charge  against  the  firm  a  bill  of  395/.  10*.  3d.,  drawn 
by  Zaccheus  Wilkinson  on  the  firm,  which  had  been 
dishonoured,  and  of  which,  though  125/.  10*.  3c/.  had 
been  paid  by  Wilkinson,  the  remaining  270/.  was  still 
due  from  the  firm,  and  of  which,  even  according  to  the 
Defendant's  case,  170/.  at  least  was  a  debt  for  which  the 
firm  was  liable.  The  second  error  was,  an  omission 
from  the  balance-sheet  of  a  bill  of  500/.  drawn  by  a  firm 
of  the  name  of  Brown  &  Booth  and  accepted  by  the 
firm,  and  upon  which  the  firm  was  still  liable.  The 
third  error  was  the  omission  of  two  bills  drawn  by  Tom- 
linson  on  the  firm,  and  accepted  by  them,  amounting 
in  the  whole  to  489/.  13*.  The  fourth  error  was,  the 
statement  of  a  debt  due  from  the  firm  to  Wilkinson, 
which  was  set  down  at  135/.  19*.  6d.,  but  which  in  fact 
was  181/.  15*.,  and  a  debt  due  from  the  firm  to  Oates, 
Ingham  $  Co.,  which  was  stated  at  65/.,  while  in  fact  it 
was  239/.  3*. 


These  five  sums  added  together  a  mount  to  1,47  9  Z.1  !*.&/., 
making  an  error  in  the  balance-sheet  to  that  extent, 
which  were  debts  of  the  concern  not  stated  in  the  balance- 
sheet. 

The  manner  in  which  this  is  met  by  the  Defendant 
Jennings  is  as  follows:— With  respect  to  the  first  error 

in 
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in  the  banker's  account,  he  says,  that  it  was  discussed  at 
the  time,  that  Verity  said  that  the  bill  was  a  forgery, 
and  the  Defendant  alleges  his  belief  that  it  has  since 
been  paid  to  Wilkinson.  Neither  of  these  propositions, 
however,  appear  to  be  established  by  any  evidence  be- 
fore me.  With  respect  to  the  other  errors  and  omissions, 
amounting  in  the  whole  to  1,2091.  lb.  6d.y  it  is  not 
alleged  that  they  were  mentioned  at  the  time  of  the 
meeting  or  before  the  memorandum  of  agreement  was 
signed.  But  the  defence  mainly  argued  and  insisted 
upon  by  the  Defendant  Jennings  is,  that  the  balance- 
sheet  was  not  relied  upon  at  this  meeting  as  being  a 
correct  statement  of  the  affairs  of  the  concern,  that  the 
Plaintiff  was  very  desirous  to  come  into  the  business 
and  to  buy  out  the  Defendant  Jennings,  and  that  he 
neither  required  nor  desired  any  accuracy  in  the  state- 
ment of  affairs  of  the  concern,  that  he  took  the  whole 
thing  at  a  venture,  from  his  personal  knowledge  of  the 
concern.  The  Defendant  points  out  that  there  was  no 
time  to  do  anything  more,  as  money  had  to  be  supplied 
to  take  up  bills  against  the  concern,  which  were  falling 
doe  on  that  day,  and  which  neither  Verity  nor  himself 
were  able  to  do,  and  that  unless  this  had  been  done  the 
concern  would  have  stopped.  Three  witnesses,  Carr, 
Stocks  and  Carver,  all  declare  that  the  Plaintiff  refused 
to  take  further  time  or  to  have  another  accountant  em- 
ployed, and  that  he  stated  that  he  had  seen  the  books 
and  that  if  all  the  accountants  in  Bradford  were  employed 
they  would  be  unable  to  make  anything  of  them.  The 
Defendant  denies  this,  and  attributes  these  expressions 
to  a  subsequent  meeting  of  the  20th  February,  when  an 
ineffectual  attempt  was  made  to  arrange  matters  after 
the  parties  were  at  issue.  Undoubtedly,  if  the  Plaintiff 
had  said  to  this  effect :  "  I  do  not  care  whether  the  con- 
cern is  thriving  or  failing,  or  what  may  be  the  extent  of 
its  liabilities ;  I  am  willing  to  pay  1,000/.  to  get  you  to 

go 
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go  out  and  to  come  in  in  your  place," — and  if  he  signed 
an  agreement  to  that  effect,  however  singular  such  a 
course  of  proceedings  might  appear,  it  would  be  a  bind- 
ing agreement  upon  him. 

But  the  evidence  of  the  Defendant,  even  if  it  be 
literally  true  and  unqualified  by  the  evidence  of  the 
Plaintiff,  is  very  far  from  amounting  to  such  a  case. 
In  this  case,  a  balance-sheet  is  produced  and  the  matter 
is  discussed  on  the  basis  of  its  general  accuracy.  On 
examining  the  evidence,  I  think  it  was  not  treated  as 
being  correct  to  a  fraction,  but  it  was  dealt  with  as 
being,  on  the  whole,  a  fair  statement  of  the  affaire  of  the 
concern,  although  the  purchaser  was  informed  that  H 
could  not  be  completely  relied  on,  and  although  the 
seller  observed,  that  his  interest  in  the  concern  was 
better  than  the  balance-sheet  disclosed,  still  his  obser- 
vations shew  that  it  was  on  the  footing  of  this  balance- 
sheet  that  the  parties  were  proceeding,  and  that  all 
parties  believed  that,  with  the  exception  of  some  slight 
errors,  it  was  generally  correct.  The  observations  of 
Mr.  Cirr,  and  of  the  Defendant  Jennings  also,  wholly 
displace  the  defence  that  the  Plaintiff  was  buying 
without  desiring  or  intending  to  have  any  knowledge  of 
the  affairs  of  the  concern,  except  that  general  informa- 
tion which  he  had  before  he  came  to  the  meeting. 

So  regarding  the  matter,  although  slight  circumstances 
would  not  avoid  the  contract,  yet  I  am  of  opinion  that 
a  purchaser  cannot  be  compelled  to  complete  a  con- 
tract, entered  into  on  the  faith  of  a  balance-sheet  pro- 
duced by  the  vendor  as  being,  though  subject  to  slight 
errors,  substantially  correct,  when  the  errors  were  so 
serious  as  to  amount  to  nearly  1,480/.,  and  reduced  the 
nominal  balance  (1,500/.)  of  stock  in  favour  of  the  con- 
cern to  some  20/.  or  30/.,  and  shewed  that  the  concern 

was 
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was  barely  solvent.  This  is,  in  truth,  a  question  of 
degree.  It  cannot,  in  my  opinion,  be  pretended  that  if 
the  balance  had  been  purely  6ctitious,  it  would  have 
bound  the  Plaintiff  to  an  agreement  entered  into  after 
a  discussion  upon  it.  It  cannot  be  pretended  that  the 
balance-sheet  was  treated  as  a  piece  of  waste  paper; 
this  is,  in  fact,  contradicted  by  the  evidence  on  both 
sides,  and  unless  it  was  intended  to  guide  him,  why  was 
it  produced  at  all?  A  few  trifling  inaccuracies  might 
uot  have  avoided  the  transaction,  but  when  the  errors 
are  so  serious  as  to  make  out  that  the  concern,  which 
was  barely  solvent,  had  a  balance  in  its  favour  of  nearly 
1,50041, 1  am  of  opinion  that  this  is  a  transaction  which 
the  purchaser  cannot  be  compelled  to  complete. 


1864. 


The  Defendant's  case,  even  in  the  most  favourable 
mode  of  putting  it,  regarding  his  evidence  alone,  cannot, 
as  it  appears  to  me,  be  put  higher  than  this : — Jennings 
was  a  partner  at  will,  and  Verity  could  have  dissolved 
the  partnership  at  any  time.  The  Plaintiff  is  desirous 
to  take  Jennings9  place  in  the  concern,  and  when  he 
does  so,  but  not  before,  he  is  willing  to  advance  or  to 
procure  the  funds  necessary  for  the  support  of  the  con- 
cern, by  taking  up  the  bills  which  were  then  falling 
due.  A  meeting  is  held  on  the  day  on  which  the  bills 
fall  due,  to  determine  what  is  proper  for  the  Plaintiff  to 
pay  to  Jennings  for  his  retirement.  For  this  purpose, 
Jennings  produces  a  balance-sheet,  which  Mr.  Carr,  his 
solicitor,  says  cannot  be  relied  upon,  and  says  that  he 
had  better  have  the  books  more  carefully  examined  by 
another  accountant  before  completing,  and  he  suggests 
that  the  Plaintiff  should  advance  the  money  at  once  to 
take  up  the  bills,  and  to  let  the  agreement  stand  over 
until  the  accounts  had  been  more  accurately  stated. 
The  Plaintiff  refuses  to  advance  any  money  until  he  is 
a  partner.    The  Defendant  Jennings  says,  his  interest 

in 
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in  the  concern  is  better  than  the  balance-sheet  shews ; 
the  balance-sheet  shews  an  excess  of  assets  over  debts 
of  1,500/.,  and  thereupon  the  Plaintiff  agrees  to  give 
1,000/.  to  Jennings,  being  750/.  for  his  share  of  the 
suplus  assets,  and  250/.  for  his  share  of  the  goodwill, 
and  he  signs  a  memorandum  to  that  effect.  After  this, 
it  turns  out  that  the  1,500/.  excess  of  assets  is  merely 
imaginary,  and  that  if  the  balance-sheet  had  been 
properly  made  out,  it  would  have  shewn  either  an  ex- 
cess of  debts  over  assets,  or  at  least  a  very  small,  if  any, 
balance  of  assets.  If  such  was  the  real  state  of  the  case, 
the  agreement  could  not  stand.  I  am,  however,  of 
opinion,  that  this  statement  is  more  favourable  to  the 
Defendant  than  the  fair  inferences  to  be  drawn  from  the 
evidence  warrant,  and,  in  my  view  of  the  case,  the 
Plaintiff  is  entitled  to  a  decree. 


It  was  suggested,  in  the  course  of  the  argument  for 
the  Defendant,  that  the  real  transaction  was  a  contract 
between  the  two  Defendants  Jennings  and  Verity,  by 
which  Verity  bought  out  Jennings,  and  that  both  of 
them  knew  the  books  of  the  concern  equally  well, 
and  that  the  Plaintiff  was  merely  the  surety  for  carry- 
ing this  agreement  into  effect.  I  do  not  think  that 
this  was  the  real  character  of  the  transaction ;  it  is 
wholly  unsupported ;  indeed,  in  my  opinion,  it  is  con- 
tradicted by  the  evidence.  But  if  it  were  a  mere  case 
of  surety,  it  is  obvious  that  a  Plaintiff  could  never  be 
compelled  to  abide  by  a  suretyship,  entered  into  by 
him  without  a  full  knowledge  of  the  circumstances  by 
which  he  would  be  bound  as  soon  as  he  had  entered 
into  it. 


I  am  of  opinion,  therefore,  that  the  Plaintiff  in  this 
suit  is  entitled  to  have  the  memorandum  delivered  up 
to  be  cancelled,  that  satisfaction  must  be  entered  up  on 

the 
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the  judgment,  and  that  an  account  must  be  taken  of        1864. 
the  business  since  the  18th  of  January,  and  that  the 
Plaintiff,  on  the  rendering  of  such  account,  is  entitled  to 
be  indemnified  against  the  debts  of  the  concern  incurred 
prior  to  that  period. 


TURNER  v.  BAYLEY. 


Nov.  7. 


rpHE  Plaintiff  entered  into  the  service  of  the  De-  The  Plaintiff 
fendant  as  his  foreman ;  and  it  was  verbally  agreed  the  service  of 

that  he  was  to  receive  a  weekly  salary,  and  a  share  of  the  tlie  Defe"da,rt 

•       .     . '  .  at  a  weekly 

profits  of  the  business.     The  Plaintiff  said  it  was  one-  salary,  and  it 

sixth,  while  the  Defendaut  said  that  it  was  one-twelfth,  ^"^^he 

According  to   the  Defendant's  statement,  part  of  the  should  also 

agreement  was,  that  the  Plaintiff  was  to  take  the  word  the  profits^*0 

of  the  Defendant  as  to  the  amount  of  profits  made,  and  DUt  ne  waB  t0 
,,,_,.  .  .iii  i        to^e  the  la- 

titat he  should,  in  no  case,  be  entitled  to  demand  or  fendant's  word 

question  the  business  transactions  or  examine  or  inves-  M  to  ****  „ 
n  amount  of 

tigate  the  boohs  of  the  business,  or  object  to  the  De-  profits  made, 
fendant's  statement  as  to  the  amount  of  profits.     The  ^w^«a-n° 

Plaintiff's  share  had  been  paid  down  to  the  13th  of  mine  or  inves- 

tiff  ate  the 
May,  1860;  but  differences  having  afterwards  arisen,  books  of  the 

the  Plaintiff  quitted  the  Defendant's  service  on  the  2nd  business.    In 

,  a  suit  to 

of  January,  1863,  and  instituted  this  suit  for  an  account  recover  the 

of  the  profits  and  payment  of  his  share.  share'of  the 

The  Defendant  in  his  answer  stated  the  amount  of  parties' contra- 
profits  between  these  dates,  and   was  willing:  to  pay  dieted  each 

,n      r  i  .      ™ ,   .     -m  other  as  to  the 

one-twelfth  of  them  to  the  Plaintiff.  proportion  to 

which  the 
Upon  motion,  made  on  the  20th  of  February,  1862,  Plaintiff  was 

for   Held,  at  the 
hearing,  that 
the  Defendant  must  produce  the  books  in  order  to  determine  the  point  in  dispute.    The 
Court  also  directed  an  inquiry  as  to  the  proportion,  and  an  account  of  the  profits  to  be 
taken. 
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for  the  production  of  the  books  of  the  business,  the 
Master  of  the  Rolls  made  the  order ;  but  the  Lords 
Justices  discharged  it,  thinking  it  premature,  and  they 
directed  the  motion  to  stand  over  until  the  hearing. 

The  cause  now  came  on,  upon  the  former  motion  to 
produce  and  upon  a  motion  for  decree. 

Mr.  Baggallay  and  Mr.  Speed  for  the  Plaintiff. 

Mr.  Selwyn  and  Mr.  Brooksbank,  for  the  Defendant, 
still  resisted  the  production  of  the  books. 

The  Master  of  the  Rolls. 

The  determination  of  this  question  depends  on  the 
weight  to  be  attached  to  the  oaths  of  the  parties  them- 
selves, for  the  Plaintiff  says  that  the  agreement  was 
one  thing,  and  Defendant  that  it  was  another.  How- 
ever, it  is  very  probable  that  the  truth  will  appear 
from  the  books  themselves;  but  the  Defendant,  in 
whose  possession  the  books  are,  will  not  produce  them. 


While  the  Court  holds,  that  when  a  person  keeps 
back  evidence  it  is  to  be  taken  most  unfavourably  to 
him,  how,  consistently  with  that  maxim,  can  the  De- 
fendant succeed  in  his  contention,  while  he  admits  he 
has  in  his  possession  evidence  which  will  probably 
clear  up  the  doubt  as  to  the  effect  of  the  contract,  but 
which  evidence  he  refuses  to  produce? 

I  shall  order  an  account  to  be  taken  of  the  profits 
from  the  13th  of  May,  1860,  to  the  2nd  of  January, 
1863.  Then  I  shall  direct  an  inquiry  as  to  what  pro- 
portion of  such  profits  the  Plaintiff  is  entitled  to,  and 
order  the  Defendant  to  produce  the  books  and  docu- 
ments set  forth  in  the  schedule  to  his  affidavit. 


Note.— Reg.  Lib.  1864,  B.,fol.  2470. 
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THOMPSON  v.  HUDSON. 

Nov.  3. 

THIS  was  a  bill  of  forclosure.     It  appeared  that  a  A  judgment 
.     ,  ».  #.     i  i       i_    j   creditor,  whose 

judgment  creditor  of  the   mortgagor,  who  had  debt  bad  been 

been  satisfied,  had  not  entered  up  satisfaction  on  the  »atwfied  but 

roll,  and  he  had  consequently  been  made  a  Defendant  entered  satis- 

to  the  suit.     By  his  answer  he  disclaimed;  and  at  the  JJ^  thc 

hearing  made  a  De- 

fendant to  a 
foreclosure 
Mr.  F.  Miller  appeared  for  the  judgment  creditor,  «"*•    Hedts- 

and  asked  for  his  costs  as  a  disclaiming  Defendant ;  but  that  he  was 

not  entitled  to 
his  costs,  in 
The  MASTER  of  the  Rolls  refused  him  his  costs,  consequence  of 

saying  that  having  given  notice  to  the  public  on  the  j^o^nterinL 
roll  of  his  claim,  it  was  his  duty  to  inform  the  public,  up  satisfaction 
by  the  same  mode,  that  it  had  been  satisfied.     And  Jnent.JU  8" 
that  having  necessarily  been  made  a  Defendant  to  the 
bill  of  foreclosure,  he  could  not  have  his  costs. 


M'CAROGHEB.  v.  WHIELDON. 


Dec.  5. 


rpHE  following  question  arose  as  to  the  title  to  some  The  first  and 
1      property  sold  in  the  suit.  ££*£ 

estate  had 
The  property  had  been  twice  mortgaged,  and  both  and  o'f  giving 
the  first  and  second  mortgagee  had  a  power  of  sale,  and  g°od  receipts. 

r    •  ■  •   *         n   *u  *  •   •     j  •  if  They  joined 

of  giving  receipts.     Both  mortgagees  joined  m  a  sale  of  together  in 

the  mortgaged  property,  and  they  divided  the  purchase-  ■eUJ"&»  a,?d 

money  his  portion  of 
the  purchase 
money,  for  which  they  gave  a  receipt  to  the  purchaser : — Held,  that  a  title  depending 
on  this  sale  was  perfectly  good. 
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McCahogher 
v. 


money  between  them,  the  Grst  mortgagee  being  paid  in 
full,  and  the  residue  being  paid  to  the  second  mort- 
gagee; and  they  gave  receipts  for  the  portions  they 


Whieldon     respectively  received. 


Mr.  Selwyn  and  Mr.  H.  Smith  argued,  that  the  title 
was  perfectly  valid,  the  sale  having  been  effected  by 
both  mortgagees. 

They  referred  to  Rede  v.  Oakes  (a),  since  reversed, 
and  Hope  v.  Liddell(b). 

Mr.  Bristowe,  contra,  argued,  that  it  was  not  a  mar- 
ketable title.  That  it  was  not  clear  under  which  power 
the  property  had  been  sold,  and  that  it  was  necessary 
for  the  mortgagee  who  sold  to  give  a  discharge  for  the 
whole  of  the  purchase-money,  and  that  here  there  was 
a  receipt  of  the  whole  purchase-money  from  neither. 
That  powers  of  sale  were  construed  with  strictness,  and 
that  there  being  no  joint  power  of  sale,  and  no  power 
to  divide  the  purchase-money,  the  title  was  at  least 
doubtful,  and  could  not  be  forced  on  a  purchaser. 

The  Master  of  the  Rolls. 

It  is  obvious  that  the  first  mortgagee  might  have 
sold  under  his  power  of  sale,  and  have  given  a  good 
discharge  for  the  purchase-money,  and  which  the  pur- 
chaser was  not  bound  to  see  to  the  application  of.  The 
second  mortgagee  might  have  done  the  same.  I  cannot, 
therefore,  see  any  reason  why  they  could  not  combine 
together  and  sell,  and  give  a  good  discharge  for  the 
purchase-money.  It  appears  to  me,  that  the  objection 
cannot  be  sustained. 

(a)  32  Beav.  555.  (b)  21  Beav.  183. 
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FLEMING  v.  ARMSTRONG. 

Dec.  7. 

A    FREEHOLD  farm  was  vested  in  the  Plaintiffs  A  sale  was  di- 
Jane  Fleming  and  Harriette  Green  and  the  De-  |^on  g^^a" 

fendant  2?/ura,  the  wife  of  George  Armstrong,  as  tenants  freehold  estate 

m,  i.ii  a  ID  which  a 

in  common.     The  one-third  share  of  Mrs.  Armstrong  married 

was  settled  to  her  separate  use  without  power  of  antici-  .w °mante^ 

pation.  her  separate 

use  without 
power  of  an- 
Tbis  was  a  suit  for  the  partition  of  the  estate,  and  it  ticipation ;  the 

was  asked  that  the  estate  might  be  sold,  it  being  more  £ret  maje  her 

advantageous  to  all  parties,  as  it  would  produce  a  higher  C08£  a  charge 

price  if  the  entirety  were  sold.     The  difficulty  arose  as  and  directed' 

to  the  share  of  Mrs.  Armstrong  being  limited  to  her  Jjjj*™^  ^ 

separate  use  without  power  of  anticipation.  sale. 

Mr.  Dryden  for  the  Plaintiff. 

Mr.  A.  Thompson  for  the  Defendants. 

The  Master  of  the  Rolls  declared  that  the  one-third 
share  of  Mrs.  Armstrong  in  the  fund  ought  to  stand 
charged  with  the  costs  of  the  suit  of  herself  and 
husband,  and  that  such  costs  ought  to  be  raised  by  a 
sale  of  her  third  part.  He  then,  by  consent,  ordered 
the  whole  farm  to  be  sold,  and  the  purchase-money  to 
be  brought  into  Court. 


Notb.— Reg.  Lib.  1864  A.,fol.  2541.  See  Davit  v.  Turvey, 
32  Beet.  554,  and  the  cases  there  cited,  and  Hubbard  v.  Hubhtrd, 
2  Hew.  4-  Miller,  38. 
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Nov.  7,u.  ROBSON  v.  FLIGHT. 

Dec.  3. 

Where  a  per-  nPHIS  case,  reported  ante  (a)  on  another  point,  now 

Leate&wUhoot  came  on  for  heating.     The  facte  of  the  case  were 

inquiry  as  to  these:  John  Hall,  by  his  will  dated  in  October,  1818, 

lessor,  he  can-  devised  a  freehold  house,  No.  45,  Ludgate  Hilly  to  two 

not  plead  pur-  trustees  (Stanger  and  Harrison)  in  fee,  upon  trust  to  pay 

valuable  con-  one-half  of  the  rents  to  his  son  John  Ebdell  Hall  for             ; 

withoutt?otice-  ^e*  w'^  remain^er  to  n'8  children,  and  to  stand  seised 

and  it  was  of  the  other  moiety  in  trust  for  the  separate  use  of  his 

purchaser  of  a  daughter  Eliza  Hall  (afterwards  Mrs.  Robson)  for  life, 

tease,  subject  with  remainder  to  her  children.    The  will  contained  the 

to  astipulation 

that  the  following  clauses : — 

vendor's  title 

should  com-  "  Provided  always  and  I  do  hereby  declare  and  direct, 

lease^could*  *  ^at,  during  the  minority  or  respective  minorities  of  any 

not  avail  him-  person  or  persons  for  the  time  being  entitled  under  this 

14*    1**1*    i     1 

A  testator  my  w*"»  a^  ant*  singular  the  real  estate  or  any  part  or 

devised  a  free-  partg  thereof,  to  which  he,  she  or  they  shall  for  the  time 

hold  house  to  r                         .                               . 

trustees  on  being  be  entitled  as  aforesaid,  shall  or  may  be  leased 

^^idfo**'  or  demised  by  the  said  Edmund  Stanger  and  Joseph 

effect,  "  I  Harrison,  and  the  survivor  of  them,  and  the  executors 

and  direct"**6  or  administrators  of  such  survivor,  at  rack  rent,  for  any 

that,  during  term  of  years  in  possession  not  exceeding  the  term  of 

the  minority 

of  the  cestui*  twenty-one  years : 

gue  trust,  the 

estate  "shall  «<  Provided  also  and  I  hereby  declare  and  direct,  that 

and  may    be  .            . 

demised  by  the  *rom  and  after  any  person  or  persons  for  the  time  being 

Y°*V*  .     N  entitled 

(naming  them) 

and  the  sur-  («)  33  Beav.  268. 
vivor  and  his 

executors  and  administrators  at  rack-rent  for  twenty-one  years.  The  trustees  dis- 
claimed, and  a  proper  lease  was  granted  by  the  heir-at-law,  on  whom  the  estate  had 
descended.  The  Master  of  the  Rolls  held,  that  the  lease  was  valid,  but  Lord  Chan- 
cellor held  the  contrary. 
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entitled  under  this  my  will  to  an  estate  or  interest  in 
any  part  or  parts  of  my  said  real  estate  for  the  term  or 
terms  of  his,  her  or  their  life  or  respective  lives  shall 
have  attained  his,  her  or  their  respective  age  or  ages  of 
twenty-one  years,  then  all  or  any  part  or  parts  of  the 
said  real  estate  to  which  he,  she  or  they  shall  for  the 
time  being  be  entitled,  as  aforesaid,  shall  and  may,  with 
his,  her  or  their  consent  in  writing,  and  subject  to  any 
lease  or  leases  thereof  which  may  have  been  previously 
made,  under  or  by  virtue  of  this  my  will,  be  leased  or 
demised  by  the  said  Edmund  S (anger  and  Joseph 
Harrison  and  the  survivor  of  them,  and  the  executors 
or  administrators  of  such  survivor,  at  rack  rent  for  any 
term  of  years  in  possession  not  exceeding  the  term  of 
twenty-one  years." 

The  will  contained  a  power  for  the  appointment  of 
new  trustees,  in  the  case  of  their  dying  or  refusing  or 
declining  to  act,  exercisable  by  the  acting  trustee,  or  if 
both  should  die  or  decline  to  act,  then  by  the  trustees 
so  declining  or  the  executors  or  administrators  of  the 
deceased  trustee. 


1864, 


In  May,  1826,  the  testator  died.  The  trustees  named 
in  the  will  of  the  testator  refused  to  act  in  the  trusts  of 
the  will ;  one  of  them  died  in  November,  1827,  the  other 
disclaimed  the  devises  and  trusts  by  a  deed  in  June, 
1828,  and  no  new  trustee  had  ever  been  appointed  in 
their  place. 

Prior  to  the  testator's  death,  he  had  made  a  mortgage 
in  fee  of  the  hereditaments  in  question  to  John  Plank 
and  his  heirs  for  ever  to  secure  800/.,  and  the  legal 
estate  in  the  hereditaments  was  now  vested  in  his 
devisees  or  in  persons  claiming  under  them.  The  tes- 
tator left  surviving  him  John  Ebdell  Hall  his  only  son 
and  heir-at-law  and  his  daughter  Eliza  Robson  (then 

Eliza 
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1864.        Eliza  Hall),  and  administration  with  the  will  annexed 
was  granted  to  the  son. 

On  the  10th  November,  1836,  John  Ebdell  Hallmd 
Eliza  Robson  granted  a  lease  of  the  bouse  in  question 
to  J.  Nicholson  for  twenty-one  years,  in  consideration 
of  the  covenants  therein  contained  and  of  the  surrender 
of  the  old  lease.  This  lease  was  assigned  to  Thomas 
Russell, 

On  the  4th  January,  1840,  Mrs.  Robson  died,  leaving 
Eliza  Robson,  the  first  Plaintiff,  her  only  child  surviving 
her,  who  attained  twenty-one  on  27th  December,  1860. 

On  the  1st  January,  1848,  John  Ebdell  Hall  granted 
a  new  lease  of  the  house  to  Thomas  Russell  for  twenty- 
one  years,  in  consideration  of  the  covenants  therein  con- 
tained and  of  the  surrender  of  the  former  then  subsist- 
ing lease.  The  rent  reserved  was  180/.,  and  the  term 
would  expire  on  Christmas  Day,  1869.  This  lease  was, 
in  1856,  purchased  by  the  Defendant  Thomas  Flight, 
subject  to  the  usual  condition  of  sale,  that  the  vendor's 
title  should  commence  with  the  lease  under  which  the 
premises  were  held.  The  property  was  conveyed  to  the 
Defendant  John  Cannon,  in  trust  for  the  Defendant 
Thomas  Flight. 

John  Ebdell  Hall  died  on  22nd  October,  1857,  leav- 
ing the  two  infant  Plaintiffs,  his  only  children,  surviving 
him,  and  leaving  Thomas  Robson  his  executor.  The 
rents  had  since  been  duly  received  and  applied  for  the 
benefit  of  the  Plaintiffs. 

In  November,  1863,  the  London,  Chatham  and  Dover 
Railway    Company,   under  their    compulsory   powers, 
took  possession  of  the  premises  for  forming  their  rail- 
road 
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road  thereon,  and,  in  pursuance  of  the  85th  section  1864. 
of  the  "Lands  Clauses  Consolidation  Act,  1845," 
they  delivered  to  the  Plaintiff,  Eliza  Robson,  the  usual 
bond,  in  the  penal  sum  of  2,257/.  with  a  condition, 
which  recited  that  she  was  entitled  to  one  moiety  of 
the  premises,  subject  as  to  the  lease,  and  that  they 
had  deposited  in  the  Bank  of  England  2,257/.,  the  es- 
timated value  of  her  interest.  The  railway  company 
also  delivered  to  the  guardians  of  Elizabeth  Ebdell  Hall 
and  John  Ebdell  Hall  the  younger  a  similar  bond,  and 
made  a  similar  deposit,  in  respect  of  their  interest  in 
the  other  moiety  of  the  premises  subject  to  the  lease. 

This  suit  was  instituted  by  the  a^ult  daughter  of 
Mrs.  Robson  and  the  two  infant  children  of  the  son, 
against  Flight  and  his  trustee  and  the  mortgagee,  in- 
sisting on  the  invalidity  of  the  lease  of  1848.  The 
bill  charged,  that  unless  the  lease  should  be  set  aside, 
the  railway  would  purchase  and  pay  for  the  Plaintiffs' 
interests  in  the  premises  as  if  they  were  subject  to  the 
lease,  whereby  the  value  thereof  would  be  greatly  di- 
minished, and  Flight  would  receive  from  the  railway 
company  purchase-money  and  compensation  in  respect 
of  the  full  value  of  the  lease ;  and  that  the  Plaintiffs 
would  not,  until  such  lease  should  be  set  aside,  be  in  a 
position  to  take  proper  steps  for  having  the  amounts  of 
purchase-money  and  compensation  payable  to  them  by 
the  railway  company  ascertained  and  paid. 

The  bill  prayed  for  the  execution  of  the  trusts  of  the 
will  as  regarded  this  property,  for  a  declaration  that  the 
Plaintiffs  were  entitled  to  this  property  and  the  pro- 
ceeds discharged  from  the  lease,  and  that  it  might  be 
set  aside,  and  that  Flight  might  account  for  the  rents, 
and  that  the  purchase-money  and  compensation  payable 

vol.  xxxiv — i.  i  for 
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for  the  premises  discharged  from  the  lease  might  be 
ascertained  and  applied  in  payment  of  the  mortgage. 

The  Defendant  Flight,  by  his  answer,  insisted  on 
the  validity  of  the  lease,  and  that  he  was  a  purchaser 
for  valuable  consideration,  and  he  denied  all  notice  of 
the  Plaintiffs'  title. 

Mr.  Southgate  and  Mr.  Bagshawe  for  the  Plaintiffs. 
The  power  of  leasing  contained  in  the  testator's  will 
was  one  given  only  to  two  persons  and  the  survivor 
and  the  executors  and  administrators  of  the  survivors. 
They  never  executed  it,  and  it  could  not  have  been 
executed  by  any  other  person  in  their  place.  No  au- 
thority is  given  to  the  heir  of  the  testator  to  interfere 
and  grant  leases  of  the  property,  and  this  lease,  pur- 
porting  to  be  granted  by  him,  is  therefore  wholly  void. 

Secondly,  the  Defendant  cannot  avail  himself  of  the 
plea  of  being  a  purchaser  for  valuable  consideration 
without  notice.  He  had  constructive  notice  of  the 
title  of  his  lessor;  Attorney- General  v.  Backhouse  (a) ; 
Steed/nan  v.  Poole  (b);  Attorney- General  v.  Hall{c). 
Mr.  Flight  stipulated  for  a  title  commencing  with  the 
lease,  and  neglected  the  proper  precaution  of  examining 
into  the  title ;  he  must  be  held  to  have  knowledge  of 
that  which  would  have  appeared  if  he  had  required  the 
production  of  the  vendor's  title,  and  he  has  notice  that 
the  lease  was  invalid,  having  been  granted  by  one  having 
no  authority  to  do  so;  Peto  v.  Hammond (d),  and  see 
Worthington  v.  Morgan  (e).  It  appears  on  the  lease 
itself  that  it  was  granted  in  consideration  of  the  sur- 
render 

(a)  17  Fes.  293.  (d)  30  Beav.  495. 

(6)  6  Hare,  193.  (e)  16  Sim.  547. 

(c)  16  Beav.  388. 
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render  of  another  lease  granted  by  different  persons ;        1864. 
this  put  the  parties  upon  an  inquiry  as  to  the  title. 

Mr.  Selwt/n  and  Mr.  Hemming  for  Flight  First. 
Flight  is  a  purchaser  for  valuable  consideration  of  this 
lease  without  notice  of  any  defect  in  it,  and  therefore 
the  Court  will  not  assist  in  depriving  him*  of  the  benefit 
of  his  purchase.  Actual  notice  is  positively  denied,  and 
is  not  attempted  to  be  proved  ;  constructive  notice  can- 
not be  imputed  to  him,  for  it  is  the  universal  practice  not 
to  produce  the  landlord's  title  either  on  granting  or 
assigning  a  lease ;  in  fact,  it  is  impossible,  for  no  land- 
lord would  consent  to  shew  it.  This,  therefore,  is  not 
like  the  case  where  a  purchaser  of  an  estate  wilfully 
neglects  to  require  the  ordinary  proof  of  the  vendor's 
title,  in  order  to  avoid  seeing  the  defects.  The  Courts 
of  late  have  been  very  disinclined  to  extend  the  doctrine 
of  constructive  notice.  The  cases  cited  do  not  lay  down 
any  general  rule  in  regard  to  the  notice  to  be  imputed 
to  a  lessee,  but  they  turned  upon  the  particular  circum- 
stances of  each  case.  This  defence  is  applicable  to  an 
equitable  interest ;  Attorney- General  v.  Wilkins(a). 

Secondly.  The  Plaintiffs  have  acquiesced  and  affirmed 
the  lease  by  the  receipt  of  the  rent  since  the  death  of 
John  Ebdell  Hall  in  1857,  and  they  would  never  have 
disputed  its  validity,  but  for  the  accident  of  the  property 
having  been  taken' by  a  railway  company. 

Thirdly.  This  is  not,  in  form,  such  a  suit  as  the  Plain- 
tiffs are  entitled  to  maintain.  The  property  is  gone, 
having  been  taken  possession  of  by  the  railway  company, 
and  the  lease  destroyed ;  and  the  only  question  is,  the 
amount  of  compensation  and  damages  to  be  paid  to  the 

Plaintiffs 
(«)  17  Beav.  285. 
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Flight. 


Plaintiffs  by  the  company;  this  is  a  mere  legal  right, 
which  the  Plaintiffs  have  no  right  to  contest  in  equity. 
The  grounds  of  the  suit,  in  regard  to  the  relief  prayed, 
are  altogether  informal,  mixing  up  in  one  suit  matters 
having  no  connection. 


Fourthly.  This  is  a  perfectly  valid  lease,  in  equity  at 
least.  It  was  granted  not  by  virtue  of  a  simple  power, 
but  under  an  imperative  trust  for  the  benefit  of  all 
parties  interested.  The  testator  "declares  and  directs" 
that  during  the  minority  his  real  estate  "shall"  be 
leased.  The  object  was  to  provide  against  the  premises 
being  unoccupied,  and  to  secure  the  regular  receipt  of 
the  rents  for  the  benefit  of  the  infant  cestui*  que  trust, 
and  it  became  imperative  on  the  trustees  (whoever  they 
might  be)  to  perform  it ;  Beauclerk  v.  Ashburnham  (a) ; 
Cadogan  v.  Earl  of  Essex  (4). 


The  distinction  between  a  power  simply  and  a  power 
in  the  nature  of  a  trust  to  be  executed  for  the  benefit  of 
others  is  clearly  pointed  out  in  Brown  v.  Higgs(c); 
Attorney -General  v.  Lady  Downing  (rf)  ;  Lewin  on 
Trusts  (e).  Even  where  such  a  power  has  not  been 
executed  at  all,  the  Court  holds  that  the  cestui  que  trust 
does  not  lose  the  benefit  intended  for  him  through  the 
operation  of  the  fiduciary  power. 

It  is  a  settled  rule  of  this  Court,  that  a  trust  never 
fails  for  want  of  a  trustee;  and  here,  upon  the  dis- 
claimer of  the  trustees,  the  heir-at-law  became  a  trustee 
and  was  bound  to  perform  the  trusts.  Can  it  be  said, 
that,  by  reason  of  the  disclaimer,  the  trusts  were  not  to 
be  executed  at  all  ?  If  the  trust  failed  by  the  dis- 
claimer, 


(a j  8  Beav.  322. 

(6)  2  Drew.  227. 

(c)  8  Vet.  569,  and  5  Vet.  495. 


(d)  WilmoVt  Notts,  p.  23. 

(e)  Page  536. 
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claimer,  the  Plaintiffs1  title  itself  would  be  destroyed. 
Suppose  there  had  been  an  imperative  direction  to 
advance  or  maintain  the  infants,  would  that  have  been 
destroyed  by  the  disclaimer,  and,  if  not,  why  is  any  other 
trust  for  their  benefit?  The  Court  would  either  have 
performed  the  trust  or  have  compelled  the  trustee  to 
perform  it.  The  effect,  in  fact,  of  the  disclaimer  was 
this : — merely  to  omit  and  strike  out  from  the  will  the 
names  of  the  trustees.  If  the  names  of  the  trustees  had 
been  left  in  blank,  the  result  would  have  been,  that 
the  trusts  and  powers  would  continue,  but  be  vested 
in  the  heir.  Here  the  lease  has  been  bona  fide  granted, 
without  any  collusion  and  for  the  best  rent,  and  the 
interest  acquired  by  the  tenant  is  precisely  that  sanc- 
tioned by  the  testator,  and  which  the  Court  itself  would 
have  directed.  It  might  have  been  onerous  or  advan- 
tageous; then  why  should  this  Court  set  it  aside  when 
accidental  circumstances  have  perhaps  increased  its 
value  ? 
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Lastly.  At  all  events,  this  lease  was  operative,  to 
some  extent,  during  the  life  of  the  grantor, 

Mr.  Kingdon  for  Robson  and  the  mortgagee. 

Mr.  Woodroffe  for  Cannon,  the  trustee  for  Fliyht. 

Mr.  Sout  Agate  in  reply. 


The  Master  of  the  Rolls. 

The  point  on  which  I  reserved  my*  judgment  in  this 
case  is,  whether  the  power  of  granting  leases,  vested  in 
the  trustees  of  a  will  by  the  testator,  was  destroyed  by 

reason 
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McCarogher 
v. 


money  between  them,  the  first  mortgagee  being  paid  in 
full,  and  the  residue  being  paid  to  the  second  mort- 
gagee; and  they  gave  receipts  for  the  portions  they 


Wiueldon     respectively  received. 


Mr.  Selwyn  and  Mr.  H.  Smith  argued,  that  the  title 
was  perfectly  valid,  the  sale  having  been  effected  by 
both  mortgagees. 

They  referred  to  Rede  v.  Oakes(a),  since  reversed, 
and  Hope  v.  Liddell{b). 

Mr.  Bristowe,  contra,  argued,  that  it  was  not  a  mar- 
ketable title.  That  it  was  not  clear  under  which  power 
the  property  had  been  sold,  and  that  it  was  necessary 
for  the  mortgagee  who  sold  to  give  a  discharge  for  the 
whole  of  the  purchase-money,  and  that  here  there  was 
a  receipt  of  the  whole  purchase-money  from  neither. 
That  powers  of  sale  were  construed  with  strictness,  and 
that  there  being  no  joint  power  of  sale,  and  no  power 
to  divide  the  purchase-money,  the  title  was  at  least 
doubtful,  and  could  not  be  forced  on  a  purchaser. 

The  Master  of  the  Rolls. 

It  is  obvious  that  the  first  mortgagee  might  have 
sold  under  his  power  of  sale,  and  have  given  a  good 
discharge  for  the  purchase-money,  and  which  the  pur- 
chaser was  not  bound  to  see  to  the  application  of.  The 
second  mortgagee  might  have  done  the  same.  I  cannot, 
therefore,  6ee  any  reason  why  they  could  not  combine 
together  and  sell,  and  give  a  good  discharge  for  the 
purchase-money.  It  appears  to  me,  that  the  objection 
cannot  be  sustained. 

(a)  32  Beav.  555.  (6)  21  Bcav.  183. 
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FLEMING  v.  ARMSTRONG. 

Dec.  7. 

FREEHOLD  farm  was  vested  in  the  Plaintiffs  A  sale  was  di- 

Jane  Fleming  and  Harriette  Green  and  the  De-  rition  guit  Jf  a 

fendantjE/i*a,  the  wife  of  George  Armstrong,  as  tenants  freehold  estate 

m.  , .  •    ,  ,  ««        a  m  whlch  ft 

in  common.     The  one-third  share  of  Mrs.  Armstrong  married 

was  settled  to  her  separate  use  without  power  of  antici-  ^™^J7or 

nation.  her  separate 

use  without 
power  of  an- 
This  was  a  suit  for  the  partition  of  the  estate,  and  it  ticipation ;  the 
iii         i  ••!  i  i     •    i    •  Court  having 

was  asked  that  the  estate  might  be  sold,  it  being  more  gr8t  made  her 

advantageous  to  all  parties,  as  it  would  produce  a  higher  C08^fl  charge 

price  if  the  entirety  were  sold.     The  difficulty  arose  as  and  directed 

to  the  share  of  Mrs.  Armstrong  being  limited  to  her  ^SeVbJ  * 

separate  use  without  power  of  anticipation.  sale. 

Mr.  Dryden  for  the  Plaintiffs. 

Mr.  A.  Thompson  for  the  Defendants. 

The  Master  of  the  Rolls  declared  that  the  one-third 
share  of  Mrs.  Armstrong  in  the  fund  ought  to  stand 
charged  with  the  costs  of  the  suit  of  herself  and 
husband,  and  that  such  costs  ought  to  be  raised  by  a 
sale  of  her  third  part.  He  then,  by  consent,  ordered 
the  whole  farm  to  be  sold,  and  the  purchase-money  to 
be  brought  into  Court. 


Note.— Reg.  Lib.  1864  A.^fol.  2541.  See  Davit  v.  Turvey, 
32  Beav.  554,  and  the  cases  there  cited,  and  Hubbard  v.  Hubburd, 
2  Hem.  £  Miller,  38. 
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power  and  a  trust.  "  Powers,"  he  observes,  "  are  never 
imperative,  they  leave  the  act  to  be  done  at  the  will  of 
the  party  to  whom  they  are  given.  Trusts  are  always 
imperative  and  are  obligatory  on  the  conscience  of  the 
party  entrusted.  This  Court  supplies  the  defective  exe- 
cution of  powers,  but  never  the  non-execution  of  them, 
for  they  are  meant  to  be  optional.  But  the  person  who 
creates  a  trust  means  it  should  at  all  events  be  exe- 
cuted." 


Where  powers  and  trusts  are  united  together,  then  the 
trust  can  only  be  performed  by  the  exercise  of  the 
power ;  and  in  that  case,  the  power,  though  not  so  ex- 
pressed in  the  instrument  creating  it,  is,  in  fact,  impera- 
tive, and  is  so  treated  in  equity ;  and  the  Court  will, 
in  those  cases,  as  in  Brown  v.  Higgs  (a),  carry  the  trust 
into  execution  at  the  expense  of  the  person  in  remainder. 


Accordingly,  in  all  cases  where  a  power  is  given  by  a 
will  to  sell  an  estate  and  apply  the  proceeds  for  the 
benefit  of  the  cestuis  que  trust,  the  power  is  treated  as 
auxiliary  to  and  forming  part  of  the  trust,  and  the  heir- 
at-law,  on  whom  the  legal  estate  may  have  descended, 
will  be  compelled  to  join  in  the  sale  and  give  effect  to 
the  object  expressed  in  the  testator's  will.  I  am  of 
opinion  that  the  same  rule  applies  where  the  testator 
gives  a  power  of  leasing  for  the  purpose  of  dividing  the 
rents  to  be  received  thereby  amongst  the  persons  desig- 
nated as  cestuis  que  trust  in  his  will,  and  that  a  Court  of 
Equity  would  compel  the  heir-at-law,  in  whom  the  legal 
estate  is  vested,  to  join  in  such  lease  for  the  purpose  of 
making  the  same  valid.  And  where  this  is  done  it  is 
not,  in  my  opinion,  material  whether  the  words  of  the 
will  by  which  the  power  is  created  are  permissive  merely 
or  imperative,  if  the  whole  of  the  context  of  the  will 

shews 
(a)  8  Ve$.  561. 
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shews  that  the  granting  of  such  a  lease  is  auxiliary  to        1864. 
and  essential  for  the  due  execution  of  the  trusts  con- 
tained in  the  will. 

In  this  case,  there  is  this  peculiarity  :  the  legal  estate 
in  the  hereditaments  was,  when  the  lease  was  granted  and 
is  now,  outstanding  in  John  Plank's  devisees ;  in  fact, 
therefore,  a  valid  legal  lease  was  not  and  could  not  have 
been  granted  without  his  concurrence,  and  he  might,  at 
any  time,  have  ejected  the  lessee  and  taken  possession. 
But  that  circumstance  does  not,  in  my  opinion,  affect  the 
present  question.  The  mortgagee  is  or  will  be  paid  off, 
and,  subject  to  his  interest,  the  whole  interest  passed 
to  the  cestui*  que  trust  created  by  the  testator's  will. 
I  assume  the  property  to  remain  in  specie,  which  is  the 
only  way  in  which  I  can  properly  regard  the  question ; 
no  decree  or  order  of  mine,  in  this  suit,  will  affect  the 
interest  of  the  mortgagee,  or  make  this  a  valid  lease  as 
against  him;  it  leaves  his  rights  untouched.  But,  as 
between  the  tenants  for  life  and  the  remaindermen,  that 
is,  as  between  the  deceased  son  and  daughter  and 
the  present  Plaintiffs,  their  children,  I  am  of  opinion 
that  the  granting  of  a  proper  lease  was  essential  to  the 
due  execution  of  the  trusts  of  the  will,  and  that,  as 
between  them,  I  must  treat  the  case  exactly  as  if  there 
had  been  no  mortgage,  and  as  if,  on  the  disclaimer  of 
the  trustees,  the  legal  estate  had  descended  on  John 
Ebdell  Hall,  as  the  heir-at-law  of  the  testator,  in  which 
case,  a  valid  legal  lease  of  the  hereditaments  would  have 
been  granted  by  him. 

The  words  of  Lord  Eldon  in  Brown  v.  Higgs  are  so 
important  on  this  question,  that  I  read  a  passage  from 
his  judgment,  which  applies  to  this  case  (a)  :  "  It 
is  perfectly  clear,  that  where  there  is  a  mere  power  of 

disposing, 
(«)  8  Ves.  570. 
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disposing,  and  that  power  is  not  executed,  this  Court 
cannot  execute  it.  It  is  equally  clear,  that  wherever  a 
trust  is  created,  and  the  execution  of  that  trust  fails  by 
the  death  of  the  trustee,  or  by  accident,  this  Court  will 
execute  the  trust.  One  question,  therefore,  is,  whether 
John  Brown  had  a  trust  to  execute  or  a  power  and  a 
mere  power.  But  there  is  not  only  a  mere  trust  and  a 
mere  power,  but  there  is  also  known  to  this  Court  a 
power  which  the  party  to  whom  it  is  given  is  entrusted 
and  required  to  execute;  and  with  regard  to  that  species 
of  power,  the  Court  considers  it  as  partaking  so  much 
of  the  nature  and  qualities  of  a  trust,  that  if  the  person 
who  has  that  duty  imposed  upon  him  does  not  dis- 
charge it,  the  Court  will,  to  a  certain  extent,  discharge 
the  duty  in  his  room  and  place." 


To  apply  this  to  the  present  case,  I  assume  that  the 
trustees  had  not  disclaimed  the  trusts  imposed  upon 
them,  but  had  refused  to  execute  any  lease  of  the  here- 
ditaments in  question.  I  consider  it  clear  that,  in  that 
case,  the  Court  would  have  compelled  them  to  do  so, 
or  would  have  "  discharged  that  duty  in  their  room  and 
place,'*  either  by  the  appointment  of  new  trustees  in 
their  stead,  or  by  such  other  means  as  laid  within  the 
power  and  jurisdiction  of  this  Court.  If  I  am  right  in 
this,  it  disposes  of  this  case.  What  the  trustees  would 
have  been  compelled  to  do,  had  they  accepted  the  trust, 
the  Court  will  perform  if  they  have  disclaimed  the  trusts; 
if  performed  by  others,  or  where,  in  the  absence  of 
trustees,  the  interest  vests  in  the  heir-at-law,  by  whom 
the  lease  must  be  granted,  it  will,  if  properly  performed, 
be  sanctioned  and  enforced  by  the  Court;  and  the 
mere  accidental  circumstance,  that  the  legal  estate  is 
outstanding  in  mortgagees,  instead  of  descending  on 
the  heir-at-law,  cannot,  in  my  opinion,  a  fleet  this  prin- 
ciple, provided  that  the  rights  of  the  mortgagee  are 
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nowise  thereby  interfered  with.  I  have  not  thought  it 
necessary  to  dwell,  in  the  observations  I  have  made,  on 
the  peculiar  words  of  the  will  which  creates  the  power, 
because  I  think  it  does  not  rest  on  the  technical  meaning 
of  the  words  themselves,  but  on  the  spirit  and  scope  of  the 
testator's  will  in  creating  the  power ;  but  when  I  refer 
to  the  words  of  the  will  themselves,  I  think  that  they 
are  iu  terms  imperative,  and  not  merely  permissive  [see 
ante,  p.  110]. 


1864. 


In  all  that  I  have  hitherto  said,  I  have  assumed  that 
this  mortgage  in  1848  was  a  proper  lease,  at  rack-rent 
and  for  the  best  rent  that  could  be  obtained  for  the  same ; 
had  it  been  otherwise,  it  would  not  have  been  a  proper 
execution  of  the  power,  and  it  would  have  been  void 
for  another  reason,  not  because  the  power  had  failed, 
but  because  there  had  been  a  breach  of  trust  in  the 
execution  of  it.  But  this  case  is  not  made  on  the 
present  occasion;  in  truth,  the  whole  contest  has  arisen 
by  reason  of  the  increase  in  the  value  of  the  property 
occasioned  by  the  invasion  of  railways  into  the  city  of 
London. 

I  am  of  opinion,  therefore,  without  prejudice  to  the 
rights  and  interests  of  the  mortgagees,  that  this  lease  is 
a  valid  lease,  and  that  the  Defendant  is  entitled  to  the 
benefit  of  it.  Assuming,  therefore,  that  the  rents  have 
been  properly  accounted  for,  this  bill  fails,  and  must 
be  dismissed. 


Note.— Upon  appeal,  on  the  15th  of  February,  1865,  Lord  Weit- 
Iwy,  L  C,  concurred  with  the  Master  of  the  Rolls  as  to  the  first  point, 
tat  disagreed  with  him  on  the  second. 
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July  9,  14. 

The  U»Utor 
directed  tome 
property  to  be 
divided,  at  a 
future  period, 
amongst  the 
then  surviving 
children  of 
John  and  Sarah 
Worn  and  Ca- 
therine Hales. 
Sarah  was  a 
sister  of  the 
testator,  but 
Catherine  was 
a  stranger,  and 
Sarah  had  chil- 
dren, but  Ca- 
therine was  a 
spinster  at  the 
dateofthewilL 
Hela\  that  Ca- 
therine, per- 
sonally, and 
not  her  chil- 
dren, was  en- 
titled to  parti- 
cipate. 


STUMMVOLL  v.  HALES. 

HPHE  testator,  by  his  will,  dated  in  1846,  directed  that 
A  when  the  youngest  child  of  John  and  Sarah  Worn 
came  of  age,  certain  property  should  be  divided,  in  equal 
shares,  amongst  the  then  surviving  children  of  John  and 
Sarah  Worn  and  Catherine  Hales,  daughter  of  Francis 
and  Catherine  Hales.  And  he  directed  that  John  and 
Sarah  Worn  should  enjoy  the  interest  of  the  whole  of 
the  above  moneys  during  their  joint  lives,  and  then  to 
be  divided,  share  and  share  alike,  amongst  the  above- 
mentioned  children  of  John  and  Sarah  Worn  and 
Catherine  Hales. 

The  testator  died  in  December,  1846. 

Sarah  Worn  was  the  sister  and  residuary  legatee  of 
the  testator,  and  six  of  her  children  were  born  before 
the  date  of  the  will.  Catherine  Hales  was  not  related 
to  the  testator,  but  was  a  daughter  of  his  executor.  She 
married,  for  the  first  time  in  1850,  a  Mr.  Chapman. 


On  the  2nd  of  February,  1860,  the  youngest  child  of 
John  and  Sarah  Worn  attained  twenty-one,  and  at  that 
time  there  were  eight  surviving  children  of  John  and 
Sarah  Worn,  and  seven  children  of  Catherine  Chapman. 

John  Worn  died  in  1863,  and  Catherine  Chapman  on 
the  3rd  of  February,  1860.     Sarah  Worn  was  still  living. 


The  question  was,  whether  Catherine  Chapman  or 
her  children  were  entitled  to  share  in  the  property. 

Mr. 
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Mr.  Hemming  for  the  Plaintiff,  a  child  of  Sarah  1864. 
Worn.  The  fund  is  divisible  in  ninths,  for  Catherine 
alone,  and  not  her  children,  was  the  object  of  the  gift 
In  bequests  of  this  description  "  to  the  children  of  A. 
and  B."  the  rule  is,  that  where  A.  and  B.  stand  in  the 
same  relationship  to  the  testator,  and  are  described  in 
the  same  manner,  and  both  have  families,  the  Court 
holds  that  the  children  only  are  the  object  of  the  tes- 
tator's bounty.  But  when  the  position  of  A.  and  B.  is 
different,  the  Court  considers  the  proper  construction  to 
be,  that  the  fund  is  divisible  amongst  the  children  of  A, 
and  B.  personally.  Here  one  of  the  persons  named  was 
a  sister  of  the  testator,  the  other  was  a  stranger ;  one 
had  a  large  family  and  the  other  was  a  young  unmarried 
lady.  The  position  of  the  two  was  therefore  very  dif- 
ferent. This  case  is  therefore  governed  by  Lvgar  v. 
Barman  (a).  In  that  case,  a  residue  was  bequeathed  to 
one  for  life,  and  after  her  death,  to  be  divided  equally 
amongst  "  all  and  every  the  child  and  children  of  my 
late  cousin  E.  L.  and  my  cousin  P.  F.  and  their  lawful 
representatives/*  It  was  held  that  this  was  a  bequest 
to  the  children  of  E.  L.,  and  to  P.  F.  himself  and  not 
to  bis  children. 

The  construction  is  confirmed  by  the  absence  of  the 
repetition  of  the  word  "  of"  before  "  Catherine  Hales;" 
Peacock  v.  Stochford  (6).  The  case  of  Mason  v.  Baker  (c) 
is  distinguishable ;  for  there  A.  and  B.  were  in  the  same 
relationship  to  the  testator.  So,  in  the  case  of  Re 
Dairies'  Willed),  where  A.  and  B.  were  both  strangers 
to  the  testator. 

Mr.  De  Gex  for  assignees  of  a  child,  Mr.  Stock  for 

the 

(«)  1  Cox,  250.  (c)  2  Kay  *  John.  568. 

(6)  3  De  C,  M.  Sf  G.  78.  (</)  29  Beav.  93. 


Stummvoll 
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the    husband    of  Catherine,   and    Mr.    Eddis   for  the 
children   of   Catherine,   argued    that    the  children    of 
v.  Catherine  alone  took ;  that  the  gift  was,  in  the  first 

Hales.  instance,  to  "  the  surviving  children"' of  some  one,  and 
that  the  testator  afterwards  specified  of  whom,  by  saying, 
'"  of  John  and  Sarah  Warn  and  Catherine  Sales." 


The  Master  of  the  Rolls. 

July  14.  The  question  is,  whether  Catherine  Hales  is  personally 

entitled  to  the  benefit  of  this  legacy,  or  whether  she  has 
no  interest  in  it,  but  her  children  are  entitled.  The 
words  of  the  will  are  these : — [see  ante,  p.  124].  1  am  of 
opinion  that,  by  these  words,  the  testator  meant  Catherine 
Hales  personally  and  not  her  children.  The  case  of 
Lugar  v.  Harman  (a)  is  precisely  in  point.  The  other 
cases  differ  a  little  and  are  distinguishable  by  reason  of 
the  context  of  the  will ;  as,  for  instance,  when  a  testator 
says,  I  give  the  whole  of  my  property  to  the  children  of 
my  brother  John  and  my  brother  James,  it  is  to  be 
inferred  that  he  meant  the  children  of  both.  To  ascer- 
tain the  meaning  you  must  look  at  the  circumstances  of 
each  case,  and  to  the  position  in  which  the  parties  were 
placed.  Here,  it  appears  that  Sarah  Worn  was  the 
testator's  sister,  and  he  gives  to  her  and  her  husband  an 
interest  for  their  joint  lives,  and  he  makes  Sarah  Worn 
his  residuary  legatee,  and  he  directs  this  particular  pro- 
perty to  be  divided  " amongst  the  then  surviving  children 
of  John  and  Sarah  Worn  and  Catherine  Hales,  daughter 
of  Francis  and  Catherine  Hales."  This  Francis  Hales 
appears  to  have  been  no  relation  to  the  testator,  but 
only  the  daughter  of  the  person  he  made  bis  executor. 

The 

(a)  1  Cox,  250. 
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The  way  I  read  it  is  this  :— When  the  youngest  child  1864. 
comes  of  age,  the  property  is  to  be  divided  between 
Catherine  Hales  herself  and  the  children  of  Mr.  and 
Mrs.  Worn;  that  is,  the  testator  selects  a  child  of  his 
executor,  and  he  directs  that  she  shall  participate  with 
the  children  of  his  sister  and  brother-in-law.  This,  I 
think,  is  the  true  construction  of  this  will,  and  it  is  con- 
sistent both  with  the  words  of  the  will  and  with  the 
decided  cases. 

The  fund  is  therefore  divisible  into  ninths,  and  one  of 
these  belongs  to  the  legal  personal  representative  of 
Catherine  Hales. 


COOMBE  v.  HUGHES.  1865. 

Jan.  27. 
fpHE  testator  devised  and  bequeathed  his  residuary  Where,  after  an 
real  and  personal  estate  to  trustees,  upon  trust  to  ^"B^hereU 
convert  and  hold  "  upon  trust  for  his  two  sons  Arthur  superadded  a 
Quin  Hopper  and  Harman  JBaillie  Hopper  and  his  accumulate, 
daughter  Eleanor  Hughes,  the  wife  of  Henry  Philip  *b*ch  is.  P**- 
Hughes,  and  to  divide  and  pay  over  the  same  to  and  under  the  Thel- 
among  them  in  such  shares  and    proportions,  and  in  j£%£ q&  ^ 
such  manner,  that  the  shares  and  proportions  of  each  of  c.  98),  J.  B. 
the  said   Arthur  Quin  Hopper  and  Eleanor  Hughes  tj,e  yo\&  wcu- 
should  be  less  than  the  share  of  Harman  JBaillie  Hopper  mulations. 
by  the  sum  of  20,000  sicca  rupees,  which  he  had  then  gave  an  abso- 

already  settled   upon  each  of  them,  the  said  Arthur  *Qte  lnte'eit  to 
J  *  '  a  married 

Quin  Hopper  and  Eleanor  Hughes  respectively.     And  daughter,  and 

4i      afterwards 

me  superadded 

a  direction  to 

accumulate  the  fund  during  the  life  of  her  husband  for  the  benefit  of  herself  and  her 

children.    The  direction  to  accumulate  becoming  void  at  the  end  of  twenty-one  years : 

—Held,  that  the  daughter  was  entitled  absolutely  to  the  subsequent  income  until  the 

death  of  her  husband. 
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1865.  the  testator  directed  that  the  shares  and  proportions  of 
Arthur  Quin  Hopper  and  Harman  Baillie  Hopper  in 
the  residue  of  his  estate  should  be  paid  over  to  them,  as 
soon  as  conveniently  might  be  after  the  same  should 
have-  been  respectively  got  in  and  recovered,  for  his  own 
respective  use  and  benefit.  And  with  respect  to  the 
share  of  his  daughter  Eleanor  Hughes,  the  testator 
directed  that  it  should  not  be  paid  to  her,  but  that  such 
a  sufficient  portion  of  his  government  securities,  then 
deposited  in  the  general  treasury  at  Calcutta,  should  be 
retained  and  not  sold  by  his  executrix  and  executors,  as 
might  be  equal  to  her  share  of  the  residue  of  his  estate, 
and  that  it  might  be  allowed  to  accumulate,  with  the 
growing  interest  continually  added  thereto,  during  the 
lifetime  of  her  husband  Henry  Philip  Hughes.  And 
upon  the  death  of  her  husband  it  was  to  be  held  upon 
certain  trusts  for  her  and  her  children. 

The  testator  died  in  1843,  and  the  period  allowed  by 
the  Thellusson  Act  (39  &  40  Geo.  3,  c.  98)  for  the 
accumulation  expired  in  1864. 

The  testator's  daughter,  Eleanor  Hughes,  and  her 
husband  Henry  Philip  Hughes,  were  still  living,  and 
the  question  which  arose  in  1864  was,  as  to  whom  the 
future  income  of  her  share  belonged.  On  the  one  hand, 
it  was  claimed  by  Mrs.  Hughes,  and  on  the  other,  it 
was  said  that  there  was  an  intestacy  until  the  death  of 
Henry  Philip  Hughes,  and  that  it  passed  to  the  tes- 
tator's next  of  kin. 

Mr.  Baggallay  and  Mr.  Nalder  for  the  Plaintiffs,  the 
trustees. 

Mr.  Hobhouse  and  Mr.  Cotton  for  Mr.  and  Mrs. 
Hughes  and  their  children.    There  is  an  absolute  gift 

in 
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in  possession  of  one-third  of  the  residue  to  Mrs.  Hughes,  1865. 
which  the  testator  has  subsequently  attempted  to  cut 
down  by  a  direction  to  accumulate.  The  absolute  in- 
terest is,  therefore,  only  affected  to  the  extent  to  which 
the  accumulation  attempted  to  be  engrafted  on  it  is 
valid.  The  accumulation  is  declared  void  beyond 
twenty-one  years  from  the  testator's  death,  under  the 
TheUusson  Act  (39  &  40  Geo.  3,  c.  98),  and  the  accu- 
mulations directed  contrary  to  the  statute  then  cease, 
but  are  to  "go  to  and  be  received  by  such  person  or 
persons  as  would  have  been  entitled  thereto  if  such 
accumulation  had  not  been  directed."  Mrs.  Hughes  is 
that  person,  and  she,  therefore,  is  absolutely  entitled  to 
the  future  income  until  the  death  of  her  husband ;  Sal- 
mon v.  Salmon  (a) ;  Trickey  v.  Trichey  (ft) ;  Whittell  v. 
Dudin  (a) ;  and  see  Kampf  v.  Jones  (rf) ;  Carver  v. 
Bowles  (e);  King  v.  King(f);  Jarman  on  Wills  (g). 

Mr.  Seltoyn  and  Mr.  G.  L.  Russell,  for  some  of  the 
next  of  kin,  contended,  that,  according  to  the  context  of 
the  will  taken  together,  there  was  no  absolute,  but 
a  mere  limited  gift  to  the  daughter,  to  take  effect  on  the 
death  of  her  husband;  that  the  prior  part  was  only  in- 
tended to  regulate  the  division  of  the  funds,  which  was 
followed  up  by  a  declaration  of  the  trusts  by  which  the 
shares  were  to  be  affected.  That  the  Thellusson  Act  did 
not  accelerate  the  gift  to  the  daughter,  but  left  the  in- 
termediate income  undisposed  of,  so  as  it  passed  to  the 
next  of  kin  as  undisposed  of;  Green  v.  Gascoyne  (A). 

The  Master  of  the  Rolls. 

I  am  of  opinion  that  the  testator's  daughter  is  en- 
titled, 

(a)  29  Bean.  27.  (e)  2  Ruts,  *  Myl.  301. 

(b)  3  MyL  if  K.  560.  (  f)  15  Irish  Chan.  R.  479. 

(c)  2  Jae.  £  W.  279.  \g)  Vol.  1,  p.  254  (2ndedU.) 
id)  2  Keen,  756.  (A)  34  L.  /  (Chanc.)  268. 
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1865.  titled,  and  I  think  that  the  case,  which  has  been  cited, 
of  Green  v.  Gascoyne(a),  is  very  strongly  in  her  favour 
on  this  point.  The  question,  as  has  been  well  argued, 
really  is,  whether  there  is  a  gift  to  the  daughter  in  the 
first  instance ;  I  think  that  the  words  of  the  will  are 
perfectly  clear  on  that  point.  The  trustees  are  to  sell 
and  dispose  of  and  convert  into  money  the  whole  re- 
sidue, and  then  they  are  to  hold  it  upon  trust  for  the 
testator's  two  sons  and  his  daughter,  and  to  divide 
and  pay  over  the  same  to  and  among  them  in  such 
shares  and  proportions  and  in  such  manner  that  the 
shares  and  proportions  of  Arthur  and  Eleanor  shall  be 
less  than  the  share  of  Harman  by  the  sum  of  20,000 
sicca  rupees,  which  the  testator  had  settled  upon  those 
two  children. 

If  the  will  had  stopped  there,  there  could  be  no  ques- 
tion but  that  there  was  a  positive  and  absolute  bequest 
of  one  third  of  the  residue  to  each,  after  bringing  the 
20,000  rupees  into  hotchpot. 

Having  done  this,  the  testator  goes  on  to  direct  that 
the  share  of  the  two  sons  shall  be  paid  to  them  imme- 
diately as  got  in.  Then,  with  respect  to  the  share  of  his 
daughter,  (which  share  has  already  been  ascertained  and 
given  to  and  directed  to  be  paid  to  her),  he  puts  this 
qualification : — that  it  shall  not  be  paid  to  her,  but  that 
a  portion  of  his  securities  equal  to  her  share  should  be 
retained  by  his  executors,  and  that  this  should  accu- 
mulate during  the  life  of  her  husband,  and  if  she  pre- 
deceased her  husband  it  was  to  go  to  her  two  brothers, 
and  if  she  did  survive  her  husband  it  was  given  to  her 
and  her  children.    That  is  the  effect  of  the  will. 

Now,  I  am  of  opinion,  that  the  moment  the  Thellusson 

Act 
(a)  34  L.  J.  (Chane.)  268. 
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Act  interferes  and  says  that  the  accumulations  beyond 
twenty-one  years  "  shall  be  null  and  void/*  I  have  then 
to  strike  that  excels  out  of  the  will,  and  that  the  gift 
to  the  daughter,  which  is  previously  given  in  the  first 
instance,  remains  untouched.  The  excess  does  not  fall 
into  the  residue  or  go  to  the  next  of  kin,  but  it  remains 
part  of  the  legacy  out  of  which  it  was  intended  to  be 
carved. 

I  was  anxious  to  look  at  the  case  of  Oreen  v.  Gas- 
coy  ne  (a),  to  see  whether  that  case  affected  this  principle, 
but  in  my  opinion,  upon  reading  it,  it  really  establishes 
and  strengthens  it.  The  rule  respecting  the  operation 
of  the  statute  is  very  clearly  expressed  by  the  Lord 
Chancellor  in  that  case,  and  it  is  impossible  for  any  one 
to  assent  to  it  more  entirely  than  I  do ;  but  what  he 
observes  and  points  out,  in  that  case,  is  this : — that 
there  was  no  gift  to  anybody  until  after  the  accumu- 
lations directed  by  the  will  had  been  made  ;  so  that  it  is 
the  very  converse  of  this  case.  In  this  case,  there  is  a 
gift  to  the  legatee  in  the  first  instance,  and  then  the 
accumulations  are  carved  out  of  it;  but,  in  the  will  in 
Green  v.  Gascoyne,  the  accumulations  are  to  take  place 
first,  and  then  the  proceeds  of  the  sale  are  given  to 
certain  legatees.  In  Green  v.  Gascoyne  there  was 
really  no  gift  at  all  until  after  the  accumulations  had 
been  completed;  but  in  this  case  there  is  a  previous 
gift,  and  the  superadded  direction  to  accumulate  being 
void,  so  far  as  it  exceeds  the  limits  allowed  by  (he 
statute,  I  think  that  the  income  accruing  between  the 
expiration  of  twenty-one  years  from  the  testator's  death 
and  the  death  of  Mr.  Hughes  must  be  declared  to  belong 
to  the  daughter  absolutely. 

(a)  34  L.  J.  ( CA.)  268. 

Note. — Affirmed  by  the  Lords  Justices,  3rd  May,  1865. 
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Jan.  28. 
The  Court  can- 
not, since  the 
General  Order 
of  the  2nd  of 
Augwt,  1864, 
entertain  a 
special  petition 
for  the  delivery 
and  taxation  of 
a  bill  of  costs, 
and  for  pay- 
ment over  to 
the  client  of 
the  balance  of 
the  cash  ac- 
count   Such 
applications 
can  now  only 
be  made  in 
Chambers. 


Re  MAY. 

npHIS  was  a  special  petition,  presented  by  a  client  for 
the  delivery  and  taxation  of  his  solicitor's  paid 
bill,  and  for  payment  of  the  balance  of  some  money 
which  the  solicitor  had  received  on  behalf  of  bis  client, 
and  had  retained  on  account  of  his  costs. 

The  petition  was  presented  subsequent  to  the  General 
Order  of  the  2nd  of  August,  1864(a),  which  directs  that 
all  applications  for  taxation  "  shall"  be  made  to  a  judge 
at  Chambers  by  summons,  instead  of  by  special  petition 
to  the  Court.. 

It  was  objected  that  the  application  ought  to  have 
been  made  in  Chambers. 

Mr.  Southgate  and  Mr.  Jollffe  in  support  of  the 
petition.  This  case  is  not  within  the  recent  General 
Order,  which  relates  only  to  applications  for  the  deliver- 
ing and  taxation  of  a  bill  of  costs,  and  to  the  delivery 
over  of  the  client's  deeds,  &c,  "  or  for  any  or  either  of 
those  purposes."  Here  the  real  object  of  this  petition 
is,  to  make  an  officer  of  the  Court  refund  a  sum  of  money 
received  by  him  on  behalf  of  his  client,  after  retaining 
what  is  due  to  him.  This  is  not  even  a  case  within  the 
statute  of  the  6  &  7  Vict  c.  73,  s.  37,  which  does  not 
refer  to  the  payment  of  money  by  a  solicitor  to  his 
client;  it  is  an  application  to  the  ordinary  general  juris- 
diction of  the  Court,  independent  of  the  statute.  In 
cases  like  the  present,  it  is  a  much  more  convenient 
course  to  state  the  facts  on  a  petition,  than  to  leave  the 
Court  to  gather  them  from  a  mass  of  opposing  affidavits ; 

and, 
(«)  33  Beav.  i. 
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and,  io  the  end,  this  mode  is  the  least  expensive.    At 

all  events  the  Court  has  jurisdiction  to  make  the  order, 

and  the  question  on  the  Form  of  the  application  is  merely        Mat. 

one  of  costs. 


Mr.  Selwyn  and  Mr.  E.  Karslake,  contrd,  were  not 
called  on. 


The  Master  of  the  Rolls. 

I  am  of  opinion  that  this  is  an  ordinary  petition  for 
the  taxation  of  a  bill  of  costs,  and  one  in  which,  if  the 
General  Order  had  not  been  made,  the  Court  would 
have  had  jurisdiction  to  order  a  taxation  ;  but  if  I 
entertain  the  argument  of  the  Petitioner,  I  should  have 
no  jurisdiction,  for,  if  this  bill  cannot  be  taxed  under 
the  statute,  it  cannot  be  taxed  at  all.  It  appears  to  me 
that  this  is  an  ordinary  case,  and,  but  for  the  General 
Order,  I  should  have  no  hesitation  in  ordering  the  taxa- 
tion. Lord  Langdale  constantly  dealt  with  cases  of  this 
description,  and  I  myself  have  done  so  down  to  the 
present  time.  Being  an  ordinary  application  for  the 
taxation  of  a  solicitor's  bill,  we  have  this  General  Order, 
which  is  imperative  and  binding  on  me.  It  is  in  these 
terms : — 

"AH  applications  made  under  the  statute  6  &  7  Vict. 
c  73,  to  refer  any  bill  of  any  attorney  or  solicitor  of 
his  fees,  charges  and  disbursements  for  any  business 
done  by  such  attorney  or  solicitor  to  be  taxed  and  settled, 
and  for  the  delivery  of  such  bill,  and  for  the  delivery  up 
of  such  deeds,  documents  and  papers,  or  for  any  or 
either  of  those  purposes,  shall  hereafter  be  made  to  a 
judge  at  Chambers  by  summons,  instead  of  by  special 
petition  to  the  Court,  except  applications  for  orders  of 
course,  which  are  to  be  made  as  heretofore." 

Look 
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1865.  Look  at  the  prayer  of  this  petition,  it  asks  for  the 

m^^w  very  things  mentioned  in  the  General  Order,  the  delivery 
Ma^  and  taxation  of  the  bill  of  costs.  There  are,  it  is  true, 
cases  in  which  the  Court,  under  its  general  jurisdiction, 
directs  a  solicitor  to  pay  over  money  to  his  client,  with- 
out any  reference  of  his  bill,  as  when,  upon  the  sale 
of  property,  the  purchase-money  is  received  by  a  so- 
licitor, who  does  not  pretend  that  he  has  any  claim  on 
it  for  any  costs  ;  or  where  a  sum  of  money  is  paid  to  a 
solicitor  for  a  specific  purpose,  as  for  the  payment  of 
legacy  duty,  or  the  like.  In  these  instances  the  Court 
does  not  order  a  taxation,  but  the  payment  at  once  of 
the  money  (a). 

I  am  of  opinion  that  I  cannot  entertain  this  petition, 
that  the  application  can  only  be  made  upon  summons 
in  Chambers,  and  that  I  must  refuse  it  with  costs.  The 
order  will  be  without  prejudice  to  any  application  iu 
Chambers. 

(a)  See  Re  Aitkin,  4  Burn,  if      Dixon  ▼.  Wilkinson,  4  De  Cei 
Aid.  47 ;  TyUe  v.  Webb,  14  Bcav.      &  Jones,  508. 
14;    Re  Becke,  18   Beav.  462; 


Nov.  15.  BAGOT  v.  BAGOT. 

Dec.  5. 
In  1775  A.B.  HHHE  question  was,  whether  a  certain  mortgage  on 

became  owner    -*-      the  real  estate  of  Walter  Bagot  (deceased)  was, 
If.andL.  The  as  between  his  representatives,  primarily  payable  out  of 
W.  estate  was  jjjg  personal  estate.     The  question  arose  under  the  fol- 
morrgages         lowing  circumstances : — 
5.344/.,  and  Egerton  A.  Bagot  died  in  1775,  seised  in  fee  of  certain 

the  L.  estate  to  hereditaments  in  Warwickshire  and  Lancashire,  which 

a  mortgage 

amounting  to  were 

2,200/.,  all  of 

which  were  created  by  A.  B.'$  ancestor.    Id  1787  A.  B.  mortgaged  the  L.  estate  for 

8,000/ ,  reserving  the  equity  of  redemption  to  himself,  and  personally  covenanting  to 

pay  the  money  out  of  this  sum.     He  paid  off  the  three  mortgages  on  the  W.  estate ; 

A.  B.  died  in  1806 :  Held,  as  between  the  representatives  of  A,  B.,  that  the  mortgage 

was  primarily  payable  out  of  A.  B.'$  personal  estate. 
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were  subject  to  several  mortgages  created  by  himself. 
The  Warwickshire  estates  were  subject  to  three  mort- 
gages, amounting  together  to  5,344/.  3*.  Ad.,  and  the 
Lancashire  estate  was  subject  to  a  mortgage  to  WhalUy 
for  2,200/. 

By  his  will,  Egerton  A.  Bagot  devised  these  estates 
in  tail  to  Walter  Bagot,  who,  in  the  same  year  (1775), 
suffered  a  recovery  and  acquired  the  fee  simple. 

In  1787  Walter  Bagot  borrowed  a  sum  of  8,000/.  by 
way  of  mortgage  from  the  Earl  of  Dartmouth  and  Lord 
Bagot  on  the  security  of  the  Lancashire  estates  alone, 
and  on  that  occasion  the  following  deed  was  exe- 
cuted : — 

An  indenture  dated  the  12th  of  July,  1787,  was  made 
between  Whalley  and  Cottam,  (who  were  entitled  to  the 
mortgage  of  2,200/.  on  the  Lancashire  estates),  and 
Walter  Bagot  and  the  Earl  of  Dartmouth  and  Lord  Bagot, 
which  recited  as  follows: — "And  whereas  the  said  Walter 
Bagot,  being  desirous  to  pay  off  and  discharge  the  said 
principal  sum  of  2,200/.  so  due  and  owing  to  the  said 
WhalUy  and  Cottam  as  aforesaid,  hath  applied  to  the 
Earl  of  Dartmouth  and  Lord  Bagot  to  advance  and 
lend  him  the  same,  which  they  have  agreed  to  do ;  and 
the  said  Walter  Bagot  having  occasion  to  borrow  and 
take  up  at  interest  the  further  sum  of  5,800/.,  they,  the 
Earl  of  Dartmouth  and  Lord  Bagot,  have  also  agreed  to 
lend  and  advance  him  the  same  (making  together  the 
principal  sum  of  8,000/.),  on  having  the  same  secured 
on  the  hereditaments  and  premises  in  manner  herein- 
after mentioned."  The  indenture  witnessed,  that  in 
consideration  of  2,200/.  paid  to  Whalley  and  Cottam,  at 
the  request  of  Walter  Bagot,  and  in  consideration  of 
5,800/.  paid  to  Walter  Bagot,  Whalley,  Cottam  and 
Walter  Bagot  conveyed  the  Lancashire  estates  to  the 

Earl 
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Earl  of  Dartmouth  and  Lord  Bagot  in  fee,  subject  ta 
redemption  by  Walter  Bagot  and  on  repayment  of 
8,000/.  and  interest.  This  sum  Walter  Bagot  cove- 
nanted to  pay. 

Walter  Bagot  also,  at  the  same  time,  gave  his  bond 
to  secure  the  8,000/.  and  interest. 

Walter  Bagot  applied  5,344/.  3*.  4<f.,part  of  the8,000/., 
in  paying  off  the  three  mortgages  on  the  Warwickshire 
estates ;  the  2,200/.  was  paid  to  Whalley  and  Cottam, 
the  mortgagees  of  the  Lancashire  estate,  and  the  residue, 
455/.  16*.,  the  Court  said,  had  been  applied  in  payment 
of  specialty  debts  due  by  Egerton  A.  Bagot  No 
releases  of  these  three  mortgages  Jiad  ever  been  exe- 
cuted ;  no  receipt  had  been  endorsed  on  the  mortgage 
deeds,  which  were  found  amongst  Walter  Bagot s  papers 
after  his  death,  and  no  declaration  of  trust  had  ever  been 
executed  in  favour  of  Walter  Bagot. 

Walter  Boyd  died  in  1806,  and  the  question,  now 
raised  between  the  persons  interested  in  his  real  and 
personal  estate,  was  this: — whether  the  amount  still 
remaining  due  in  respect  of  the  8,000/.  mortgage 
(5,333/.  15s.)  was  primarily  payable  out  of  the  personal 
estate  of  Walter  Bagot. 

Mr.  Osborne  and  Mr.  Colt,  for  the  Plaintiff,  con- 
tended that  the  personal  estate  of  Walter  Bagot  was 
primarily  liable  to  pay  the  mortgage  debt,  for  the  debt 
was  unquestionably  owing  by  Walter  Bagot  to  the  mort- 
gagees by  virtue  of  the  covenant  and  bond;  that, 
although  the  debt  originated  with  the  first  testator,  still 
the  circumstance  that  a  new  and  distinct  mortgage  had 
been  executed,  whereby  the  equity  of  redemption  of  the 
estate  had  been  limited  to  Walter  Bagot,  the  owner  in 

fee 
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fee  of  the  estates,  who  had  entered  into  a  personal  cove-        1864. 

oant  to  pay  the  money,  and  had  given  his  bond  binding 

himself  and  his  representatives  to  pay  the  8,000/.,  which 

had  the  effect  of  creating  a  new  mortgage  primarily 

payable  out  of  his  personal  estate.     They  observed  that 

the  original   mortgages  had   not   been   transferred   or 

kept  on  foot,  that  no  declaration  of  trust  had   been 

made  in  favour  of  Walter  Bagot,  and  that  the  debt 

and  security  under  the  deed  of  1787   was  altogether 

different  in  amount  and  otherwise  from  the  mortgages 

paid  off. 

Mr.  Hobhouse  and  Mr.  Kelly  in  the  same  interest. 

Mr.  Selwyn,  Mr.  Baggallay  and  Mr.  Rasch,  for  the 
Defendants,  insisted  that  the  debt,  having  in  fact  been 
created  by  the  ancestor,  was  a  primary  charge  on  the 
real  estate  of  such  ancestor.  That  the  object  of  making 
the  8,000/.  mortgage  was  merely  to  consolidate  the 
mortgages  on  Walter  BagoCs  estate,  and  not  to  extend 
his  liability  or  make  the  debt  of  bis  ancestor  his  personal 
debt  That  the  letters  and  codicil  shewed  that  such 
alone  was  his  intention,  and  that  the  deed  of  1787  was 
not  sufficient  to  change  the  liability. 

Mr.  Hobhouse  in  reply. 

The  following  cases  were  cited : — Barham   v.   The 

Earl  of  Thanet(a);  Townsend  v.  Mostyn(b);  Earl  of 

TankervWev.Fawcett(c);  Hickling  v.Boyer(d);  Shafto 

v.  Shafto{e)  ;  Burrell  v.  Earl  of  Egremont  (/)  ;  Hedges 

v.  Hedges(g) ;  Orice  v.  Shaw(k) ;  Johnson  v.  Webster  (i) ; 

Swainson 

(a)  3  Myl  *  K.  607.  (f)  7  Beav.  205. 

(6)  26  Beav.  72.  (g)  5  De  Gex  *  Sm.  330. 

(c)  1  Cox,  237.  (A)  10  Hare,  76. 

((*)  3  Mac.  *  Got.  635.  (i)  4  De  G.f  M.  $  G.  474. 

(e)  1  Cox,  207. 
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1864. 


Swainson  v.  Swainson  (a) ;  Earl  of  Clarendon  v.  Bur- 
ham  (b);  Tyrwhitt  v.  Tyrwhitt(p)\  Coott  on  Mort- 
gages (d) ;  and  see  Locke  King's  Act  (e). 


The  Ma8tbr  of  the  Rolls. 

Du .  5.  The  conclusion  I  have  come  to  from   the  evidence 

before  me  is,  that  the  8,000/.  raised  by  Walter  Bagot 
was  applied  in  payment  of  the  four  mortgages  which 
were  subsisting  at  the  time  when  he  came  into  pos- 
session of  the  property,  and  I  accordingly  propose  to 
find  this  as  a  fact.  A  portion  of  this  mortgage  debt  of 
8,000/.,  to  the  extent  of  2,666/.  5s.,  was  subsequently  paid 
off  by  Walter  Bagot,  and  at  his  death,  the  only  charge 
on  this  property  was  5,333/.  15s.,  the  remains  of  the 
8,000/.  mortgage. 

I  am  unable  to  distinguish  this  case  in  principle  from 
the  case  of  Barham  v.  Lord  Thanet  (/).  The  decision 
in  that  case  was  one,  which,  at  the  time,  was  thought  to 
be  open  to  considerable  question,  and  the  counsel  en- 
gaged in  it  on  behalf  of  the  Plaintiff  advised  an  appeal, 
which,  for  family  reasons,  was  not  prosecuted;  but  it 
has  always  been  cited  and  treated  as  a  binding  decision, 
and  it  would  not  be  possible  for  roe  to  avoid  following 
it  That  being  so,  it  governs  this  case,  which,  in  my 
opinion,  is  a  much  stronger  case  for  making  the  mort- 
gage the  debt  of  the  owner  of  the  estate. 


In  Barham  v.  The  Earl  of  Thanet  (f)f  Charles  Earl 
of  Thanet  became  owner  of  the  family  estates,  subject 
to  a  mortgage  of   80,000/.      He    paid  off   50,000/., 

part 


(a)  6  DeG,  M.  4  G.  648. 
(6)  1  Younge*  C.CA.C.688. 
(c)  32  Beav.  244. 


(d)  Page  317  (3rd  edit.) 

(e)  17  *  18  Vict.c.  113. 
(/)  3  My.  $  K.  007. 
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part  of  that  debt,  out  of  his  own  moneys,  and  the  re- 
mainder, 30,000/.,  be  assigned  to  a  new  mortgagee,  who 
advanced  the  30,000/.  to  pay  the  original  mortgage ;  he 
reserved  a  new  equity  of  redemption  and  a  different  rate 
of  interest  Sir  John  Leach  held,  that  this  30,000/. 
became  the  debt  of  Earl  Charles  and  was  payable  out 
of  his  personal  estate. 

Here,  Walter  Bagot,  having  various  mortgages  affect- 
ing his  fee  simple  property,  and  specialty  debts  of  his 
father  to  pay,  mortgages  the  Lancashire  property  for 
8,000/.,  and  with  the  money  pays  off  a  mortgage  of 
2,200/.  affecting  the  Lancashire  estate,  three  mortgage* 
of  5,344/.  3*.  4d.  affecting  the  Warwichshire  estate,  and 
455/.  1 6s.  8c/.  specialty  debts  due  by  his  father.  The 
consequences  are  obvious;  this  is  not  the  transfer  of 
'  any  existing  security,  but  it  is  a  new  and  distinct  mort- 
gage created  by  him,  and  it  does  not  the  less  become  his 
debt,  because  he  chooses  to  apply  the  money  in  payment 
of  charges  which  he  was  not  personally  liable  to  pay. 
Suppose  he  had  applied  the  whole  in  payment  of  the 
debts  of  his  father,  the  8,000/.  would  equally  have  been 
his  own  debt.  He  borrowed  money  for  certain  purposes 
and  applied  it  as  he  pleased,  and  he  became  liable  to 
pay  the  money  so  borrowed. 

But  if  the  moi  tgagee  who  had  advanced  the  8,000/.  had 
paid  it  to  the  other  mortgagees,  who  bad  simply  assigned 
their  securities  to  him,  then,  even  though  Walter  Bagot 
had  covenanted  to  pay  the  8,000/.,  his  personal  estate 
would  not  have  been  the  fund  primarily  liable  to  pay  it ; 
but  it  is  otherwise  where  he  borrows  money  and  gives  a 
mortgage  for  it,  receives  the  money  and  applies  it  as 
he  thinks  fit.  It  is  immaterial  whether  this  is  in  payment 
of  other  debts  which  be  might  not  have  been  personally 
liable  to  pay. 

I  am 
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1864. 


I  am  of  opinion  that  the  personal  estate  of  WalUr 
Bagot  is  the  fund  primarily  liable  to  pay  this  mortgage 
debt  of  5,333/.  16*.,  and  that  being  so,  and  his  personal 
estate  being  less  than  that  amount,  it  is  superfluous  to 
consider  the  other  points  argued. 


Dec  20,  21. 

1865. 

Jan,  12. 

To  prevent  the 
sale  of  the 
mortgaged 
property  by  a 
lint  mort- 
gagee, a  puisne 
mortgageetook 
a  transfer  of 
the  first  mort- 
gage, by  deed 
executed  by 
him,  which 
recited  the 
amount  due  on 
the  first  mort- 
gage.   This, 
however,  in- 
cluded the 
costs  of  the 
first  mort- 
gagee's solici- 
tor, no  account 
of  which  had 
been  delivered 
until  after- 
wards.   The 
bill  contained 
some  costs  of 
the  solicitor 
against  the 
mortgagor,  and 
therefore  not 
mortgagee's 
costs.     Held, 
that  the  puisne 
mortgagee  was 
not  entitled,  on 
summons,  to 
an  order  for  the 
taxation  of  the 
bill 


Re  FORSYTH. 

rilHIS  was  an  application  made  on  summons  by 
-*-  Mr.  Greenwood,  under  the  General  Order  of  the 
2nd  August,  1864  (a),  for  the  taxation  of  Mr.  Forsyth's 
bill  of  costs  under  the  following  circumstances  : — 

In  1861,  Mr.  Jackson  mortgaged  certain  hereditaments 
to  Messrs.  Hall  and  Armstrong  for  3,000/.  In  1863,  be 
executed  a  second  mortgage  to  Messrs.  King  and  Riley 
for  610/.,  and  in  the  following  year,  1864,  he  executed 
a  third  mortgage  to  Mr.  Greenwood  for  500/. 

In  June,  1864,  the  first  mortgagees  advertised  the  pro- 
perty for  sale,  and  at  this  time  the  sum  of  3,264/.  8*.  Ad. 
was  due  on  the  first  mortgage  to  Hall  and  Armstrong, 
and  610/.  on  the  second  mortgage  to  King  and  Riley* 

Mr.  Greenwood,  in  order  to  stop  the  sale,  applied  to 
Mr.  Forsyth,  the  solicitor  of  the  first  and  second 
mortgagees,  and  he  undertook  to  redeem  the  mort- 
gages by  payment  of  the  principal  and  interest  due 
thereon.  Mr.  Forsyth  said  that  the  amount  of  the 
costs  would  be  450/.,  and  that  it  would  take  him  some 
time  to  make  out  the  bills ;  but  that,  in  order  to  make  it 
even  money,  he  would  take  425/.  1 1*.  8rf.,  making,  on 
the  whole,  4,300/.  to  be  paid  for  the  redemption  of  the 

two 
(a)  33  Brov.  i. 
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two  mortgages.  Mr.  Greenwood  had  not  the  money  1864. 
himself  and  he  applied  to  Mr.  Cowland,  for  whom  he 
acted  as  agent  in  this  matter,  to  advance  the  money 
required,  upon  having  a  transfer  of  the  mortgages  made 
to  him.  Accordingly  Mr.  Cowland  advanced  the  money 
to  Mr.  Greenwood,  who  thereupon  paid  the  4,300/.  to 
Mr.  Forsyth,  who  gave  him  a  receipt  for  it,  which 
specified  the  amount  paid  in  respect  of  the  mortgages, 
and  that  425/.  11*.  8rf.  was  in  respect  of  costs  and 
expenses  incurred  in  reference  to  the  business;  the 
accounts  thereof  to  be  hereafter  adjusted.  Messrs. 
Hall  and  Armstrong  and  Messrs.  King  and  Riley  duly 
transferred  their  mortgages  to  Mr.  Greenwood,  by  an 
indenture  dated  the  14th  June,  1864,  to  which  Jackson 
the  mortgagor  was  no  party.  By  this  indenture,  it  was 
recited  that  3,690/.  was  due  on  the  first  mortgage,  and 
610/.  on  the  second  mortgage,  and  it  then  witnessed, 
that,  in  consideration  of  3,690/.  paid  by  Greenwood  to 
Hall  and  Armstrong,  they  assigned  and  transferred 
their  mortgage  securities  to  Greenwood,  and,  in  con- 
sideration of  610/.  paid  to  King  and  Riley,  they  also 
transferred  and  assigned  their  securities  to  Green- 
wood. 

By  another  indenture,  bearing  date  the  following  day, 
viz.,  the  16th  June,  1864,  and  made  between  Mr.  Green- 
wood of  the  first  part  and  Mr.  Cowland  of  the  second 
part,  after  reciting  that  Cowland  had  agreed  to  pay  off 
the  within-mentioned  sum  of  4,300/.  and  to  take  a 
transfer  of  the  within-mentioned  securities,  the  in- 
denture witnessed,  that,  in  consideration  of  4,300/.  paid 
by  Mr.  Cowland  to  Mr.  Greenwood,  he  conveyed  the 
same  sum,  due  on  the  securities  within  mentioned,  and 
all  the  interest  to  become  due  thereunder  and  thereon, 
and  be  also  granted  and  assigned  the  hereditaments 
mortgaged. 

Shortly 
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1864.  Shortly  after  this,  Mr.  Forsyth  delivered  his  bill  of 

s-^'^  costs,  when  it  appeared,  that  a  portion  of  it  consisted 
Forsyth.  °f  costs  incurred  by  neither  the  first  nor  the  second 
mortgagees,  and  costs  which  could  not  properly  be  added 
to  the  mortgage  securities,  and  which  (the  Court  said) 
would  not  have  been  payable  by  Mr.  Greenwood  if  he 
had  filed  a  bill  to  redeem  the  mortgages.  In  fact,  they 
consisted  of  costs  which  had  been  incurred  by  Jackson 
the  mortgagor,  and  were  due  from  him  to  Forsyth,  but 
not  in  his  character  of  solicitor  of  the  mortgagees,  and 
they  were  costs  which  Forsyth,  though  solicitor  of  the 
mortgagees,  could  not  have  required  them  to  pay. 

Mr.  Greenwood  thereupon  applied,  by  summons,  for  an 
order  to  tax  Mr.  Forsyth's  bill,  and  his  application  was 
adjourned  into  Court. 

Mr.  Selwyn,  for  Mr.  Greenwood,  argued,  that  as  he 
had  been  compelled  to  pay  the  costs  in  order  to  prevent 
a  sale  of  the  property,  and  therefore,  under  pressure, 
the  bill  was  taxable  under  the  6  &  7  Vict.  c.  73. 
Secondly,  that  it  was  taxable  at  the  instance  of  the  third 
mortgagee,  who  was  not  only  the  party  liable  to  pay 
but  who  had  actually  paid  it. 

Mr.  Hobhouse  contra*.  The  bill  is  not  taxable  under 
the  7  &  8  Vict.  c.  73,  for  no  part  of  the  business  was 
transacted  in  Chancery,  but  part  was  done  in  the 
Common  Pleas;  this  Court,  therefore,  has  no  juris- 
diction in  the  matter.  If  the  bill  be  taxable,  then  the 
application  must  be  made  by  Mr.  Jackson,  whose  estate 
will  be  sought  to  be  charged.  But,  in  feet,  it  is  a  mere 
matter  of  account  between  the  mortgagor  and  the  mort- 
gagees, and  Greenwood,  who  has  executed  a  deed  ad- 
mitting 
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mittiog  the  amount  to  be  due,  is  estopped,  and  cannot 
open  the  account  upon  summons. 

Mr.  Selwyn  in  reply. 


The  Master  of  the  Rolls. 

1865. 

This  is  a  case  of  some  singularity ;  in  form  it  is  an  Jan.  12. 
application  to  tax  the  bill  of  Mr.  Forsyth,  but,  in  sub- 
stance, it  is  to  alter  and  reform  an  indenture  of  transfer 
of  a  mortgage  to  Mr.  Greenwood,  who  is  the  applicant 
upon  the  present  occasion.  The  real  state  of  the  facts 
is  this: — [His  Honor  stated  the  facts.] 

Mr.  Greenwood  says,  "  I  have  been  deceived  in  this 
matter  by  Mr.  Fortyth,  though  unintentionally  on  his 
part.  I  never  intended  to  pay  more  than  what  was 
actually  due  on  the  mortgages  prior  to  mine,  and  I  in- 
tended merely  to  pay  the  amount  which  I  should  have 
been  liable  to  pay  if  I  had  redeemed  them.  I  insist, 
therefore,  upon  the  repayment  of  so  much  as  did  not 
consist  of  costs  incurred  by  or  were  payable  to  the  prior 
mortgagees,  or  to  their  solicitor  acting  as  such." 

There  is  a  great  deal  of  force  in  what  Mr.  Greenwood 
alleges,  but  it  is  difficult  to  see  how  be  can  obtain  relief 
on  the  present  application.  It  seeks  to  tax  the  bill  of 
Mr.  Forsyth,  and,  in  doing  so,  to  exclude  the  considera- 
tion of  all  items  due  from  the  mortgagor  alone.  If  the 
application  were  to  tax  the  whole  bill,  and  the  only 
question  were  the  fact  whether  the  business  had  been 
done>  and,  if  so,  whether  the  proper  amount  had  been 
charged  for  it,  then  it  would  be  an  application  to  have 
the  bill  of  Forsyth  as  to  costs  incurred  in  respect  of  the 

mortgages 
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mortgages  taxed.  The  proper  person  to  apply  for  that 
purpose  is  Mr.  Jackson,  who  unquestionably  would 
be  entitled  to  do  so,  but  who,  as  I  understand  from 
counsel,  is  satisfied  with  the  bill,  and  who  neither  takes 
nor  authorizes  any  steps  to  be  taken  for  that  purpose. 

If,  on  the  other  hand,  this  be  an  application  to  reduce 
the  amount  paid  upon  the  redemption  or  transfer  of  the 
mortgages,  I  am  unable  to  see  how  this  can  be  obtained 
on  an  application  to  tax  this  bill. 

The  case  lies  in  a  peculiar  position.  On  one  hand,  I 
do  not  understand  that  Mr.  Jackson  admits  that  4,300/. 
was  the  amount  due  on  the  mortgages  to  Hall  and 
Armstrong  and  to  King  and  Riley;  and,  if  he  do  not, 
there  is  nothing  that  I  can  find  in  these  papers  to  bind 
him  as  to  any  such  matter,  and  the  result  may  be,  that 
Greenwood  or  Cowland,  having  paid  the  4,3002.  on  the 
belief  that  this  was  a  charge  on  the  property  included 
in  the  first  mortgage,  may  find,  on  investigation,  that 
this  amount  is  reduced  to  4,100/.,  or  even  to  a  lower 
sum.  Certainly  Mr.  Jackson  is  not  bound  by  the  deed 
to  which  he  was  no  party,  and  I  have  seen  nothing 
which  amounts  to  an  admission,  on  his  part,  that  such 
an  amount  was  due.  In  such  case,  the  result  may  be, 
and,  if  the  account  of  the  bill  of  costs  given  by  the 
applicant  be  correct,  probably  will  be,  that  Mr.  Green- 
wood or  Mr.  Cowland  has  paid  a  debt  due  from  Jackson 
to  Forsyth,  for  the  repayment  of  which  they  have  no 
security  at  all. 

Subject  to  an  observation  I  am  about  to  make  on  the 
indentures  of  transfer,  it  would  appear  clear,  that  if,  from 
any  cause  whatever,  Mr.  Greenwood  became  liable  to 
pay  a  bill  of  costs  due  from  Jackson  to  Forsyth,  he 
(Greenwood)  would  be  entitled  to  have  that  taxed,  and 

could 
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could  be  required  only  to  pay  so  much  thereof  as  Jachson  1865. 
himself  would  be  bound  to  pay,  and  which  amount  would 
of  course  be  the  measure  of  what  Greenwood  could 
recover  again  against  Jackson.  It  is  true  that  Jackson 
might  waive  this  taxation  and  admit  the  amount  claimed 
to  be  the  amount  due ;  and  this,  on  the  present  occasion, 
as  far  as  he  can  do  so,  not  being  a  party  to  this  pro- 
ceeding, I  understand  Mr.  Jackson  to  do.  But  this  is 
not  Mr ^Greenwood's  application ;  his  object  is  to  ex- 
clude altogether  Jackson's  bill  of  costs  due  to  Forsyth, 
and  to  confine  the  payment  to  the  bills  of  costs  properly 
payable  by  Hall  and  Armstrong  and  by  King  and  Riley, 
And  in  answer  to  this  application  so  limited,  even  if  it 
could  be  obtained  on  application  to  tax,  arises  this  diffi- 
culty, viz.,  that  Mr.  Greenwood  is  party  to  a  deed  under 
seal  by  which  he  admits  the  amounts  due  on  the  mort- 
gages to  be  4,300/.,  which,  if  true,  supersedes  all  ques- 
tion of  taxation,  either  of  the  whole  bill  or  of  a  part  of 
it.  It  appears,  on  the  evidence  before  me,  that  this  re- 
cital is  not  correct,  and  that  this  was  not  the  amount 
due  on  the  two  sets  of  mortgages ;  but  Mr.  Greenwood, 
as  long  as  the  deed  so  stands,  seems  to  me  to  be  estopped 
from  alleging  the  contrary:  it  is  clear  that  if,  inde- 
pendently of  the  deed,  Mr.  Greenwood  were  entitled 
to  have  the  bill  taxed,  there  is  nothing  in  the  mode 
and  time  of  payment  to  deprive  him  of  that  right.  But 
though  payment  of  an  undelivered  bill  of  costs,  in  the 
absence  of  any  agreement  as  to  the  amount  of  the  bill, 
without  inspection,  will  not  debar  a  person  of  the  right 
he  had  to  tax  previously  to  payment,  yet  I  know  no  case 
where  a  person  who  has  executed  a  deed,  acknowledging 
the  amount  of  the  bill  to  be  a  given  fixed  sum,  has 
been  allowed  to  have  the  bill  taxed  and  the  amount  in 
the  deed  altered,  as  long  as  that  deed  remains  uncan- 
celled. Here  it  goes  still  further,  for  the  deed  admits  the 
amounts  to  be  due  on  each  mortgage,  amounting  together 
vol.  xxxiv— i.  l  to 
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to  4,300/.,  and  I  am  of  opinion  that,  as  long  as  this 
stands  in  the  deed,  I  cannot  allow  the  amount  to  be  con- 

For'syth.      tested- 

It  would  unquestionably  have  been  different  if  a 
written  agreement  had  been  executed  between  Mr.  For- 
syth and  Mr.  Greenwood,  whereby  Mr.  Forsyth  agreed 
to  have  the  amount  of  what  was  due  on  each  mortgage 
ascertained,  notwithstanding  the  deed,  and  had  agreed 
to  repay  what,  if  anything,  on  taking  that  account,  shonld 
appear  to  fall  short  of  the  amount  mentioned  in  the 
deed  and  paid  by  Greeenwood,  or  even  if,  in  the  absence 
of  any  written  agreement,  a  parol  agreement  to  the  like 
effect  had  been  clearly  proved  ;  but  then  the  application 
would  have  proceeded  on  the  agreement  as  a  separate 
matter,  and  the  deed  would  have  remained  without  the 
necessity  of  any  alteration.  But  although  I  have  care- 
fully examined  the  evidence  for  this  purpose,  I  have  been 
unable  to  find  any  such  agreement  even  alleged,  much  less 
proved.  The  consequence  is,  that  this  is  not  a  case 
where,  on  an  ordinary  application  to  tax  the  bill,  the 
Court  can  entertain  the  question.  If  the  Court  can  deal 
with  it  at  all,  on  which  point  I  decline  to  express  any 
opinion,  it  must  be  by  bill. 

In  my  opinion,  however,  Greenwood  had  not  properly 
explained  to  him,  that  the  425/.  lis.  8rf.  for  costs  in- 
cluded costs  due  from  the  mortgagor  Jackson,  as  well  as 
the  costs  of  the  two  sets  of  the  mortgagees,  and  I  shall, 
therefore,  in  dismissing  the  summons,  decline  to  give 
any  costs  on  either  side. 

Note. — Affirmed  by  the  Lords  Justices,  29th  June,  1865. 
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Dec.  20. 
STRAKER  v.  EWING.  1865. 

Jan.  11. 

THE  facts  of  this  case  are  fully  stated  in  the  judg-  Stoppage  in 
.  truntilu  is  an 

ment-  ordinary  legal 

right,  as  to 

Mr.  Selwyn  and  Mr.  Kay  for  the  Plaintiffs.  Court,  unless 

by  reason  of 
some  unusual 

Mr,  Baggallay  and  Mr.  Lindley  for  Ewing : — Good-  circumstances, 

hart  v.  Lowe  (a) ;  Browne  v.  Hare  (J);  New  Brunswick,  ^J.e>n°  in  er' 

&rc*  Company  v.  Conubeare  (c).  The  Plain- 

"  r     *  ^  tiffe  sold  some 

coals  to  the 

Mr.  Stephens  for  Nasmyth.  Defendant, 

*  ^  and  shipped 

them  for  ex- 

Mr.  Kay  in  reply.  SKft"- 

lading  was 

made  out  and 

delivered  to 
the  vendee's 

The  Master  of  the  Rolls.  agent    The 

Plaintiffs,  not 
This,  though  in  form  a  motion  to  determine  how  and  c*fadv*y~ 
by  whom  the  costs  of  the  various  parties  to  this  suit  are  ment,  insri- 

to  be  paid,  is,  in  substance,  the  hearing  of  the  cause.        an  injunction 

and  to  obtain 
possession  of 
The  object  which  the  Plaintiffs  had  in  filing  the  bill  the  bill  of 

has  been  attained  by  the  injunction  obtained  by  them  ^'"fj,*"^^ 

in   their  equity  by 
allegations  of 
(a)  2  Jac.  %  W.  349.  (c)  9  H.  of  L.  Cos.  711.  gross  fraud, 

(6)  3  tiial.  $  N.  484.  which  were  dis- 

proved.   The 
bill  was  dismissed  with  costs,  the  Plaintiffs'  remedy  being  by  action  against  the  pur- 
chaser for  the  price. 

This  Court  visits  very  severely  a  Plaintiff  who  makes  a  charge  of  fraud  against  a 
Defendant,  which  he  is  unable  to  sustain  by  evidence.  The  rule  is  more  stringent 
where  the  introduction  of  the  charge  is  made  for  the  purpose  of  giving  the  Court 
jurisdiction. 

The  expression  "costs  following  the  event"  refers  to  an  event  produced  hy  the 
decision  of  the  Court,  and  not  to  one  arising  from  a  compromise  between  the  parties. 

l2 
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1865.       in  the  suit,  and  they  contend  and  insist  that  the  costs 
must  follow  the  result. 

The  Defendants,  or  rather  the  principal  Defendant, 
contends  that  the  suit  is  altogether  improper,  that  it 
was  an  abuse  of  the  process  of  this  Court,  and  that  but 
for  an  allegation  of  fraud  and  collusion,  and  another  of 
insolvency,  both  of  which  allegations  are  disproved  by 
the  evidence,  the  suit  would  have  been  stopped  by 
demurrer,  and  no  injunction  at  all  obtained.  Tbey 
insist  also,  that  the  injunction  was  obtained  on  a  false 
representation  made  to  the  Court,  and  that  even  if  the 
suit  could  have  been  entertained,  this  injunction  would 
have  been  dissolved  on  the  real  facts  being  made 
apparent  to  the  Court. 

The  facts  of  the  case  are  as  follows  : — 

The  Defendant  Ewing,  in  the  year  1864,  carried  on 
business  as  a  commission  merchant  both  in  London  and 
in  Liverpool,  but  he  resided  in  London,  and  transacted 
his  business  at  Liverpool,  through  bis  agent  the  De- 
fendant Fraser  of  the  firm  of  Fraser,  Bond  §f  Co. 

In  July,  1864,  Fraser,  as  the  agent  of  Ewing,  agreed 

with  the  Plaintiffs  that  they  should  supply  a  quantity 

of  coke,  to  be  shipped  to  the  East  Indies,  at  23$.  per  ton 

free  on  board  some  ship  to  be  named  by  the  Defendant. 

Accordingly,   the    Plaintiffs,   in    performance  of   their 

contract,  in  the  month  of  September  last,  delivered  763 

tons,  6  cwt.  of  coke  on  board  the  Pensacola  lying  at 

Liverpool,  and  completed  this  delivery  on  the  17th  of 

September,  and  they  sent  the  invoice  of  this  delivery  to 

the  Defendant  Ewing,  which  was  made  out  to  him  in 

these  words : — 

"  Newcastle-upon-Tyne. 

"  Messrs.  James  Ewing  §f  Co.  debtors  to  Straher 

&  Sons 
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fr  Sons,  per  Henry  Smith  it  Co.,  per  the  Pensacola,        1865. 


Three  days  afterwards  Ihe  Pensacola  6ailed  for 
Bombay.  The  bills  of  lading  bore  date  the  same  day 
as  the  invoice,  but,  as  the  coke  had  not  been  paid  for 
at  that  time,  they  were  made  out  in  the  names  of  Eraser, 
Bond  §f  Co.,  of  Liverpool,  "  as  agents."  These  last 
words  were  inserted  in  the  bills  of  lading  without  speci- 
fying for  whom  they  were  agents. 

In  this  state  of  things,  without  reference  to  anything 
further,  the  legal  rights  and  obligations  of  the  parties 
concerned  were  very  clear;  the  Defendant  Ewing  was 
liable  to  pay  the  Plaintiffs  the  866/.  5s.  1  It/.,  the  invoice 
price  of  the  coke,  and  he  was  entitled  to  receive  the 
bills  of  lading. 

A  complication,  however,  arose  in  the  transaction 
from  this  circumstance : — The  coke  in  reality  was 
bought  by  Ewing  for  the  Defendant  Nasmyth,  and  this 
circumstance  appears  to  have  been  known  to  Henry 
Smith  fr  Co.,  the  agents  of  the  Plaintiffs  at  Liverpool, 
through  whom  the  contract  was  entered  into.  It  was 
probably  also  known  to  the  Plaintiffs  themselves. 
There  appears  to  have  been  an  unsettled  account 
between  the  Defendant  Nasmyth  on  the  one  side  and 
the  Defendant  Ewing  on  the  other.  Ewing  insisted 
that  if  Nasmyth  took  the  coke  he  should  pay  for  it. 
Nasmyth,  on  the  other  hand,  insisted  on  having  the 
coke,  and  also  on  making  it  the  means  of  discharging 
a  balance  claimed  by  him  to  be  due  to  him  on  this 
account.  He  declared  that  he  would  only  pay  the 
balance  of  the  invoice  price,  after  deducting  the  amount 
he  claimed  to  be  due  to  him  from  Ewing.     In   this 

state 


J.  Stewart,  master,  for  753-^ths  tons  Brancepeth  coke,       N-*v' 
at  23s.  per  ton,  866/.  5s.  1  Id."  Strarer 


V. 

Ewimo. 
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state  of  circumstances  Ewing  gave  notice  to  Fraser, 
Bond  ft  Co.  not  to  part  with  the  bills  of  lading  until 
they  were  paid  for  the  coke,  and  Nasmyth,  through  his 
solicitors,  gave  a  similar  notice  to  Fraser,  Bond  &  Co. 
not  to  part  with  the  bills  of  lading  except  to  Nasmyth, 
offering,  on  this  being  done,  to  pay  any  balance  of 
account  which  might  be  due  from  him  to  Ewing. 

In  this  state  of  things,  the  course  which  ought  to  have 
been  pursued  by  all  parties  seems  to  me  to  be  very 
plain.  The  sellers  of  the  coke  were  the  Plaintiffs,  the 
buyer  was  the  Defendant  Ewing.  Fraser,  Bond  &  Co. 
ought  to  have  indorsed  over  and  delivered  the  bills  of 
lading  to  Ewing,  on  receiving  from  him  an  undertaking 
to  indemnify  them  against  all  proceedings  by  the 
Plaintiffs  in  respect  of  them,  and  possibly  by  Nasmyth, 
though  be  obviously  had  no  legal  rights  either  to  the 
coke  or  to  the  bills  of  lading.  The  Plaintiffs  ought  to 
have  applied  to  the  Defendant  Ewing  for  payment  of 
the  price  of  the  coke,  and  if  he  refused  it  they  should 
have  commenced  an  action  at  law  against  him.  Instead 
of  doing  this,  they  file  a  bill  in  this  Court  to  prevent 
Fraser,  Bond  St  Co.  from  parting  with  the  bills  of 
lading,  and  praying  for  a  receiver  to  take  possession  of 
the  bills  of  lading  and  of  the  coke. 

The  question,  therefore,  which  I  have  to  consider  is, 
what  course  I  ought  to  have  taken  if  this  suit  had  come 
to  a  hearing,  and,  if  the  Plaintiffs  were  still  unpaid,  the 
price  of  the  coke  sold  by  them.  So  regarding  it,  the 
case  appears  to  me,  on  the  whole  of  the  evidence,  to  be 
a  simple,  ordinary  case  of  goods  sold  and  delivered  by  one 
person  to  another  person,  who  is  the  buyer.  If  this 
Court  were  to  interfere  in  such  cases,  it  would  produce 
great  evils  and  lead  to  much  expensive  litigation.  Here 
Ewing,  through  Fraser,  Bond  fr  Co.,  contracts  to  buy 

a  certain 
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a  certain  quantity  of  coke  from  the  Plaintiffs,  to  be  1865. 
delivered  on  board  a  ship  at  a  particular  price*  The 
Plaintiffs  duly  perform  their  part  of  the  contract,  the 
coke  is  duly  delivered  on  board  the  Pensacola.  When 
this  was  done,  all  the  property  of  the  Plaintiffs  in  and 
all  their  lien  upon  the  coke  was  gone.  The  delivery,  as 
they  very  properly  put  it  in  their  bill,  was  complete. 
The  captain  of  the  Pensacola,  who  received  the  coke 
and  signed  the  bills  of  lading,  received  the  coke  as  the 
agent  of  the  purchaser,  and  the  delivery  was  as  complete 
as  if  the  delivery  had  been  made  personally  to  the  De- 
fendant Ewivg. 

This  being  so,  all  question  about  stoppage  in  transitu 
is  gone,  and  that  doctrine  has  no  relation  to  or  bearing 
upon  this  case.  If  one  merchant  sells  and  delivers 
goods  to  another  without  receiving  the  prices  of  them, 
the  only  remedy  the  seller  has  is  by  action  at  law ;  he 
cannot  seize  the  goods  he  has  delivered,  either  in  the 
hands  of  a  purchaser  or  in  the  hands  of  any  agent  or 
servant  of  his.  This  observation  applies  as  well  to  the 
bills  of  lading  as  it  does  to  the  goods  themselves; 
exactly  the  same  rights  and  obligations  attach  to  the 
bills  of  lading  as  attach  to  the  goods  themselves.  If 
the  Plaintiffs  were  entitled  to  stop  the  bills  of  lading, 
they  would  have  been  entitled  to  stop  the  coke  in  the 
Pensacola  until  the  payment  had  been  made  to  them. 
Accordingly,  this  is  the  view  taken  in  the  pleadings, 
and  this  is  the  scope  of  the  prayer  of  the  Plaintiffs'  bill, 
which,  in  paragraph  4,  prays  that  a  receiver  may  be 
appointed  to  take  possession  of  the  coke. 

This  is,  however,  in  my  opinion,  a  complete  miscon- 
ception of  their  position  by  the  Plaintiffs.  They  were 
at  liberty  to  refuse  to  part  with  their  goods  until  they 
bad  been  paid,  but  having  done  so,  all  they  could  require 

was 
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18ft5.        was  payment  from  the  buyer,  and  this  Court  was  not 
v-p^^^/      and  is  not  the  proper  tribunal  to  enforce  payment 

Ewiho.  gut  t|)e  plaintiffs  have  gone  far  beyond  this,  for  they 

have  filed  this  bill  in  order  to  enforce  payment  of  the 
coke  without  ever  having  applied  to  the  purchaser,  viz., 
the  Defendant  Ewing,  for  payment.  They  have  been 
satisfied  with  the  statement  of  Eraser,  Bond  &  Co. 
that  Ewing  said  that  he  would  not  pay  for  the  coke, 
and  without  making  any  application  to  him  personally, 
they  put  this  bill  on  the  file.  They  not  only  do  this, 
but  they  go  a  great  deal  further,  and  make  the  following 
charges  against  the  Defendants  Ewing  and  Nasmyth: — 

"  The  Plaintiffs  have  discovered  and  it  is  the  fact,  that 
the  mode  of  obtaining  the  said  coke  from  the  Plaintifis 
was  altogether  a  scheme,  concerted  between  James 
Ewing  and  Charles  James  Nasmyth,  in  order  to  get 
such  coke  from  the  Plaintiffs  without  paying  the  price 
thereof,  and  that,  for  this  purpose,  the  last-mentioned 
Defendant  agreed  that  the  said  coke  should  be  pur- 
chased by  James  Ewing  as  the  ostensible  buyer  thereof, 
and  that  Charles  James  Nasmyth  should  then  pretend 
that  such  coke  was  bought  by  him  as  principal,  and 
that  he  should  then  claim  to  set  off  against  the  price 
hereof  a  debt  which  was  previously  due  from  James 
Ewing  to  him,  and  should  thus  obtain  payment  of  such 
debt,  and  should  leave  the  Plaintiffs  to  recover  pay- 
ment, if  they  could,  from  James  Ewing t  who,  as  all 
the  Defendants  knew,  was  quite  unable  to  make  such 
payment." 

In  another  part  of  the  bill  the  Plaintiffs  charge  tbe 
Defendant  Ewing  with  insolvency.  In  support  of  this 
charge  of  insolvency  there  is  not  one  tittle  of  evidence ; 
not  only  is  it  untrue,  but  it  does  not  appear  that  the 
Plaintiffs  ever  at  any  time  believed  it  to  be  true.    The 

utmost 
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utmost  that  the  Plaintiffs  venture  to  swear  respecting  1865. 
the  imputed  insolvency  of  the  Defendant  Ewing  is,  that 
they  had  reason  to  think  that  he  might  have  been  in- 
solvent ;  but  they  do  not  say  that  they  ever  thought  so  ;  Ewmo, 
aod  this  assertion,  that  they  had  reason  so  to  think,  is 
introduced,  not  for  the  purpose  of  proving  the  allegation, 
but  for  the  purpose  of  endeavouring  to  defend  the  in- 
troduction of  it,  while,  on  the  evidence  itself,  there 
is  nothing  which  could  induce  a  reasonable  man  to 
entertain  such  opinion.  Insolvency  is  a  very  serious 
charge  to  be  made  against  a  person  engaged  in  trade  or 
commerce,  and  when  made  wantonly,  or  without  due 
consideration,  it  recoils  on  the  person  who  makes  it. 

The  other  charge  is  one  of  still  graver  import;  it 
alleges  that  both  the  Defendants  {Ewing  and  Nasmyth) 
entered  into  a  scheme  to  obtain  goods  from  the  Plaintiffs 
without  paying  for  them.  This  charge  is  supported  thus 
in  the  affidavit  on  which  the  injunction  was  obtained  : 

"  I  believe  that  it  is  the  fact  that  the  mode  of  obtain- 
ing the  said  coke  from  the  Plaintiffs  was  altogether  a 
scheme,  which  was  concocted  between  James  Ewing  and 
Charles  James  Nasmyth,  in  order  to  get  such  coke  from 
the  Plaintiffs  without  paying  the  price  thereof,  and 
that,  for  this  purpose,  the  said  last-mentioned  De- 
fendants agreed  together  that  the  said  coke  should  be 
purchased  by  James  Ewing  as  the  ostensible  buyer 
thereof,  and  that  Charles  James  Nasmyth  should  then 
pretend  that  such  coke  was  bought  for  him  as  principal, 
and  that  he  should  then  claim,  as  he  does  in  fact  now 
claim,  to  set  off  against  the  price  thereof  a  debt  pre- 
viously due  from  James  Etcing  to  him,  and  should  thus 
obtain  payment  of  such  debt,  and  should  leave  the 
Plaintiffs  to  recover  payment,  if  they  could,  from  James 
Ewing,  who,  as  I  believe  all  the  said  Defendants  knew, 

was  quite  unable  to  make  such  a  payment." 

This 
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1865.  This  charge  not  only  is  not  proved,  but  it  is  disproved, 

not  merely  by  the  oaths  of  the  parties  concerned,  but 
also  by  the  whole  character  and  by  all  the  details  of 
the  transaction  itself,  and  though  the  Plaintiff  Joufk 
Straker,  in  the  passage  I  have  read,  swears  to  his  belief 
only,  now,  on  the  full  disclosure  of  the  whole  matter, 
there  does  not  appear  that  there  was,  or  is,  a  single  fact 
which  ought  to  have  induced  a  reasonable  man  to  enter- 
tain such  a  belief. 

This  Court  has  always  visited,  and  I  trust  will  always 
visit,  very  severely  a  Plaintiff  who  makes  a  charge  of 
fraud  against  a  Defendant,  and  is  afterwards  unable  to 
sustain  the  charge  by  evidence.  But  if  this  rule  is  to 
be  made  more  stringent  in  any  one  case  more  than 
another,  it  is  when  the  only  circumstance  that  can  give 
the  Court  jurisdiction  to  entertain  the  case  at  all  is  the 
fact,  that  the  Defendants  have  been  guilty  of  fraud  and 
collusion,  where,  in  fact,  the  interposition  of  the  Court 
is  rested  on  this  allegation,  and  where  its  aid  is  prayed 
to  defeat  such  fraud  and  collusion. 

I  have  already  stated  my  opinion  that  this  was  not 
even  a  case  for  stoppage  in  transitu;  but  if  it  were,  and 
the  case  is  presented  in  that  light  by  the  bill,  this  would 
be  an  ordinary  legal  right  enforcible  by  an  ordinary 
legal  remedy,  and,  unless  by  reason  of  some  unusual 
circumstances,  this  Court  would  not  interfere.  And, 
accordingly,  in  order  to  give  this  Court  power  to  enter- 
tain the  case,  it  must  be  shewn  that  some  fraud  on  the 
part  of  one  or  more  of  the  Defendants,  or  some  col- 
lusion between  them  existed.  Assuming  such  fraud  to 
exist,  the  suit  is  properly  framed,  without  it  there  could 
be  no  pretence  for  making  the  Defendant  Nasmyth  a 
party,  between  whom  and  the  Plaintiffs  there  was  no 
privity  of  any  sort.     Accordingly,  in  order  to  obtain 

the 
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the  interposition  of  the  Court,  it  is  broadly  alleged  in         1865. 
the  bill,  that  the  two  Defendants,  Ewing  and  Nasmyth,      ^— *>-w 
laid  a  scheme  to  obtain   the   coke   without  payment,      Straker 
in  other  words  to  defraud   the  Plaintiffs  of  their  pro-       Ewing. 
perty.     And  as  some  evidence  of  this  was  necessary 
in  order  to  obtain  from  the  Court  an   interim  order 
or  an  injunction,  this  accusation  is  inserted,  though  in  a 
somewhat    more   mitigated   form,  in  the  affidavit    on 
which   the    injunction   was    obtained,   in   the  passage 
I  have  already  read,  not  indeed  as  a  positive  fact,  but 
as  a  matter  believed  by  the  Plaintiffs  to  be  true.     There- 
upon, and  on  the  strength  of  this,  the  Court  granted  an 
interim  order  or  an  ex  parte  injunction,  which  amounts 
to  the  same  thing ;  this  is  extended  from  time  to  time, 
in  order  to  enable  the  affidavits  on  both  sides  to  be 
completed,  till  the  hearing  of  the  motion,  and  when  the 
motion  is  heard,  it  turns  out  that  there  is  not  a  shadow 
of  truth  in  this   charge.     On   this   ground   alone,  the 
Court  would  have  dissolved  the  injunction,  if  it  had 
been  applied  to  for  that  purpose. 

But  treating  the  matter  now  as  the  hearing  of  the 
cause,  and  assuming  for  this  purpose  that  the  Plaintiffs 
have  not  received  any  part  of  the  price  of  the  coke 
delivered  by  them,  this  case  fails  in  every  respect;  the 
Court  has  no  power  to  entertain  the  question,  and  the 
defamatory  charges,  by  which  the  jurisdiction  was  en- 
deavoured to  be  obtained,  have  wholly  failed.  In  such 
a  case,  if  it  had  rested  there,  it  would  be  plain  that  the 
Plaintiffs'  bill  would  simply  have  been  dismissed  with 
costs.  As  the  case  now  stands,  in  addition  to  this,  it 
appears  that  no  application  for  payment  was  made  to 
the  Defendant  Ewing  before  the  bill  was  filed,  and  that 
though  he  told  Fraser,  Bond  §f  Co.  that  he  would  not 
pay  for  the  coke,  yet,  when  he  took  legal  advice  and 
understood   his  position,  he   was   at  once  teady  and 
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willing  to  pay  for  it  if  he  got  the  bills  of  lading,  and 
this  he  has  accordingly  done. 

1  might  now  properly  conclude,  but  before  parting 
with  the  case  1  am  desirous  of  noticing  an  argument  in 
favour  of  the  Plaintiffs,  which  I  stated  in  the  outset,  and 
which  has  been  much  insisted  upon  on  their  behalf.  It 
is  this : — It  was  said  that  the  general  rule  adopted  by  the 
Court  is,  to  make  the  costs  follow  the  event ;  that,  in 
this  case,  the  effect  of  this  suit  has  been  to  obtain  for 
the  Plaintiffs  the  price  of  the  coke  supplied  by  them, 
and  that  they  ought  therefore  to  have  the  costs  inci- 
dental to  their  successful  suit.  There  is  an  obvious 
fallacy  in  this  reasoning;  when  the  Court  uses  the 
expression  "  that  the  parties  must  abide  by  the  usual 
rule,  and  that  the  costs  must  follow  the  event/'  it  speaks 
of  an  event  produced  by  the  decision  of  the  Court,  not 
one  settled  by  the  compromise  of  the  parties.  If  no 
compromise  had  been  entered  into  and  the  suit  had 
been  brought  to  a  hearing  before  me,  the  event  would 
have  been  the  dismissal  of  the  bill.  I  am,  by  the 
arrangement  between  the  parties,  to  deal  with  this  case 
exactly  as  if  no  compromise  had  been  entered  into, 
exactly  as  if  this  cause  had  been  argued  before  me,  on 
the  present  evidence,  at  a  time  when  it  was  ripe  for 
hearing.  The  rule,  therefore,  so  far  from  being  favour- 
able to  the  Plaintiffs,  is  adverse  to  them.  This  suit,  in 
my  opinion,  ought  not  to  have  been  instituted,  and  the 
Plaintiffs  can  derive  no  advantage  from  a  compromise, 
extorted  by  the  combined  effect  of  the  peculiar  position 
of  risk  in  which  this  cargo  would  have  been  placed  had 
it  arrived  in  India  without  any  one  being  authorized  to 
receive  it,  and  the  order  of  the  Court  produced  by  the 
misstatements  I  have  commented  upon.  The  injunction, 
obtained  by  the  allegation  of  collusion  and  insolvency, 
may  possibly  have  been  the  cause  of  the  Defendant 
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Etcinff  paying  the  money  rather  than  running  the  risk  1865. 
of  the  coke  being  lost  on  its  arrival  at  Bombay,  from 
the  want  of  some  person  authorized  to  receive  and 
dispose  of  it.  But  the  injunction  was  improperly  ob-  Ewino, 
tained,  and  although  it  may,  in  the  way  I  have  men- 
tioned, have  been  beneficial  to  the  Plaintiffs,  it  can 
confer  no  advantage  upon  them  as  regards  the  final 
conclusion  and  costs  of  the  suit. 

It  follows  from  all  this,  that  the  Plaintiffs  must  pay 
the  costs  of  the  suit  of  all  the  Defendants.  As  the  costs 
of  Fraser,  Bond  $  Co.  have  already  been  paid  by  the 
Defendant  Ewing,  he  will  add  them  to  his  own  costs 
and  receive  the  increased  amount  from  the  Plaintiffs, 
who  will  also  have  to  pay  the  costs  of  the  Defendant 
Nasmyth. 


Ol 


HUNT  v.  MANIERE.  1864. 

Dec.  8. 
HPHE  Plaintiffs,  Messrs.  Hunt,  were  London  whar-  Spurious 

A     fingers.     In  the  year  1862,  some  cases  of  cham-  champagne, 

°  '  '  having  a  coun- 

pagne,   branded    as    the   produce   of   Veuve,    Cliquot,  terfeit  brand, 

Ponsardin  fr  Co.,  were  warehoused  at  their  wharf  on  ™h  Xh^ 

dock  warrants  made  out  in  the  name  of  Bernard.    The  fingers,  who, 
•     *.     .  .  ii  ii.ii  having  notice 

wine  was  in  fact  spurious,  and  branded  with  the  counter-  of  the  fraud 

feit  mark  of  the  firm  of  Veuve,  Cliquot,  Ponsardin  8c  ?nd  *at  an  in" 

.  junction  was 

Co.,  and  who,  having  discovered  the  fraud,  gave  notice  about  to  be 

of  that  fact  to  the  Plaintiffs  on  the  6th  February,  1863.  g^JSw 

They  also  stated  that  the  wine  was  about  to  be  sold,  it  over  to  the 

and  that  they  would  apply  for  an  injunction  on  the  next  dock  warrants. 

day  to  prevent  the  sale,  and  they  requested  the  Plain-  The  c™Jht  , 

J       ^  upon  bill  filed, 

tiffs  restrained  an 
action  for  da- 
mages for  the  non-delivery,  commenced  by  the  holder  of  warrants  against  the  whar- 
fingers. 
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1864.  tiffs  to  detain  the  wine  until  the  injunction  should  have 
been  obtained.  The  bill  was  accordingly  filed  by 
Ponsardin  (Ponsardin  v.  Stear)  on  the  13th  of  Feb- 
Manicre.  ruary,  1863,  the  only  Defendants  being  Stear  and  the 
Plaintiffs.  About  3  o'clock  on  the  same  day  Manure, 
who  was  the  indorsee  of  the  dock  warrants,  demanded 
the  wine  of  the  wharfingers,  but  they  refused  lo  deliver 
it.  An  injunction  was  granted  on  the  same  day  to  re- 
strain the  Plaintiffs  from  parting  with  the  wine,  and 
notice  of  which  was  given  to  the  Plaintiffs  on  the  same 
day,  but  after  they  had  refused  to  deliver  it  to  Manure. 
The  writ  of  injunction  was  served  on  the  Plaintiffs  sub- 
sequently. 

By  arrangements,  in  the  suit  of  Ponsardin  ▼.  Stear, 
the  wine  was  sold  as  in  Ponsardin  v.  Peto{a),  the 
counterfeit  brand  having  been  removed. 

Maniere,  insisting  that  the  Plaintiffs  were  not  justified 
in  refusing  to  deliver  up  the  wine  to  him  the  indorsee  of 
the  dock  warrants,  brought  an  action  against  the  Plain- 
tiffs in  June,  1864,  to  recover  damages  for  the  wrongful 
conversion  of  the  wine.  This  action  had  proceeded  to 
notice  of  trial.  On  the  25th  of  November,  1864,  the 
Plaintiffs  instituted  this  suit  against  Maniere  to  restrain 
him  from  proceeding  in  his  action  at  law,  and  a  motion 
was  now  made  for  an  injunction. 

Mr.  Selwyn  and  Mr.  J.  Howard  for  the  Plaintift. 
The  Plaintiffs,  having  notice  of  the  fraud  intended  to  be 
practised  on  Messrs.  Cliquot  and  the  public,  and  that 
an  injunction  was  about  to  be  obtained  to  prevent  it, 
were  fully  justified  in  refusing  to  deliver  over  the  wine, 
and  thereby  assist  in  the  fraud.  The  Court,  having  cog- 
nizance 
(a)  33  Beav.  642. 
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nizunce  over  the  subject,  will  protect  the  Plaintiffs,  and,        1864. 
if  any  damages  are  to  be  recovered,  it  must  be  in  this 
Court. 


M  AMI  ERE. 


Mr.  Hobhou&e,  Mr.  LoveU  and  Mr.  Morgan  Howard 
For  the  Defendants.  The  duty  which  the  Plaintiffs  had 
undertaken,  as  mere  agents,  was  to  deliver  over  the  pro- 
perty to  the  persons  having  the  legal  right  to  the  pos* 
session,  that  is,  to  the  indorsee  of  the  dock  warrants. 
It  was  not  for  them  to  have  regard  to  the  mere  notice 
of  any  stranger  that  a  wrong  was  intended,  or  that  a 
bill  was  about  to  be  filed;  nothing  but  a  positive  in- 
junction could  justify  them  in  refusing  to  deliver  over 
the  goods  to  the  rightful  owner.  The  proper  test  of 
what  was  the  Plaintiff^'  duty  is  this  : — Would  they 
have  incurred  any  liability  by  delivering  over  of  the 
wine  to  Mr.  Maniere?  It  is  plain  they  would  not,  for, 
until  the  injunction  was  granted,  they  were  under  no 
obligation  except  to  the  owner,  and  a  wharfinger  cannot 
set  up  the  rights  of  a  third  party.  At  all  events,  the 
Plaintiffs'  liability  is  a  question  to  be  determined  at 
law,  and  the  action  which  will  decide  it  ought  to  pro- 
ceed ;  Farebrother  v.  Welchman  (a). 

The  Master  of  the  Rolls. 

I  think  that  the  wharfingers  acted  rightly  on  this  oc- 
casion. As  I  understand  the  case,  it  stands  thus :  there 
are  certain  wharfingers  in  possession  of  wine  which 
they  know  to  be  a  fraudulent  and  spurious  imitation  of 
the  manufacture  or  growth  of  other  persons.  They  are 
informed  by  the  persons  injured  that  they  are  about  to 
file  a  bill  and  to  obtain  an  injunction  to  restrain  their 
parting  with  the  wine. 

The 
(o)  3  Drew.  122. 
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]  864.  The  holder  of  the  dock  warrants  then  comes  and  asks 

for  the  delivery  of  the  goods  before  the  wharfingers  have 
notice  of  any  injunction,  and  the  wharfingers  decline  to 
deliver  them,  saying  that  an  injunction  was  about  to  be 
applied  for.  They  then  send  to  ascertain,  and  find  that 
an  injunction  had  actually  been  granted  at  the  time 
when  the  application  was  made  for  the  goods.  The 
holder  of  the  dock  warrants  then  brings  an  action 
against  the  wharfingers  for  the  non-delivery  of  the  wine. 

I  am  of  opinion  that  the  wharfingers  would  have 
acted  culpably  if  they  had  parted  with  the  wine  on  that 
occasion.  1  assume  that,  at  law,  they  were  bound  to 
deliver  it  up  to  Maniere,  and  that  a  jury  would  give  him 
damages  for  the  non-delivery,  though  to  what  extent  1  do 
not  know ;  still  I  am  of  opinion  that  this  Court  would 
require  persons,  in  the  situation  of  these  wharfingers! 
not  to  deliver  up  the  wine. 

Suppose  this  case : — A  sum  of  1,000/.  being  deposited 
at  a  bankers  in  the  name  of  a  mere  trustee,  a  person 
applies  to  the  bankers  saying,  "  this  is  a  trust  fund  be- 
longing to  me  which  the  trustee  is  going  to  misapply  ;  I 
am  about  to  apply  for  an  injunction,  therefore  do  not 
part  with  the  money  in  the  meantime ;"  afterwards  the 
bankers  refuse  to  pay  it  to  the  trustee,  and  subsequently 
notice  of  an  injunction  is  given  to  the  bankers.  Can 
the  trustee  bring  an  action  against  the  bankers  for  the 
damage  he  has  sustained  by  being  prevented  from  com- 
mitting a  breach  of  trust?  If  that  be  law,  it  cer- 
tainly is  not  equity.  Here  the  only  damage  which 
the  Plaintiff  in  this  action  has  sustained  is,  that  the 
spurious  wine  would  have  sold  for  more  if  he  had  been 
allowed  to  sell  it  as  the  genuine  wine  of  Cliquot  fr  Co.9 
and  he  brings  his  action  against  the  wharfingers  for 
having  prevented  him  from  committing  that  fraud. 

I  believe 


Hunt 

v. 
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I  believe  that  before  the  writ  of  distringas  to  prevent  1864. 
a  transfer  of  stock  bad  been  sanctioned  by  Act  of  Par- 
liament (a),  it  did  not  prevent  the  Bank  of  England 
from  allowing  a  transfer,  but  the  practice  was  that  the  Manierb. 
bank  gave  notice  to  the  person  who  had  lodged  the  dis- 
tringas, that  they  would  stop  the  transfer  for  three  days, 
in  order  to  enable  him  to  obtain  an  injunction  (&).  But 
did  anybody  ever  hear  of  an  action  being  brought 
against  the  bank  by  a  trustee  who  had  thus  been  pre- 
vented by  them  committing  a  breach  of  trust. 

I  am  clearly  of  opinion  that  this  is  a  case  in  which 
the  wharfingers  acted  properly,  and  that  they  are  entitled 
to  an  injunction  to  stay  the  action  until  the  hearing  of 
this  cause  or  further  order. 

(a)  5  Vict.  c.  5,  «.  4,  5.  Bank  of  England,  Younge,  385  ; 

(M  See   Toulmin  v.  Copeland,  Argent  v.  The  Bank  of  England, 

6  Price,  405;  7  Price,  631;  Scott  1    Younge  if   C.  (Exch.)   557; 

v.TAe  Hank  of  Enalandt2  Younge  Willianu  v.  The  Bank  of  Eng- 

4  Jervu,  327 ;    Felluuxt  v.  The  land,  2  Younge  Sc  C.  (  Exch.)  265. 


WHITEHEAD  ».  LYNES.  D^°' 

TJan.  11. 
HIS   was   an   application   on   the   part   of  Alfred  whereaper- 
Tyrrell,  the   receiver  in   the  cause,  that   an  in-  wn  ■«*■ for 
quiry  might  be  directed  to  assess  the  damages  which  the  ground  of 

he  had  sustained  by  the  wrongful  issue  and  execution  tne  ""proper 

«  .  U8e  °« tne  pro- 

of two  writs  of  fieri  facias  on  16th  September  last,  and  cess  of  this 

that  William  Cross  and  John  Edens,  in  whose  names  J^'J^i6 

such  writs  were  issued  by  Mr.  Burr  ell  their  solicitor,  whom  the  com- 

and  Mr.  Burrell  himself,  or  some  or  one  of  them,  might  squires  the  * 

be  ordered  to  pay  to  Alfred  Tyrrell  the  amount  which  m.atter  l?  be 

tried  ftt  i&w, 

should  this  Court  will 

permit  it  to  be 

tried  at  law,  instead  of  itself  assessing  the  damages. 

A  four  dap'  order  seems  still  to  be  the  proper  process  for  compelling  a  receiver  to 

pay  over  his  balances  in  accordance  with  an  order  of  the  Court. 

VOL.  XXXIV — 1.  M 
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should  be  so  assessed,  and  that  they  might  pay  the  costs 
of  this  application  and  consequent  thereon. 

By  an  order  dated  22nd  March,  1862,  it  was  ordered, 
that  the  Receiver  should  pay  the  future  balances  which 
should  be  reported  due  from  him  in  respect  of  the 
descended  freehold  estates,  as  to  £$th  parts  thereof  to 
William  Cross,  and  as  to  £jth  parts  to  John  Eden*. 

By  the  Chief  Clerk's  certificate,  dated  13th  April, 
1864,  a  balance  of  818/.  Us.  5d.  was  certified  to  be  due 
from  the  Receiver  on  passing  his  account,  and  which 
sum  was  to  be  paid  as  follows : — "  730Z.  16*.  4d  part 
thereof,  which  had  arisen  from  rents  and  profits  of  the 
descended  freehold  estates,  was  to  be  paid  and  applied 
by  Alfred  Tyrrell  in  the  manner  directed  by  the  order 
of  the  22nd  of  March,  1862." 

Claims  had  been  made  on  these  sums  by  certain 
other  persons,  who  had  filed  a  bill  and  presented  a 
petition  for  enforcing  them,  of  which  notice  had  been 
given  to  the  Receiver.  In  consequence  of  these  disputes 
the  money  remained  in  the  hands  of  the  Receiver's 
solicitors. 

On  the  16th  of  September,  1864,  two  writs  of  fieri 
facias  were  issued  by  Mr.  Burrell,  as  the  solicitor  of 
William  Cross  and  John  Edens,  and  put  in  execution 
against  the  Receiver;  one  of  such  writs  at  the  suit  of 
William  Cross  for  365Z.  85.  2d.  (being  his  £$th  part  of 
the  sum  of  730/.  16*.  id.),  and  the  other  of  such  writs 
at  the  suit  of  John  Edens  for  267 /.  19*.  Ad  (being  his 
ijth  parts  of  the  sum  of  730/.  16*.  id.). 

On  22nd  September,  an  application  was  made  by  the 
Receiver  to  Vice-Chancellor  Kinder sleyy  as  the  vacation 

Judge, 
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Judge,  to  discharge  the  writs  of  fieri  facias ;  upon  which  1864. 

application  an  order  was  made  discharging  the  writs  ^^v^* 

and   for   payment   by   the   Receiver  of   the  sums   of  Va 

365/.  8*.  2rf.  and  267/.  19*.  4rf.  to  Messrs.  Cross  and  L™«- 
Edens  respectively. 

The  questions  now  argued  were,  first,  whether  a  fi.  fa. 
was  the  proper  process  against  a  Receiver  under  the 
court;  secondly,  whether,  under  the  peculiar  circum- 
stances of  the  case,  any  process  ought  to  have  been 
issued  ex  parte  against  the  Receiver;  and  thirdly,  as  to 
the  proper  modes  by  which  the  Receiver  should  enforce 
his  claim  for  damages. 

The  first  question  depended  principally  upon  whether 
the  Order  of  22nd  March,  1862  (which  directed  the 
Receiver  to  pay  to  Mr.  Cross  £jth  parts  and  to 
Mr.  Edens  ££th  parts  of  the  balances  which  should  be 
certified  to  be  due  from  him),  together  with  the  Chief 
Clerk  s  certificate  of  13th  Aprily  1864,  constituted  such 
an  order  for  payment  as  would  entitle  Messrs.  Cross 
and  Edens  to  sue  out  a  writ  of  fieri  facias  under  the 
Consolidated  Order  XXIX,  Rule  6,  and  whether  a 
Receiver  was  a  "  person"  within  the  meaning  of  the 
Consolidated  Order  and  Rule.  It  had  hitherto  been 
considered  the  practice  of  the  Court,  in  the  case  of  a 
Receiver,  that,  before  any  compulsory  process  could  be 
issued  against  him,  a  four  day  order  should  be  obtained 
foT  the  payment  by  the  Receiver  of  the  money,  and  this 
appears  to  have  been  laid  down  by  Lord  Eldon  in 
Davies  v.  Calcraft  (a) ;  but  no  case  on  the  subject 
appears  to  have  been  decided  since  the  General  Orders 
of  10th  Moy,  1839  (made  in  pursuance  of  the  act  of 
1  &  2  Vict.  c.  110),  which  authorized  the  issuing  of 

writs 
(«)  14  r«.  143. 
m2 
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1864.        writs  of  fieri  facias,  and  which  is  now  the  Consolidated 
Order  XXIX,  Rule  6. 

Mr.  Bagg allay  and  Mr.  Hardy,  for  the  Receiver, 
insisted  that  the  process  was  irregular,  and  that  the 
Court  ought  to  assess  the  damages  occasioned  to  the 
Receiver  by  the  wrongful  act  of  Cross,  Edens  and  their 
solicitor.  They  cited  Barker  v.  Braham  (a) ;  Bates  v. 
Pilling  (b);  Sowell  v.  Champion  (c);  Rolinv.Steward(d); 
Frotrd  v.  Lawrence  (e) ;  Bailey  v.  Devereux  (/) ;  Bray 
v.  Hooker  (g)  ;  Daniets  Prac.  (A). 

Mr.  Selwyn,  for  Cross  and  Edens,  insisted  on  the 
regularity  of  the  process  and  on  their  right  to  have  the 
matter  tried  at  law. 

Mr.  Hobhouse  and  Mr.  Hemings,  for  Bttrrcll,  argued, 
that  he  was  not  personally  responsible ;  Coken  v.  Mor- 
gan (i) ;  Carratt  v.  Morley  (A) ;  and  that  it  was  a  ques- 
tion to  be  tried  at  law. 

Mr.  Bagg  allay }  in  reply,  cited  Arrowsmith  v.  Hill  (I). 

The  Master  of  the  Rolls  considered  that  a  four 
days'  order,  and  not  a  fi.  fa.,  was  the  proper  process 
against  the  Receiver  to  compel  payment.  But,  secondly, 
whether  that  were  so  or  not,  he  thought  that,  under  the 
peculiar  circumstances  of  this  case,  the  Messrs.  Cross 
and  Edens  were  not  justified  in  issuing  the  fieri  facias. 
He  reserved  the  question  as  to  damages. 


The 

(a)  3  Weli.  368.  (g)  Dick.  638. 

(6)  6  Barn.  $  C.  38.  (h)   Vol.  1,  p.  361  (3rd  edit.) 

(c)  6  Adol.  $  E.  407.  (i)  6  Dow.  4  Ry.  8. 

(</)  14  C.  B.  Rep.  595.  (*)  1  Q.  B.  Rep.  18. 

(«)  1  Jac.  $  W.  655.  (/)  2  PhilL  609. 
(/;  1  Fern.  269. 
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The  Master  of  the  Rolls. 

This  was  an  application  by  a  Receiver  appointed  by 
the  Court,  asking  the  Court  to  assess  damages,  sustained 
by  him  by  reason  of  the  improper  issue  of  two  writs 
of  fieri  facias,  and  the  question  was,  whether  I  could 
properly  direct  such  an  inquiry.  I  have  already  decided 
that  these  writs  had  been  improperly  issued. 


1865. 


Jan.  11. 


I  have  considered  all  the  cases  on  this  subject,  which 
are  not  numerous,  having  entertained  considerable 
doubts  as  to  the  propriety  of  the  order  to  be  made.  I 
think  that  the  case  of  Arrowsmith  v.  Hill  (a)  governs 
this  case.  The  result  of  the  cases  seems  to  be,  that  the 
Court  has  power  to  direct  an  inquiry  as  to  the  da- 
mage sustained  by  the  improper  use  of  the  powers  of  this 
Court,  and  also  that,  as  a  general  rule,  this  Court  will 
not  allow  its  process  to  be  inquired  into  in  a  Court  of 
Law.  But  in  Arrowsmith  v.  Hill,  Lord  Cottenham  ex- 
pressly lays  it  down,  that  if  the  person  against  whom 
the  complaint  is  made  is  desirous  of  having  it  tried  in  a 
Court  of  Law,  he  is  entitled  to  have  it  so  tried.  Here  the 
complaint  is  made  against  the  Defendants  William  Cross 
and  John  Edens,  and  against  their  solicitor,  Mr.  Burrell, 
and,  as  I  understood  their  counsel,  they  insist  that,  if  the 
matter  is  to  be  tried  at  all,  it  shall  be  by  an  action  at 
law.  I  think  that  after  the  case  of  Arrowsmith  v.  Hill,  I 
cannot  refuse  this  to  them,  and  accordingly,  I  shall  make 
the  same  order  as  in  that  case.  I  shall  treat  this  as  an 
application  for  leave  to  bring  an  action  at  law,  as  Lord 
Cottenham  did  in  the  case  above  referred  to.  I  shall 
give  such  leave  and  reserve  the  costs  of  this  application, 
which  I  shall  probably  make  abide  the  result  of  the 
action.  I  am  also  influenced  in  some  degree  by  con- 
sidering 

(a)  2  Phill.  609. 
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sidering  that,  in  a  case  of  this  description,  a  jury  is  a 
very  fit  tribunal  to  determine  the  amount  of  damages,  if 
any,  to  be  awarded  to  the  Receiver.  It  will  of  course 
be  open  to  the  Defendants  in  the  action  to  contest  the 
accuracy  of  the  opinion  I  have  expressed,  that  no  writ  of 
ji.fa.  ought  to  have  issued,  and  to  contend  that  the  writ 
of  ji.  fa.  was  properly  issued. 


Jan.  21,  24. 

A  widow  be- 
came entitled 
to  her  dower, 
after  which 
the  lands  were 
taken  compul- 
torily  by  a 
public  board, 
and  one-third 
of  the  pur- 
chase-money 
was  paid  into 
Court,  in- 
vested, and 
carried  over  to 
a  separate 
account  to 
answer  the 
dower.    The 
widow  died  in 
October,  be- 
tween the  July 
and  January 
dividends  :— 
Hela\  that  her 
estate  was  en- 
titled to  an 
apportionment 
of  the  latter 
dividends. 


HARROP  v.  WILSON. 

TN  1822  Joseph  Gittins  died  seised  in  fee  of  two  free- 
A  hold  houses  in  Shrewsbury,  out  of  which  his  widow 
was  entitled  to  dower. 

These  houses  were  taken  in  1834,  under  compulsory 
powers  by  the  paving  trustees  of  that  town.  They  paid 
the  purchase-money  into  Court,  and,  under  an  order  of 
this  Court,  made  in  1835,  one-third  of  the  purchase- 
money,  amounting  to  511/.  Consols,  was  carried  over  to 
the  dower  account  of  the  widow,  and  the  dividends 
were  ordered  to  be  paid  to  her  for  life,  with  liberty  to 
apply. 

The  widow  received  the  dividends  down  to  the  5th  of 
July,  1864,  and  she  died  in  October,  1864*.  A  petition 
was  now  presented,  by  a  purchaser  of  the  heir's  interest 
in  the  fund,  for  payment  to  him  of  the  611/.  Consols. 
The  question  was,  whether  the  personal  representative 
of  the  widow  was  entitled  to  an  apportioned  part  of  the 
dividends  which  had  accrued  between  the  5th  of  July 
and  her  death  in  October. 


Mr.  T.  H.  Terrell  in  support  of  the  petition.    The 

widow 
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widow  has  no  claim  to  an  apportionment  It  is  clear  1865. 
that,  independently  of  the  statute  1 1  Geo.  2,  c.  19,  s.  15, 
there  would  be  no  apportionment,  and  that  act  only 
applies  to  the  case  of  lands  demised  by  a  tenant  for  life, 
where  the  lease  expires  on  his  death,  and  the  rent 
became  lost,  as  neither  the  executors  of  the  tenant  for 
life  nor  the  remainderman  could  recover  the  apportioned 
rent.  The  remedy  was  one  directed  merely  against  the 
tenant.  Here  there  was  no  demise  at  all,  and  therefore 
there  can  be  no  apportionment  But  even  if  it  be  con- 
sidered that  there  was  something  amounting  to  a  parol 
demise,  still,  before  the  actual  assignment  of  the  widow's 
dower,  the  lease  must  necessarily  be  considered  as  the 
lease  of  the  heir  and  not  of  the  dowress,  and  on  a 
demise  by  the  heir,  continuing  after  the  death  of  the 
widow,  there  could  be  no  apportionment;  Ex  parte 
Smyth  (a). 

Mr.  Renshaw  for  the  widow's  representative.  The 
houses  were  taken  compulsorily  and  without  the  assent 
of  the  widow,  and  the  purchase-money  was  liable  to  be 
re-invested  ;  it  must  therefore  be  treated  as  being  land. 
But  the  carrying  over  of  one-third  of  the  fund  was 
equivalent  to  an  assignment  of  her  dower.  If  she  had 
been  in  the  personal  occupation,  she  would  have  had 
the  enjoyment  down  to  her  death  ;  but  if  she  had  let  it, 
she  would  have  been  entitled  to  an  apportionment  under 
the  express  words  of  the  statute  1 1  Geo.  2,  c.  11; 
KeviU  v.  Davie*  (i) ;  and  see  the  4  &  5  Will.  4,  c.  22. 

Mr.  Terrell  in  reply. 

The  Master  of  the  Rolls. 

As  I  understand  the  case,  I  think  the  estate  of  the 
widow  is  entitled  to  an  apportionment  in  respect  of  her 

dower, 
(a)  I  Swanst.  337.  (6)  15  Sim.  466. 
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dower.  This  at  least  is  quite  clear,  that  if  the  dower 
had  been  assigned,  and  the  lands  assigned  to  her  had 
been  held  by  her  tenant  whose  demise  determined  by 
her  death,  she  would  then  have  been  entitled  to  an  ap- 
portionment of  the  rents  of  ber  one-third  down  to  the 
day  of  her  death. 

Here,  a  public  body,  having  authority  under  the  act, 
take  the  two  houses  compulsorily.  They  admit  that 
the  widow  is  entitled  for  life  to  one-third  of  the  pur- 
chase-money, which  amounts  to  511/.,  and,  instead  of 
re-investing  it  in  land  to  answer  her  dower,  tbey  pay  it 
into  Court.  I  am  of  opinion  that  it  is  then  in  the  same 
position  as  the  land  itself,  and  that  the  dividends  on  the 
fund  are  analogous  to  the  rents  which  would  have  been 
produced  upon  a  demise  by  the  widow  of  the  lands 
assigned  to  her  for  her  dower.  She  is  not  to  be  pre- 
judiced by  the  land  being  converted  into  money,  and 
she  is  entitled  to  the  same  benefit  as  she  would  have 
been  if  the  real  estate  had  remained  unconverted  and 
appropriated  to  her  in  respect  of  her  dower. 

I  am  of  opinion  that  the  statute  does  apply  in  equity, 
and  that  the  widow's  representative  is  entitled  to  an 
apportionment  of  the  dividends  down  to  her  death.  I 
will,  however,  see  if  further  consideration  will  induce 
me  to  alter  my  impression. 


The  Master  of  the  Rolls. 

Jan,  24.  The  further  consideration  of  this  subject  has  confirmed 

me  in  my  opinion  that  this  is  a  case  which  is  equitably 
within  the  statute  the  1 1  Geo.  2,  c.  19,  and  that  the 
widow  is  entitled  to  an  apportionment  of  the  dividends 
in  respect  of  her  dower.     She  was  entitled  to  her  dower 

out 
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out  of  a  real  estate,  which  was  taken  adversely  by  a  1865. 
public  body,  and  the  portion  of  the  purchase-money 
allotted  in  respect  of  her  dower  was  511/.  stock.  This 
was  deposited  in  the  Court  of  Chancery,  and  the  divi- 
dends were  ordered  to  be  paid  to  her  for  life  in  lieu  of 
her  dower.  I  stated  on  a  former  occasion  that  I  must 
treat  this  money  exactly  in  the  same  manner  as  if  it  had 
been  land,  for  the  houses  were  taken  compulsorily  and 
the  purchase-money  became  liable  to  be  re-invested  in 
land.  I  must,  in  fact,  treat  the  money  in  Court  as  a 
farm  assigned  to  the  widow  for  her  dower.  If  so,  the 
case  is  strictly  within  the  statute. 

It  was  argued  that  there  had  been  no  demise,  but 
I  think  that  I  must  treat  the  case  as  if  a  proper  and 
strict  demise  bad  been  made  by  the  widow  of  her  por- 
tion of  the  estate.  If  the  money  in  Court  be  consi- 
dered as  land,  it  must  be  treated  either  as  in  the  pos- 
session pf  the  widow  down  to  her  death  or  in  the  pos- 
session of  her  tenant  under  a  demise  from  her  subject  to 
a  rent,  and  which  demise  terminated  on  her  death.  If 
that  be  so,  she  and  her  representatives  are  entitled  to  an 
apportionment,  not  only  on  the  principle  of  all  the  de- 
cided cases,  but  also  on  the  equitable  construction  of 
the  statute. 

I  think  that  the  case  is  answered  the  moment  the 
Court  comes  to  the  conclusion  that  the  money  is  to  be 
treated  as  so  much  land  assigned  to  the  widow  for  her 
dower. 

The  representative  of  the  widow  must  have  her  costs. 


170  CASES  IN  CHANCERY. 

1865. 


J««.  16, 17.  MATHERS  v.  GREEN. 

Feb.  14. 

A*  to  the  right  fT^HE  question  of  law  in  this  case  arose  under  the 

of  one  of  the         I        r  ,, 

several  co-  following  circumstances : — 

owners  of  a 

patent  to  use  In  1859  Thomas  Green ,  a  manufacturing  engineer, 
fro^theother  0^ta*ae<l  a  patent  for  a  lawn  mowing  machine,  and  this 

co-owners         patent  belonged  to  him  exclusively, 
without  ac- 
counting for 
the  profits.  In  1861,  the  Plaintiff,  Richard  Mathers,  a  mechanical 

a  patent  for  a    engineer,  entered  the  service  of  Mr.  Thomas  Green  at  ft 

whlch1^  is  8alary of  20Ql  a  year- 

B.  jointly  ob- 

foHmp^111  In  the  Utter  Part  of  1861>  Mr*  Maiher*  invented  some 
menu  of  the    improvements  of  the  lawn  mowing  machine,  and  a  joint 

A.  used  both  '  Paten*  for  such  improvement  was,  in  December,  1861, 
patents  inde-  obtained  in  the  joint  names  of  Mr.  Mathers,  Mr.  Thomas 
IB.   Held,  by    Green  and  of  bis  son  Mr.  Willoughby  Green.    As  to 

the  ^u\\L  this  Patent> the  Court  came  to  tbe  conclusion  that  these 

B.  was  entitled  three  persons  were  joint  owners  of  it.  The  Plaintiff, 
toafaccoult  Mr'  Mathers,  left  the  service  of  Messrs.  Green  in  1861, 
of  his,  fi.'s,  disputes  then  arose  between  the  parties,  and  in  May, 
profits  derived  1863,  the  Plaintiff  instituted  this  suit  against  Messrs. 

from  a:$  user  Green,  by  which  he  claimed  one-third  of  the  pro6ts 
of  the  second  • 

patent,  but  his  made  by  the  Defendants  from  the  user  of  the  second 

ovmuled^"     Patent  by  the  Defendants,  and  from  the  royalty  derived 

the  Lord  from  licences  granted  to  use  it. 

Chancellor. 

The  Defendants,  amongst  other  things,  alleged  that 
Plaintiff  had  agreed  to  receive  a  fixed  salary  in  payment 
for  his  services  and  the  invention ;  but  this  the  Plaintiff 
contested. 

Mr. 
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Mr.  Soutkgate  and  Mr.  P.  King  don,  for  the  Plaintiff,  1865. 
argued,  6rst,  that  the  Plaintiff  had  entered  into  no  agree* 
ment  affecting  his  rights  in  the  second  patent,  and  that  as 
it  had  been  granted  and  registered  in  the  joint  names,  his 
right  was  conclusively  established ;  16  §f  16  Vict.  c.  83, 
*.  35.  That  the  Plaintiff  was  therefore  entitled  to  one- 
third  of  the  patent  and  to  one-third  of  the  profits  made 
by  it,  and  consequently  to  an  account  of  such  profits. 
That  the  case  was  like  that  of  one  of  several  tenants  in 
common  or  joint  tenants  who  was  entitled  to  recover 
his  share  of  the  rents.  On  this  M  'Mahon  v.  Burchell{a) ; 
Henderson  v.  Eaton  (b) ;  Leake  v.  Cordeaux  (c),  were 
cited.  They  referred  to  Hancock  v.  Bewley(d),  in 
which  the  question  as  to  the  rights  of  one  of  several 
co-owners  of  a  patent  to  use  it  on  his  own  account  was 
discussed  but  not  decided, 

Mr.  Selwyn  and  Mr.  Phear,  for  the  Defendants, 
argued  that,  by  agreement  between  the  parties,  the 
Plaintiff  had  no  interest  in  the  patent  in  question. 
Secondly,  that  the  Plaintiff  was  entitled  to  no  account, 
the  case  being,  in  that  respect,  governed  by  Re  Ru$$eW$ 
Patentee),  where  an  invention  having  been  made  by 
two  persons,  and  an  application  being  made  for  a  patent, 
the  Lord  Chancellor  ordered,  that  the  two  inventors 
should  be  treated  as  if  they  were  joint  grantees  of  the 
letters-patent,  and  that  the  patent  should  be  granted  to 
two  trustees,  one  to  be  named  by  each  party,  and  "  each 
party  to  have  a  free  licence  to  himself  and  partners,  if 
any."  They  argued  also  that  the  register  was  merely 
prima  facie  proof  of  the  ownership  of  the  patent ;  that 
there  was  no  exclusion  of  the  Plaintiff,  and  that  he  had 

no 

(•)  2  PhUl.  127.  (rf)  John.  601. 

(I>)  17  Q.  B.  Rep.  701,  («)  2  De  Cex  $  Jones,  130. 

W  4  W.  Rep.  806. 
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no  right  to  share  in  profits  made  by  the  Defendants  in 
their  separate  trade. 

Mr.  South  gate  in  reply. 


The  Master  of  the  Rolls. 

Feb.  14.  The  question  is,  what  are  the  rights  of  the  Plaintiff 

in  respect  of  the  patent.  He  claims  one-third  of  the 
profits  made  by  the  Defendants  arising  from  the  use  of 
this  patent.  This  is  contested  on  the  part  of  the 
Defendants ;  they  contend  that  the  Plaintiff  agreed  to 
take  and  did  take  his  salary,  at  the  rate  of  200/.  per 
annum,  during  the  time  he  was  employed  by  them,  as 
full  payment  for  his  services  in  and  about  the  making 
of  such  invention,  and  in  full  satisfaction  of  all  claims 
by  him  in  respect  of  that  invention.  I  am  of  opinion, 
however,  that  the  Defendants  fail  in  making  out  any 
such  agreement. 

I  am,  therefore,  of  opinion  that  the  Plaintiff  is  entitled 
to  all  such  rights  as  flow  out  of  his  being  one  of  three 
joint  owners  of  a  patent. 

What  these  rights  are  has  been  the  subject  of  much 
discussion,  the  counsel  for  the  Defendant  contending, 
on  the  authority  of  Russell's  Patent  (a),  that  the  rights 
of  the  persons  who  were  jointly  interested  in  a  patent 
was,  that  each  one  was  entitled  to  use  it  freely  and  to 
have  an  equal  share  in  the  profits  arising  from  the 
granting  of  licences  to  use  it,  but  nothing  more.  In 
the  case  in  question  no  difficuly  or  contest  arose  on  this 
point;  the  contest  was,  who  was  entitled  to  the  patent? 
and  as  soon  as  the  Court  had  determined  that  the 
Plaintiff  and  Defendants  were  alike  entitled  to  it,  the 

mode 
(0)  2  DeG.SfJ.  130. 


Mathers 
v. 
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mode  of  working  that  out  was  settled  to  the  satisfaction 
of  both  parties,  in  the  manner  I  have  mentioned,  by 
assigning  the  patent  to  two  trustees  in  trust  for  each  of 
them  to  use  separately.  Green. 

But  it  is  obvious  that,  if  that  course  were  adopted  in 
the  present  case,  it  would  work  great  injustice.  The 
patent  in  which  the  Plaintiff  is  interested  is  for  the  im- 
provement of  a  patent  which  is  the  property  of  the  De- 
fend ant  Mr.  Green  the  father,  and  consequently,  the 
Plaintiff  cannot  use  the  patent  in  which  he  is  interested 
without  infringing  the  patent  which  belongs  to  the  De- 
fendant, who  can  of  course  U6e  both  as  he  pleases. 
Virtually,  therefore,  such  an  order,  if  made  here,  would 
be  to  give  the  whole  patent  to  the  Defendants. 

But  I  am  of  opinion  that,  in  such  a  case  as  the 
present,  the  rights  of  the  Plaintiff  are  measured  by  one- 
third  of  the  profits  made  by  the  use  of  this  patent  for 
the  improvement  of  the  former,  and  that  the  Defendants 
must  account  to  the  Plaintiff  for  one-third  of  any  profits 
which  they  have  so  made.  It  is  true  that  this  will  not 
be  a  matter  easily  to  be  ascertained,  for  the  profits 
arising  from  the  prior  patent  are  first  to  be  ascertained 
or  estimated,  and  then  to  be  deducted  from  the  profits 
made  on  the  sale  of  improved  lawn  mowing  machines, 
before  the  profits  arising  from  the  second  patent  can  be 
ascertained.  But  however  difficult  this  may  be,  still  I 
am  of  opinion  that  this  must  be  done,  and  that  this 
account  must  be  taken  by  me  in  the  best  way  I  can, 
unless  the  parties  can  come  to  some  satisfactory  arrange- 
ment on  the  subject,  so  as  to  supersede  this  necessity. 

If  licences  are  granted  to  use  this  patent  separately, 
there  will  be  no  difficulty  as  to  them,  the  Plaintiff  will 

simply 
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simply  be  entitled  to  one-third  of  the  money  derived 
from  such  licences. 

As  this  suit  has  been  occasioned  by  the  Defendants 
disputing,  what,  in  my  opinion,  is  the  right  of  the 
Plaintiff,  he  must  have  his  costs  of  the  suit  up  to  and 
including  the  bearing,  but  not  including  the  subsequent 
taking  of  the  accounts  between  the  parties. 


Note.— Reverted  by  Lord  Cranworth,  L.  C,  Nov.  1865. 


Jan.  11. 
A  clerical 
error  in  the 
enrolment  of 
a  decree  cor- 
rected by  the 
Master  of  the 
Rolls. 


ATTORNEY-GENERAL  v.  GREENHILL.    (No.  2.) 

HPHIS  was  a  transferred  cause,  in  which  a  decree  had 
•*•      been  made  by  the  Master  of  the  Rolls  (a).    The 
decree  had  been  enrolled,  but,  by  mistake,  as  the  decree 
of  the  Vice- Chancellor  Wood. 


Mr.  V.  Hawkins  applied  that  the  inrolment  might  be 
corrected. 


The  Master  of  the  Rolls  at  first  doubted  whether 
the  order  ought  not  to  be  made  by  the  Lord  Chancellor, 
but  after  conferring  with  the  Registrar  he  made  the 
order,  saying  that  it  was  a  mere  clerical  error  (6). 


(a)  33  Bcav.  193. 


(6)  Sec  4  Beav.  563,  568. 
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T 


OVERINGTON  v.  WARD.  t     ,„ 

Jan.  17. 

HE  testator  died  in  the  East  Indies  in  July,  1864,  A  bill  to  pro- 
having  left  all  his  property  to  the  Defendant  Ward,  J^*  UIItjj°r  * 


i  a 


in  trust,  as  to  part  for  the  Plaintiff,  and  as  to  the  rest  legal  pe»onal 

for  the  Defendant  Hewitt.  has  been  ap- 

pointed, and 

The  bill,  filed  by  the  legatee  against  Ward  and  Hewitt,  jj^fij 

Stated  as  follows  : —  tate,  is  irre- 

gular.    It 
"  The  Defendant  Ward  intends  to  procure  a  grant  to  should  be 

himself  of  probate  of  the  said  will,  or,  as  the  case  may  fir8t  object, 
require,  letters  of  administration  with  that  will  annexed 
to  the  estate  and  effects  of  the  said  Edward  Hewitt,  de- 
ceased, but  it  will  be  impracticable  for  him  to  procure 
such  grant  until  the  arrival  in  England  of  the  attesting 
witnesses  to  the  said  will,  and  it  is  not  probable  that  they 
will  arrive  in  this  country  until  the  month  of  February, 
1865,  at  the  earliest. 

"  No  grant  of  such  probate  or  letters  of  administra- 
tion has  yet  been  procured,  and  there  is  not  any  suit 
pending  touching  the  validity  of  the  said  will  or  for  ob- 
taining any  such  grant "  (a). 

The  bill  then  proceeded  to  state  circumstances  which 
shewed  the  necessity  of  protecting  and  managing  the 
shares  of  a  ship,  which  formed  part  of  the  testator's  pro- 
perty. The  bill  prayed,  first,  the  administration  of  the 
real  and  personal  property  of  the  testator,  and  next, 
"  that  in  the  meantime,  until  a  grant  of  probate  of  the 
said  will  or  of  letters  of  administration  with  that  will 
annexed  to  the  estate  and  effects  of  the  said  Edward 

Hewitt, 
(a)  See  20  *  21  Vkt.  c.  77, «.  70—73. 
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Hewitt,  deceased,  shall  have  been  procured,  some  proper 
person  may  be  appointed  to  manage  and  deal  with  the 
shares,  late  of  the  said  Edward  Hewitt,  deceased,  of 
Ward.  the  said  barque,  and  to  receive  the  freight  and  other 
profits  which  shall  become  payable  or  arise  in  respect 
thereof." 

To  this  bill,  Ward  and  Hewitt  demurred,  on  the 
ground  that  the  Plaintiff  had  not  made  a  legal  personal 
representative  of  the  testator  a  party  to  the  bill. 

Mr.  Rigby  in  support  of  the  demurrer.  A  suit  for  a 
receiver  pendente  lite  is  never  brought  to  a  bearing  ,*  Bar- 
ton v.  Rock  (a) ;  and  you  cannot  attach  to  such  a  suit  a 
prayer  for  administration,  when  a  legal  personal  repre- 
sentative has  been  appointed  of  the  estate ;  The  Baron 
de  Feuchhres  v.  Dawes  (6),  followed  in  Rawlings  v. 
Lambert  (c).  The  difficulty  in  obtaining  probate  or 
letters  of  administration  is  not  a  sufficient  answer  to  the 
objection ;  Penny  v.  Watts  (rf). 

Mr.  Phear,  in  support  of  the  bill,  argued  that,  under 
the  admitted  circumstances  of  the  case,  no  legal  per- 
sonal representative  could  be  obtained;  and  secondly, 
that  the  Plaintiff  was  at  least  entitled  to  some  part  of 
the  relief  prayed,  in  the  absence  of  such  representative. 

The  Master  of  the  Rolls  thought  the  objection  to 
this  bill  must  be  allowed,  as  the  Plaintiff  asked  for  a 
general  administration  of  the  estate,  but  that  the  Plain- 
tiff was  entitled  to  have  the  property  protected.  He 
said  that  he  would  give  leave  to  the  Plaintiff  to  amend 
the  bill  by  striking  out  the  first  paragraph  of  the  prayer, 
and  that  he  would  give  no  costs. 

(«)  22  Beav.  81,  3/6.  (c)  1  Job*.  *  Hem  458. 

(b)  5  Beav.  110.  {d)  2  PkiU.  149. 
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1865. 


Re  CHAMBERS. 

Jan.  31. 
"li/TR.  CHAMBERS  had  been  engaged  as  the  soli-  A  solicitor, 

citor  of  Mr,  Graves  in  some  intricate  matters*  hisbfllVfowt? 
including  a  chancery  suit,  and  it  seemed  to  have  been  J"*y>  before 
understood  between  them  that  he  was  to  be  paid  liberally  wuh  an  order 

for  his  services.  for  taxation, 

withdraw  it 
and  substitute 

The  matter  ended  successfully,  and  on  the  19th  of  *™£°Z™ 1  rf 
November,  1864,  Mr.  Chambers  sent  his  bill  of  costs  amount 
to  his  client,  amounting  to  671/.  The  bill  was  ob- 
jected to,  and  after  some  negociations  and  discussion, 
Mr.  Chambers,  on  the  20th  of  December,  1864,  admitted 
that  there  were  some  charges  which  could  not  be  sus- 
tained on  taxation. 


On  the  6th  of  January,  1865,  Mr.  Chambers  delivered 
a  new  bill  of  costs,  and,  at  the  same  time  he  gave  notice 
that  he  abandoned  the  first  and  substituted  the  second. 
The  amount  of  the  second  bill  was  nearly  100/.  less  than 
the  first.  After  this,  on  the  11th  of  January,  1865, 
Mr.  Chambers  was  served  with  an  order  to  tax  the  first 
bill.  The  order  was  dated  the  29th  of  December,  but 
had  really  been  delivered  out,  upon  an  ex  parte  appli- 
cation, on  the  7th  of  January,  1865,  and  after  the  second 
bill  had  been  delivered.  The  client  insisted  in  pro- 
ceeding to  tax  the  first  bill,  to  avoid  which,  Mr.  Chambers 
now  moved,  that  the  order  for  taxation  might  be  dis- 
charged, or  that  the  taxation  might  proceed  on  the 
second  bill. 

Mr.  Selwyn  and  Mr,  Nalder  in  support  of  the  motion. 
vol.  xxxiv — ii.  n  An 
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An  order  of  course,  obtained  ex  parte,  is  effectual  only 
from  the  time  of  its  service,  or,  at  the  utmost,  from 

He  .  .  .  . 

Chambers.  notlce  of  its  existence;  this  did  not  take  place  until 
the  1 1th  of  January.  The  solicitor  was,  therefore,  en- 
titled to  correct  the  errors  in  his  first  bill  and  substitute 
another  more  accurate.  Having  done  this,  bond  fide, 
prior  to  order  to  tax,  the  second  bill  only  ought  to  be 
referred  to  the  Taxing  Master. 

Mr,  Baggallay  and  Mr.  Francis  Webb,  contra.  A 
solicitor,  having  once  delivered  his  bill  of  costs,  is  bound 
by  it,  and  he  cannot  substitute  another  without  the  leave 
of  the  Court;  In  re  Carven(a).  Here  the  order  for 
taxation  was  made  prior  to  the  delivery  of  the  second 
bill,  and  the  solicitor  could  not  avoid  the  costs  of  the 
taxation  by  altering  his  demand  and  delivering  another 
bill.  If  the  second  had  been  the  one  first  delivered,  the 
client  might,  possibly,  have  paid  it  without  taxation. 

The  Master  of  the  Rolls.  The  only  question  is, 
whether  the  solicitor  is  not  entitled  to  have  the  taxation 
proceed  on  the  second  bill.  I  have  myself  refused  to 
allow  a  solicitor  to  alter  his  bill  of  costs  after  it  had  been 
taken  in  for  taxation ;  but  Lord  Longdate  allowed  it  in 
one  or  two  cases,  under  special  circumstances.  1  should 
be  disposed  to  think  that  this  gentleman,  on  paying  all 
the  costs  which  his  client  has  sustained,  would,  until  the 
order  for  taxation,  be  entitled  to  substitute  a  second 
bill. 

Mr.  Selwyn  in  reply. 

The  Master  of  the  Rolls. 

The   sole  question  is,   whether   the  taxation  should 

relate 
(a)  8  Bcav.  436. 
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relate  to  the  first  bill  or  the  second  bill  of  costs.    I  cannot 

say  that  the  solicitor  has  acted  unwisely  in  not  incurring 

the  expenses  of  the  taxation   before  coming  for  the    Chambers. 

opinion  of  the  Court 

I  am  of  opinion  that  a  solicitor  cannot  deliver  his 
bill  with  items  of  overcharge,  and  say,  "  I  do  not 
intend  this  to  be  my  bill,  but,  if  objected  to,  I  intend 
to  deliver  another,"  nor  after  a  bill  has  been  once 
referred  for  taxation,  when  he  finds  that  items  in  it  will 
be  struck  off,  can  he  deliver  another  bill  of  costs.  But 
the  circumstances  of  this  case  are  different,  for  the 
substituted  bill  was  delivered  before  the  service  of  or 
notice  of  the  order  to  tax.  I  think  the  proper  course 
of  the  client  was,  to  allow  the  substitution  of  the 
amended  bill.  Taxation  is  not  a  vindictive  proceeding, 
but  a  mode  of  ascertaining  what  is  really  due. 

Lord  Langdale  held,  and  I  have  also  held,  that  a 
solicitor  cannot  substitute,  as  a  matter  of  course,  a 
second  bill  for  the  first,  but  I  have  not  held  that  you 
never  can  do  it. 

Suppose  a  bill  is  delivered  which  includes,  by  mistake, 
erroneous  items,  and  the  client  objects  to  them  and 
says,  "  I  will  tax  this  bill,"  and  thereupon  the  solicitor 
agrees  to  withdraw  the  items.  Would  not  this  Court 
allow  him  to  correct  the  mistake  at  any  time  before 
there  is  an  order  to  tax  the  bill  ?  I  am  of  opinion 
that  if  this  were  done  bond  fide  the  Court  would 
allow  it 

1  think  the  proper  order  to  be  made  on  this  occasion 

is,  to  substitute  the  second  for  the  first  bill  in  the  order 

or  taxation,  on  condition  that  Mr.  Chambers  pay  all 

n  2  the 
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the  costs  incurred  by  his  client  up  to  and  including  the 
7th  of  January. 

I  give  no  costs  of  this  application. 


Note.— See  In  re  Weill,  8  Beav.  418;  In  re  Walters,  9  Beav. 
299;  Re  Whalley,  20  Beav.  576;  Re  Catlin,  18  Beav.  519;  Re 
Tilleard,  32  Beav.  476 ;  Loveridge  v.  Botham,  1  Bos.  £  P.  49  ;  Re 
Blakesley,  32  Beav.  379. 


rpHfe  first  question  raised,  in  this  case,  was,  as  to  the 
A  construction  of  the  following  bequest  in  the  will  of 
William  Benniche: — 


I  give  and  bequeath  the  residue  of  my  property  in 


BOLITHO  v.  HILLYAR(a). 

Feb.  18, 
Bequest  to  A. 
for  life,  and 
afterwards  to 
the  testator's 
brothers  and 
sisters,  share 
and  share  alike, 

dren  in  case  of  the  funds  to  my  dear  wife  Anna  Lacey  Benniche  during 

their  decease.    jjer  jjfe   after  wn;cli  it  is,  in  Case  I  have  no  child  or 

Held,  that  the  J 

children  of  a     children  by  her,  to  descend  to  my  brothers  and  sister, 

survived The°     snare  an(*  share  alike,  or  their  children  lawfully  begotten, 
testator,  but      in  case  of  their  decease ;  but  if  I  should  have  a  child  or 

children  by  my  dear  wife,  then  it  is  to  descend  to  them 

and  their  heirs." 


died  in  the  life 
of  the  tenant 
for  life,  were 
entitled. 

A  deed  re- 
lating to  a  re- 
versionary in- 
terest in  a  fund  children,  and  his  widow  survived  him. 

two  brothers  and  one  sister;  one  of  his  brothers,  James 


The  testator  died  in  1812,  without  having  bad  any 

The  testator  bad 


by  some  mar- 
ried women 
and  their  hus- 
bands.    One 
having  sur- 
vived her  hus- 
band, who  died  certain  persons. 

before  the  fund  f  he 

fell  into  posses-  (fl)  Ex  rekibme% 

sion :—  Held,  ' 

that  the  deed  was  not  binding  on  her,  and  that  therefore  it  was  not  binding  on  any  of 
the  other  parties  to  it 


Benniche,  died  in  1826,  in  the  lifetime  of  the  testator's 
widow,  leaving  six  children.  By  his  will  he  gave  bis 
reversionary  interest  in  the  testator's  property  in  trust  for 


j 
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The  testator's  widow  died  in  1862. 

Under  these  circumstances,  the  first  question  submitted 
for  the  opinion  of  the  Court  was,  whether  James  Ben- 
niche  took  such  a  vested  interest  in  the  residue  of  the 
testator's  property  in  the  funds  as  enabled  him  to  dispose 
of  it  by  his  will,  or  whether  he  merely  took  a  vested 
interest,  subject  to  be  divested  in  the  events  which 
happened,  viz.,  his  decease  leaving  children  before  the 
death  of  the  tenant  for  life. 

The  second  question  raised  for  the  opinion  of  the 
Court  was,  whether  a  deed  which  had  been  executed  in 
182fl  by  the  children  of  the  testator's  sister  and  the 
children  pf  James  Bennicke,  some  of  whom  were,  at  the 
time  of  the  execution  of  the  deed,  married  women,  was 
binding  upon  them  or  those  claiming  under  them.  The 
deed  in  question  was  made  between  the  children  of  the 
testator's  sister  and  of  James  Bennicke,  and  they  thereby 
mutually  covenanted  to  give  up,  in  favour  of  each  other, 
any  right  of  survivorship  which  they  had  or  might  have 
in  the  testator's  property  under  his  will,  in  case  they 
died  in  the  lifetime  of  the  tenant  for  life.  At  the  date 
of  this  deed,  four  of  these  children  were  married  women, 
but  they  and  their  husbands  .executed  the  deed.  One 
only  of  these  married  women,  viz.,  Mrs.  Penfound,  sur- 
vived both  her  husband  and  the  tenant  for  life,  and  she 
died  in  1863.  Her  will  purported  to  dispose  of  her  re- 
versionary interest  under  the  testator's  will.  Mrs.  Pen- 
found  had  npt,  except  by  her  will,  confirmed  the  deed  of 
1821. 

Upop  this,  the  second. question  raised  for  the  decision 
of  the  Court  was,  whether  the  deed  of  1821  bound 
the  interests  in  the  trust  funds  of  all  or  any  of  the  par- 
ties thereto,  who  were  married  women  at  the  time  of 

its 
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its  execution,  and  further,  if  the  deed  ought  not  be  con- 
sidered as  binding  on  the  interests  of  any  one  of  such 
married  women,  then  whether  it  was  binding  upon  any 
of  the  other  parties  to  it. 


Mr.  Southgate  and  Mr.  E.  Charles,  for  the  Plaintiffs, 
contended,  first,  that,  upon  the  true  construction  of  the 
testator's  will,  James  Bennicke  took  a  vested  interest  sub- 
ject to  be  divested,  and  that,  on  his  death  leaving  chil- 
dren, the  latter  were  entitled  to  his  share,  which  was  un- 
affected by  his  will ;  Hervey  v.  McLaughlin  (a)  ;  Salis- 
bury v.  Petty  (f>) ;  Edwards  v.  Edwards  (c).  Even 
where  the  gift  was  to  a  person  "and"  his  children, 
instead  of  "or"  his  children,  as  was  the  case  here, 
the  same  construction  was  placed  upon  it ;  Pearson  v. 
Stephen  (rf) ;  Bennett's  Trust  {e). 

Secondly,  that  the  deed  of  1821  was  binding  on  the 
interests  of  all  the  married  women  who  executed  it,  by 
reason  of  their  having  expressly  confirmed  it  or  of  their 
predeceasing  their  husbands,  who  had  also  executed  the 
deed.  They  observed  that  Peto  v.  Peto  (/)  would  no 
doubt  be  cited  on  the  other  side,  as  shewing  that  if  the 
deed  did  not  bind  one  of  the  parties,  it  failed  to  bind 
the  rest;  but  that  that  case  was  distinguishable  from 
the  present,  in  this: — that  there,  a  married  person, 
whose  execution  of  the  deed  was  relied  upon  by  the 
other  executing  parties,  never  executed  it  at  all. 


Mr.  E.  Lloyd  contended,  first,  that  the  testator's 
brother  took  a  vested  interest  at  the  testator's  death, 
which  he  had  power  to  dispose  of  by  his  will ;  Sturgess 
v.  Pearson  (g).    Secondly,  that  the  deed  did  not  bind 

the 


(«)  1  Price,  264. 

(6)  3  hare,  87. 

(c)  15  Beav.  357. 

(<*)  5  Bli.  203. 


(e)  3  K  $  J.  281. 
(  f)  16  Sim.  590. 
(g)  4  Mudd.iM. 
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the  reversionary  interest  of  Mr*.  Penfound(a),  and 
was  not,  therefore,  binding  on  the  other  parties ;  Peto 
v.  Peto  (6). 

Mr.  W.  W.  Afackeson  supported  the  contention  of  the 
Plaintiffs  on  the  second  point  He  argued  that  Mrs. 
Penjound  had  confirmed  the  deed  of  1821  by  her  will, 
which  was  quite  inconsistent  with  the  view  of  the  deed 
not  binding  her  interest;  Thompson  v.  Finch  (c).  But 
that  if  she  were  not  bound,  then  he  contended  that  the 
other  parties  to  the  deed  were  bound. 

Mr.  Robson  for  other  parties. 

Mr.  Wickens  for  the  trustees. 

The  Master  of  the  Rolls. 

I  am  of  opinion  that  the  agreement  of  1821  is  not 
binding  upon  the  interests  of  any  of  the  parties  to  it. 
It  was  decided  in  Peto  v.  Peto  (6),  that  when  persons 
enter  into  a  mutual  contract,  the  consideration  for 
which  is,  that  all  the  parties  shall  be  bound  by  it, 
then,  if  one  cannot  be  or  is  not  bound,  the  contract 
is  not  binding  on  the  rest.  It  must  be  treated  as  whole 
and  entire,  and  the  Court  cannot  make  the  parties  to 
it  enter  into  another  contract. 
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If,  in  this  case,  Mrs.  Penfound's  interest  is  not 
bound,  it  is  clear  that  the  Court  would  make  a  new 
contract,  if  it  were  to  enforce  it  between  the  remain- 
ing parties,  omitting  her  share  as  though  she  had  not 
been  a   party  to   it.     If  I  were   to  do  this,  I   should 

in 


(a)  See  Bonner  v.  Morton,  3 
Rm.  65. 


(6)  16  Sim  590. 
(c)  22  Btav.  316. 
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1865.  fa  feet  be  ordering  the  contract  to  be  performed  cy  prh, 
and  thus  give  to  the  parties  something  different  from 
what  they  contracted  for. 

The  remaining  parties  might  if  they  had  thought 
proper  have  provided  for  the  risk  of  the  married  women 
not  being  bound  by  the  deed,  and  if  they  had  wished 
to  do  so,  they  ought  to  have  provided  conditionally 
for  this  case,  and  then  I  could  have  dealt  with  the 
contract.  I  think  that  Mrs.  Penfound  has  not  con- 
firmed the  agreement,  and  her  will  can  only  be  regarded 
as  the  expression  of  an  intention  of  what  she  would 
have  done  if  she  had  died  in  the  lifetime  of  the  tenant 
for  life,  when  it  would  have  been  her  interest  to  con- 
6rm  it. 

The  result  is,  that,  in  my  opinion,  the  deed  is  not 
binding  on  her,  and  it  follows  that  it  is  not  binding  on 
any  other  of  the  parties  to  it. 

With  respetit  to  the  first  point  which  was  argued, 
the  cases  cited  by  the.  Plaintiffs  show,  that  in  gifts  of 
this  kind,  where  property  is  given  to  A.  for  life,  and 
afterwards  to  Bt  or  his  .children  in  case  of  his  decease, 
B.,  on  surviving  the  testator,  takes  a  vested  interest, 
liable  to  be  divested  in  the  event  of  his  dying  leaving 
children  before  the  period  of  distribution,  namely,  before 
the  death  of  A.f  the  tenant  for  life. 
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Rt  THE  PATENT  ARTIFICIAL  STONE  COM- 
PANY (LIMITED). 

Dee.  10,  17. 
rpHIS  was  a  petition  presented  by  Mr.  Butch,  who  Petition  by  a 
1      held   thirty-five  paid-up  shares  in  the  company,  'SK. 
for  winding  it  up  under  "The  Companies  Act,  1862"  pany,  wh<*e 
(25  &  26  Vict.  c.  89,  ss.  79,  80).  iSy'paTd'up. 

to  wind  up  the 
mi  .11.  ^    •      company  re- 

Tfae   company  was   registered    and   incorporated   in  fused,  though 

July,  1862,  as  a  limited  company,  and  its  object  was  to  £^3^ 

work  a  patent  of  Mr.  Longbottom,  for  making  artificial  debt  and  made 

.         c  .  very  small  pro- 

stone  for  scouring  purposes.  fit.,the  petition 

not  being  sup- 
Dorted  bv  anv 
The  nominal  capital  was  20,000/.  in  10/.  shares,  of  other  share- 

which  1 ,500  paid-up  shares  were  allotted  to  the  patentee,  holder  or  cre- 

Of  the  remainder,  1 10  only  were  taken,  and  of  these  company, 

ninety-eight  only  were  fully  paid   up.     The  980/.  re-  ^X&tb^t 

ceived  for  the  shares  had  been  applied  in  the  purchase  a  year-and-a- 

of  leaseholds,   plant,   machinery,  &c.     This,    together  had  a  fair  trial 

with  the  patent,  the  sum  of  120/.  due  for  unpaid  calls, 

and  a  small  sum  of  25/.  cash,  formed  the  whole  assets 

of  the  com  puny. 

On  the  other  hand,  the  liabilities  amounted  to  917/., 
of  which  220/.  would  not  become  due  until  August, 
and  605/.  was  due  to  the  directors  for  loans,  for  the 
payment  of  which  they  did  not  press,  and  there  was  one 
judgment  creditor,  but  he  took  no  part  in  these  pro- 
ceedings. 

The  company  had  as  yet  been  principally  engaged  in 
perfecting  their  machinery,  and  had  only  worked    for 

about 
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about  a  year-and-a-half,  during  whicb  period  tbey  bad 
effected  sales  to  the  amount  of  65/.  only. 

The  Patent 
Artificial         Mr.    Selwyn    and    Mr.    De  Gez,  in    support   of  the 

(Limited).     Pet»t,on>  argued  that  the  object  of  the  company  had 

failed,  that  the  company  was  insolvent  and  unable  to 

meet  its  liabilities,  and  ought  to  be  wound  up. 

Mr.  Locock  Webb  for  the  company.  The  company 
being  limited,  the  Plaintiff  is  under  no  further  lia- 
bility, and  no  other  shareholder  and  no  creditor  desires 
the  company  to  be  wound  up.  The  company  bas  only 
been  engaged  in  business  for  about  a  year,  and  it  has 
not  as  yet  had  a  fair  trial,  and  the  evidence  now  shews 
that  there  is  every  prospect  of  success. 

Mr.  Selwyn  in  reply.  The  Plaintiff,  though  under 
no  liability,  is  entitled  to  have  his  share  of  the  surplus 
(if  any)  ascertained  and  paid  to  him. 


The  Master  of  the  Rolls. 

Dee.  17.  On  perusing  and  considering  the  affidavits  in  this 

case,  I  am  of  opinion  that  a  sufficient  case  for  winding 
up  this  company  is  not  made  out.  So  far  as  the 
Petitioner  is  concerned,  he  has  personally  no  interest, 
properly  so  called,  in  the  matter,  for  all  his  shares  are 
paid  up  and  he  cannot  be  called  on  to  contribute  any- 
thing more.  If  the  assets  are  more  than  sufficient  to 
pay  the  debts,  he  might,  by  possibility,  get  some  return 
of  the  money  he  has  paid ;  but  this  is  a  very  remote 
contingency,  and  it  is  not,  in  my  opinion,  a  sufficient 
interest,  in  the  absence  of  other  circumstances,  to  sup- 
port such  a  petition.  If  it  were,  a  petition  might  be 
presented  to  wind  up  the  moment  he  had  paid  up  bis 

share. 

I  am 
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Artificial 
Stone  Co. 
(Limited). 


I  am  also  of  opinion,  on  reading  the  affidavits,  that 
the  company  baa  hitherto  hardly  had  a  fair  trial,  for  the  S^7 
purpose  of  determining  whether  it  is  in  a  situation  to  The  Patent 
effect  its  proposed  objects.  The  principal  creditor  has 
a  judgment,  but  he  takes  no  steps  to  enforce  execution 
and  thereby  stop  the  affairs  of  the  company ;  and  the 
only  shareholder  besides  the  Petitioner  who  has  ex- 
pressed any  opinion  on  the  subject  is  desirous  that  the 
concern  should  go  on.  I  am  of  opinion  that  there  is 
not  a  sufficient  case  for  winding  up  this  company,  and 
I  must  therefore  dismiss  the  petition  with  costs. 


WILSON  v.  THE   WEST   HARTLEPOOL    HAR- 
BOUR AND  RAILWAY  COMPANY. 

Ju/y  15,16,27. 
fllHlS  was  a  suit  instituted  by  Mr.   Wilson  against  Whereacom- 
A      the  West  Hartlepool  Harbour  and  Railway  Com-  fhdr'dircctore, 
pany  for  the  specific  performance  of  an  agreement  for  h°Jd  out  an 
the  sale  to  Mr.  Wilson  of  some  surplus  land  belonging  company  as 

to  the  company,  which  was  situate  on  the  east  side  of  their  agent  for 

r  .  .  a  particular 

the  railway.     This  agreement,  it  was  alleged,  had  been  purpose  and 

entered  into  by  Mr.  Chester,  the  manager  of  the  com-  Se^cann^1 
pany.  afterwards  dis- 

pute acts  done 
by  him  within 

It  appeared  that  previously,  in  August,  1859,  Mr.  ^h"ca°peenf 

Wilson  An  officer  of 
a  company  had 
been  publicly  accustomed  to  enter  into  contracts  on  their  behalf  as  to  their  surplus 
lands,  though  not  authorized  under  the  corporate  seal,  and  his  acts  had  always  been 
sanctioned: — Held,  that  a  written  contract  of  such  a  character  entered  into  by  him 
was  binding  on  the  company. 

A  contract  for  the  sale  to  the  Plaintiff  of  lands  of  a  company  was  entered  into,  with* 
out  any  specific  authority,  by  their  manager,  and  it  was  afterwards  part  performed  by 
the  delivery  of  possession  and  other  acts  of  the  company  and  its  officers : —  Held,  that 
it  was  binding  on  the  company,  and  that  the  Plaintiff  was  entitled  to  enforce  its  specific 
performance. 
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Wilson  had  contracted  with  the  company  for  the  par- 

m  chase  of  another  piece  of  land  on  the  west  side  of  the 

Wilson  i  .  •     ,      .  ,    ,  .  ,.  , 

v.  railway,  on  which  he  intended  to  establish  some  iron 

Thb  Wmi     works,  and  to  which  he  had  removed  his   machinery 
Hartlepool,  7  J 

&c.  Co.       and  plant. 

Shortly  afterwards,  the  company  became  desirous 
that  Mr.  Wilson  should  give  up  the  land  on  the  west 
side,  and  take,  in  lieu  thereof,  some  of  their  surplus  land 
on  the  opposite  side  of  the  railway. 

Negotiations  took  place  between  him  and  Mr.  Chester, 
the  manager  of  the  company,  on  the  subject,  and 
ultimately  Mr.  Chester  wrote  to  the  Plaintiff  as  fol- 
lows : — 

M  West  Hartlepool  Harbour  and  Railway. 
"  General  Manager's  Office, 

"  West  Hartlepool,  Nov.  7,  1859. 
"  Dear  Sir, — On  condition  that  you  return  to  the 
company  the  piece  of  land  on  the  west  side  of  the 
railway,  bought  of  them  in  August  last,  I  beg  to  offer 
to  sell  you  the  three  pieces  of  land  shown  on  the  plan 
given  you"  [describing  them],  "  at  the  rate  of  220/.  per 
acre,  subject  to  the  conditions  ami  stipulations  on  which 
you  bought  the  before-mentioned  piece  of  land  in  August 
last,  viz.,"  &c,  &c. 

The  letter  then  specified  the  stipulations,  two  of 
which  were  as  follows : — "  3rdly.  The  West  Hartlepool 
Harbour  and  Railway  Company  shall  bring  a  sufficient 
supply  of  suitable  water  for  the  use  of  the  works." 
"  6thly.  The  West  Hartlepool  Harbour  and  Railway 
Company  will  lay  down  two  lines  the  entire  length 
between  the  main  line  and  the  land  now  offered,  for 
standage  and  for  your  exclusive  use."  The  letter  en- 
closed 


CASES  IN  CHANCERY. 


closed  a  schedule,  and  was  signed   in   the  following 
form  : — 

"  P.  pro.  The  West  Hartlepool  Harbour  and 
"  Railway  Company, 


WlLSOM 

Thb  Wbwt 
"  Samuet  Chester?      &c.  Co. 


It  appeared  that  this  correspondence  had  been  entered 
in  the  books  of  the  company  and  indexed,  and  that 
copies  of  the  letters  had  been  kept  in  the  private  office' 
of  Mr.  Chester  belonging  to  the  company. 

On  the  15th  of  November,  1859,  the  Plaintiff  wrote 
to  Mr.  Chester  a  letter  containing  an  unqualified  ac- 
ceptance of  this  offer. 

The  Plaintiff  immediately  entered  into  possession, 
and  his  plant  and  machinery  were  thereupon  removed 
from  the  land  on  the  west  to  that  on  the  east  side,  and 
other  machinery  was  also  brought  there  by  the  railway 
company.  The  land  last  purchased  was  measured  by 
the  surveyor  of  the  company,  and,  in  accordance  with 
the  contract,  the  railway  company  laid  down  the  branch 
lines  of  rails  and  made  borings  in  the  land  for  water. 
In  fact,  the  Plaintiff  remained  in  undisturbed  possession 
of  the  eastern  land  until  the  company  repudiated  the 
contract,  as  after  mentioned. 

In  December,  I860,  in  consequence  of  some  other 
works  having  been  projected,  the  company  became  very 
anxious  to  obtain  the  eastern  land,  and  that  the  Plain- 
tiff should  obtain  another  site  for  his  works ;  and  they 
entered  into  negotiations  with  him  which  lasted  until 
May,  1861 ;  but  the  attempts  to  arrange  the  matter 
ultimately  failed. 

In  May,  1861,  the  company  gave  the  Plaintiff  notice 

that 
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that  they  repudiated  the  contract,  and  refused  to  com- 
plete. 
Wilson        r 
v. 
The  Wibt  Mr.  Chester  died  in  March,  1860,  and  in  Kocemkr. 

HA5c"  o001*'   1861  f the  Plaintiff  filed  this  bill  for  specific  performance. 

Mr.  Selwyn  and  Mr.  Fry,  for  the  Plaintiff,  cited  The 
London  and  Birmingham  Railway  Company  v. Winter  (a); 
The  Earl  of  L'mdsey  v.  The  Great  Northern  RaUmaf 
Company  (A) ;  Laird  v.  The  Birkenhead  Railway  Com- 
pany (c);  Pauling  v.  The  London  and  North  Western 
Railway  Company  (d). 

Mr.  Hobhouse  and  Mr.  Hawkins  for  the  Defendants: 
—8  #•  9  Vict  c.  16,  s.  97  ;  Lindley  on  Partnership  (e) ; 
Midland,  &c,  Railway  Company  v.  Johnson  (f) ;  Bvek- 
master  v.  Harrop  (g). 


The  Master  of  the  Rolls, 

July  27.  This  is  a  suit  instituted  to  enforce  the  specific  per- 

formance of  a  contract  contained  in  two  letters.  The 
former  was  written  by  Mr.  Chester,  now  deceased,  for- 
merly a  servant  of  the  company,  containing  the  offer, 
and  the  latter  the  acceptance  by  the  Plaintiff  of  that  offer. 
The  contract  is  complete  as  it  stands,  and  the  only  ques- 
tion really  in  issue  is,  whether  Mr.  Chester  had  any  autho- 
rity, as  their  agent,  to  bind  the  company?  and  secondly, 
whether,  if  he  had  not,  the  company  have  since  ratified 
and  confirmed  it ;  and  have  so  acted,  after  it  had  come 
to  their  knowledge  that  Mr.  Chester  had  assumed  and 

taken 

(a)  Craig.  St  Ph.  57.  (f)  Page  207. 

(6)  10  Hare,  700.  (  /  )  6  H  of  L.  Cos.  798. 

(c)  John.  500.  (g)  7  F«.*340. 

{d)  8  Etch.  867. 
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taken  upon  himself  so  to  act,  as  to  adopt  him  as  their        1864. 
agent. 


Nobody  can   read  those  letters  without  seeing  that    Thb  ^EgT 


Mr.  Chester  assumed  to  act  on  behalf  of  the  company  Hartlepool, 
as  their  agent,  that  he  thought  that  he  was  entitled 
and  authorized  so  to  do,  and   that  he  had  authority 
to  enter  into  this  contract.      In   the  same   month  of 
November,  1859,  the  Plaintiff's   machinery  and   plant 
were  transferred  from  the  first  plot  to  the  second  by 
various  officers  of  the  company,  and  possession  was, 
in  fact,  given   to  the   Plaintiff.     In  the  same  month, 
Mr.  Thomas  Bell,  the  resident  engineer  of  the  com- 
pany, in  accordance  with    the  terms  of  the  contract, 
which  I  have  read,  laid  down  the  rails  from  the  main 
line  of  the   company.      Though    the   company   in  its 
corporate  character  could   see  nothing,  nor  be  bound 
by  any  acquiescence,  except  under  its  corporate  seal, 
still  every  member  of  the  company  who  attended  to  the 
affairs  and  business  of  the  company,  and  every  officer 
and  servant  of  the  company,  saw  all  this  going  on.     At 
the  same  time,  the  correspondence  is  entered  in  the  books 
of  the  company  and  is  duly  indexed,  and  copies  of  the 
letters  are  kept  in  the  private  office  of  Mr.  Chester  be- 
longing to  the  company,  and,  judging  from  the  account 
I  have  received  of  the  contents  of  the  book,  it  seems  to 
contain  various  other  matters  of  a  similar  character,  and 
to  have  been  a  book  solely  referring  to  the  affairs  and 
business  of  the  company.     During  all  this  time,  neither 
the  company  in  its  corporate  character,  nor  any  one  of 
the  directors  in  his  individual  character,  does  anything 
to  lead  the  Plaintiff  to  suppose  that  they  did  not  con- 
sider the  contract  binding  on  them  ;  the  utmost  which 
they  allege  they  did  was,  to  administer  a  private  rebuke  to 
Mr.  Chester  and  to  inform  him  that  he  had  no  authority 
to  enter  into  this  contract.     If  they  did  not  consider 
themselves  bound,  and  if  they  meant  to  repudiate  the 

contract, 
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1864.  contract,  the  course  which  they  ought  to  have  adopted 
was  perfectly  clear :  they  should  have  caused  a  letter  to 
be  written  to  the  Plaintiff  by  the  secretary  in  the  name 
The  Wbit  of  the  company,  informing  him  that  they  repudiated  the 
&c.  Ok  '  contract,  and  that  Mr.  Chester  had  no  authority  to 
enter  into  it.  But  although  negotiations  were  going  on 
between  the  company  and  the  Plaintiff  to  induce  him 
to  take  another  piece  of  land,  it  was  not  until  August, 
I860,  that  any  written  notice  was  given  to  the  Plaintiff) 
that  the  contract  was  repudiated  by  the  company  ;  and 
the  Plaintiff  swears,  positively,  in  contradiction  to  an 
assertion  on  the  part  of  the  Defendants,  that  this  was 
the  first  notice  he  ever  received,  verbal  or  written,  that 
the  company  did  not  consider  themselves  bound  by  this 
contract.  This  is  clear,  that  Mr.  Chester  assumed  to  act 
as  having  full  power  to  contract  for  the  sale  of  the  land 
of  the  company,  and  to  bind  them  by  such  contract 
He  was  also,  as  it  appears  by  the  evidence,  so  regarded 
by  strangers.  He  acted  so  on  several  occasions,  and 
the  evidence  given  in  Court  by  Mr.  Aird,  and  the  docu- 
ments proved  by  him,  establish,  that  in  some  cases 
agreements  signed  in  blank  by  the  managing  directors 
were  left  in  Mr.  Chester  s  hands,  and  were  filled  up, 
either  by  Mr.  Chester  himself  or  under  his  directions ; 
and  Mr.  Aird  also  proves,  that  he  made  the  plan  under 
the  contract  with  the  Plaintiff  by  the  direction  of 
Mr.  Chester,  and  with  the  knowledge  of  at  least  one 
of  the  managing  directors,  and,  as  he  believes,  with  the 
knowledge  of  the  other. 

The  evidence  which  he  gave  in  Court  is  this  : — 
"Mr.  Chester  was  in  the  habit  of  letting  the  land  as  the 
agent  of  the  company  ;  he  was  in  the  habit  of  dealing 
with  parties  with  respect  to  the  sale  and  purchase  of 
land  as  the  agent  of  the  company.  I  know  that  that 
has  occurred."    Then  he  mentions  several  agreements 

which 
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which  were  filled  up  in  blank,  and  that  he  filled  them        1864. 

up  according  to  the  instructions  he  received.     He  says, 

"  I  made  that  plan  of  the  land,  included  in  the  contract 

made  by  Mr.  Chester,  according  to  the  instructions  I     The  West 

received.    Some  of  the  directors  knew  that  I  was  doing       £Cp  c0#    ' 

this  for  Mr.   Chester.     Mr.  Robinson   Watson,  and  I 

think  Mr.  Jackson,  the  chairman,  knew  it." 

Upon  this,  the  company  set  up  this  defence :—  that 
they  are  not  bound,  because  the  contract  is  not  under 
the  seal  of  the  company,  and  because  Mr.  Chester  was 
not  appointed  their  agent  by  any  instrument  under  seal. 
If  the  company  are  not  to  be  bound  by  such  a  trans- 
action as  this,  it  is  obvious  that  no  one  could  safely 
have  any  dealings  with   the  company,  except  by  in- 
struments under  its  corporate  seal ;  and  even  then,  the 
company  might  afterwards  allege,  that  the  officer  who 
affixed  the  seal  had  no  authority  to  do  so,  and  that 
it  was  simply  an  unofficial  act.     I  am  of  opinion  that 
whenever  a  company,  through  their  directors,  hold  a 
person  of  this  kind  out  to  the  world  as  their  agent  for  a 
particular  purpose,  and  ratify  his  conduct  as  such  (and  so 
far  as  the  evidence  is  before  me  they  have  not  disputed 
his  authority  in  any  other  case  but  this),  they  cannot 
afterwards  dispute  acts  done  by  him  within  the  scope  of 
such  countenanced  agency.     Here  Mr.   Chester  acted 
apparently  as  the  agent  of  the  company  to  let  and  sell 
their  lands.     The  directors  knew  it;  they  furnished  him 
in  some  instances  with  forms  of  leases  signed  in  blank, 
which  he  was  to  fill  up ;  and  in  other  cases  they  executed 
deeds  conveying   lands,  of  which   Mr.  Chester   alone 
settled  the  terms  and  covenants.    This  appears  to  have 
been  publicly  known  in  the  neighbourhood,  and  until 
this  occasion,  seems  never  to  have  been  disputed   in 
any  way  by  the  company.     Mr.   Chester  then  enters 
into  this  contract  with  the  Plaintiff.     It  clearly  binds 
vol.  xxxiv— ii.  o  the 
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1864.  the  Plaintiff,  who  could  not  dispute  the  agency  of 
Mr.  Chester,  or  resist  a  suit  for  specific  performance 
by  the  company.  The  two  managing  directors  see  this 
The  West  going  on  and  take  no  steps  to  prevent  it ;  they  enter 
&c.  Co.  '  into  negotiations  with  the  Plaintiff  for  an  exchange  of 
this  plot  of  land  for  another,  which  end  in  nothing, 
thereupon  the  company  say,  "  Mr.  Chester  is  not  our 
recognized  agent,  and  we  are  not  bound/' 

In  my  opinion,  it  is  not  open  to  them,  in  this  state  of 
circumstances,  to  make  any  such  defence.  This  case 
appears  to  me  to  come  exactly  within  the  case  of  the 
London  and  Birmingham  Railway  Company  v.  Winter  (a): 
the  only  difference  I  can  perceive  between  the  two  cases 
being,  that,  in  that  case,  the  railway  company  were  the 
purchasers  instead  of  the  sellers.  There  they  entered  into 
possession,  here  they  put  the  Plaintiff  into  possession. 
In  both  cases  they  made  works  on  the  lands ;  in  that 
case  by  reason  of  their  ownership ;  in  this  case  in  pur- 
suance of  the  terms  of  the  contract. 

If  this  company  can  be  allowed  to  say,  in  its  corporate 
character,  that  Mr.  Thomas  Bell,  the  engineer,  had  no 
proper  authority  to  make  the  railway ;  that  Mr.  Aird, 
their  surveyor,  had  no  proper  authority  to  make  the 
survey  or  the  plan  ;  that  the  servants  of  the  company, 
who  conveyed  hundreds  of  tons  of  the  Plaintiffs 
machinery  to  the  land  and  deposited  it  on  it,  had  no 
authority  to  give;  him  possession  of  the  land,  and  did  not 
so  act  under  any  authorized  direction  or  orders  of  the 
directors,  it  is  obvious  that  no  such  acts  can  ever  bind 
the  company  towards  a  stranger.  A  stranger  can  never 
prove  the  authority  of  the  company  in  such  matters;  he 
only  acts  with  the  persons  who  are  known  to  be  the 

officers 

(a)  Craig  $  Phillips,  57. 
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officers  and  servants  of  the  company,  as  every  other        1864. 
person  has  done.     But  the  decision  I  have  already  re- 
ferred to  shews,  that  this  Court  cannot  allow  a  company 

to  play  fast  and  loose  in  such  a  case,  and  when  they  ,JHB  We8T 
...       /  ,  .    ,     ,  ,     ,.  .  .     i  Hartlepool, 

like  the  contract,  bind  the  stranger  dealing  with  them,       &c.  Co. 

but  when  their  views  or  interests  are  altered  in  respect 

of  it,  to  retire  from  it  and  inform  the  stranger  that  they 

are  not  bound  by  the  act  of  their  servants,  and  that  the 

burden  of  proof  of  the  agency  lies  on  him  (the  Plaintiff). 

It  is  sufficient  that  they  have  so  acted  as  to  disentitle 

them  to  raise  this  defence,  which,  in  my  opinion,  they 

have  done  in  the  case  before  me,  and  the  consequence 

is,  that  a  decree  must  be  made  for  specific  performance 

against  them  with  costs  of  the  suit. 


Note.— Upon  appeal,  Lord  Justice  Knight  Brute  thought  that  there 

E-ovisions  in  the  agreement  which  were  not  then  susceptible  of 
performance,  but  the  Lord  Justice  Turner  held,  that  although 
mager  had  not  authority  to  enter  into  the  contract  for  the 
company,  still  that  there  had  been  such  a  sufficient  part  performance 
and  ratification  by  the  company  as  to  entitle  the  Plaintiff  to  its  specific 
performance.  The  decree  was  therefore  affirmed  (10th  January, 
1865).    An  appeal  to  the  House  of  Lords  is  pending. 
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EATON  v.  BENNETT. 


A  marriage      fTHHIS  case  came  on  upon  a  general  demurrer  to  the 
settlement  was     1        .  ... 
drawn,  as  the  u\l\. 

intended  hus- 
band alleged, 

in  a  manner  In  1864,  the  Plaintiff  Mr.  Eaton  married  Mrs.  Rutk 

agreement*  •  Thomas,  on  which  occasion  a  marriage  settlement  was 

but  before  the  executed,   dated   the    11th    of  February,    1864.    Tbe 

klTe'w^s  con-  Plaintiff,  Mr.  Eaton,  by  his  bill  alleged,  that,  prior  to 

tents  and  exe-  the  marriage,  terms  were  agreed  upon  between  him  and 

cuted  it  under    ...  .    .       ,n     -        ,  ,  _  , 

protest,  and      his  intended  wife  for  the  settlement  of  her  property. 

^l™*  ^    That  Mr-   Bennett,  the  brother  of  Mrs.  Thomas,  was 
right  to  set  it  '  ' 

aside.  Held,  adverse  to  the  marriage,  but,  "  not  having  succeeded  in 
noV  afte^the  Pult*ng  a  stop- to  it,  he  determined  to  adopt  means  for 
marriage,  bus-  depriving  the  Plaintiff  of  the  life  interest  he  was  to 
rectify  the  ta^e  m  tne  property  agreed  to  be  settled,  and  also  for 
■ett|emei?t  depriving  the  Plaintiff's  wife  of  the  power  of  dis- 
bv  his  bill,  '  position  by  will,  which  she  was  to  have  oyer  the  said 
wifeundeVthe  ProPerty  during  her  coverture,  and  for  securing  the 
advice  and  as-  greater  part  of  the  same  for  the  benefit  of  his  own  chil- 
two^nwtees  of  ^ren  absolutely,  in  the  event  of  Plaintiff  surviving  fiat* 
the  settlement,  Thomas" 
secreted  and 
withheld 

m°n6>rf  .°[the       The  brother  induced  her  to  employ  his  own  solicitor 

wife  which  r    J 

ought  to  be       (Mr.  Onions)  to  prepare  the  settlement,  instead  of  ber 

paid  over 

to  him,  the         OWn' 

husband.    The 

recoveMhose        The  bill  then  proceeded  to  state  as  follows :—"  The 

moneys.   The   Plaintiff,  under  the  confident  expectation  that  the  terms 
trustees,  who        r    ,  ,,  .  ,«..i 

were  made        of  the  intended  marriage  settlement  were  definitively 

^urred^and  fixed  on'  and  that  a  6ettlement  was  being  prepared  by 
their  demurrer  Mr.  Onions  in  accordance  therewith,  continued  to  make 

was  allowed.  *fl 

arrangements 
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arrangements  for  the  solemnization  of  the  said  marriage.  1865. 
A  few  days  before  the  day  fixed  for  the  celebration  of 
the  marriage,  Plaintiff  received  from  Mr.  Onions  a 
draft  of  a  settlement,  being  in  fact  the  draft  of  the 
settlement  hereinafter  stated.  Hie  draft  settlement  was 
greatly  at  variance  and  inconsistent  with  the  terms 
agreed  on  between  Plaintiff  and  Ruth  Thomas,  and 
had  been  purposely  prepared  by  Mr.  Onions  in  such 
manner  as  to  carry  out  the  scheme,  which  the  said  De- 
fendant had  formed,  of  depriving  and  defrauding  Plain- 
tiff of  the  property  rights,  and  to  abridge  and  take 
away  from  Ruth  Thomas  the  control  of  the  ownership 
during  the  Plaintiff's  life,  and  to  secure  the  greater  part 
of  the  same  absolutely  to  his  own  children,  in  the  event 
of  Ruth  Thomas  dying  in  the  Plaintiff's  lifetime." 

"  The  Plaintiff  was  exceedingly  surprised  at  the  con- 
tents of  the  said  settlement,  and  at  once  perceived  that 
a  fraud  had  been  practised  on  him.  The  Plaintiff  had 
implicitly  relied  on  the  terms  of  settlement  agreed  on 
between  him  and  Ruth  Thomas  being  fairly  and  faith- 
fully carried  out,  and,  under  that  impression,  he  had,  not 
only  continued  to  make  and  complete  all  arrangements 
for  the  said  marriage,  but  had  ordered  his  affairs  in 
general  in  such  a  manner,  that  the  postponement  of  the 
marriage  would  have  occasioned  him  great  loss  and  in- 
jury. Under  these  circumstances,  and  as  he  was  also  in- 
formed by  the  said  Ruth  Thomas,  that  the  delay  which 
had  taken  place  in  the  celebration  of  the  said  marriage 
was  seriously  affecting  her  health,  no  other  course  seemed 
open  to  Plaintiff  than  to  execute  the  said  settlement, 
and  he  consequently  agreed  to  execute  the  same,  but  before 
doing  so,  the  Plaintiff  distinctly  informed  Ruth  Thomas, 
that  the  said  settlement  was  contrary  to  the  said  marriage 
contract,  and  that  he  would  apply  to  this  Court  to  have 
the  tame  rectified ;  and  the  said  settlement  was  executed, 

as 
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1866.       as  well  by  Ruth  Thomas  as  by  Plaintiff,  and  the  said 
k*p/W      marriage   was   solemnized   between   them,  on  the  fall 
v.  understanding  that  Plaintiff  would,  after  the  marriage, 

Bemmett.     ^jLe  proceedingS  for  that  purpose/' 

* 
Although  Plaintiff  saw,  from  the  first,  that  it  would  be 
impracticable  to  get  the  said  settlement  properly  altered, 
and  that  there  was  really  no  choice  left  for  him,  bat 
either  to  submit  to  all  the  inconvenience  and  loss  of 
breaking  off  the  said  marriage  contract,  or  to  execute 
the  said  settlement  as  it  stood,  the  Plaintiff,  nevertheless, 
on  the  6th  February ,  1864,  wrote  and  sent  to  Ruth 
Thomas  a  letter  in  the  words  and  figures  following,  that 
is  to  say : — 

"  My  dear  Mrs.  Thomas,  "6th  February,  1864. 

"  As  I  told  you  in  my  letter  of  yesterday,  I  have  ap- 
proved draft  settlement  and  returned  same  to  Messrs. 
Warren  §f  Onions,  although,  as  framed,  it  is  quite  at 
variance  and  inconsistent  with  the  terms  agreed  upon 
between  us.  However,  for  peace's  sake  only,  at  the 
present  moment,  and  particularly  as  you  say,  in  your 
letter  of  the  3rd  instant,  that  the  business  is  not  only 
becoming  tiresome,  but  injurious  to  your  health,  I  shall 
sign  the  same;  but  J  shall  do  so,  on  the  understanding 
that  it  is  strictly  without  prejudice  to  my  equitable  and 
legal  rights  and  remedies  to  apply  to  set  the  deed  aside, 
if  so  advised  at  any  future  time,  which  is,  in  its  present 
form,  not  only  unjust  and  unreasonable,  but  at  variauce 
with  your  declared  intention  (both  verbal  and  written) 
of  settling  certain  property  for  our  lives,  viz.,  to  your 
own  separate  use  for  life,  and  in  case  of  my  surviving 
you,  then  to  me  for  life,  and  at  my  death  the  same  to 
go  as  you  might  direct  by  will.  I  cannot  believe  that 
you  are  fully  acquainted  or  understand  the  purport  or 
effect  of  this  deed.  However,  you  have  now  an  oppor- 
tunity of  having  the  same  put  right,  and  the  same  must 

be 
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be  altered  by  introducing  a  recital  to  the  effect  that  you  1866. 
hare  paid  the  money  standing  in  the  Newcastle  Bank 
over  to  me  as  agreed,  and  which  you  stated  to  be  1,000/. 
If  you  do  not  do  so  before  signing  the  deed,  it  will  be  ab- 
solutely necessary  and  imperative  upon  me  that  I  should 
afterwards  apply  to  the  Court  of  Chancery  thereon,  and 
which  would  be  attended  with  considerable  expense  and 
unpleasantness  to  all  parties.  I,  therefore,  trust,  that 
you  win  at  once  see  the  necessity  of  seeing  Mr.  Onions, 
and  instructing  him  accordingly,  and  I  hope  to  hear 
from  you  in  a  day  or  two,  informing  me  that  you  have 
done  so,  and  saying  which  day  I  may  expect  your  arrival 
in  town/* 

"  Ruth  Thomas,  in  pursuance  of  the  suggestion  con- 
tained in  the  last-stated  letter,  went  to  see  Mr.  Onions, 
taking  the  said  letter  with  her,  and  she  did  see  him  and 
also  Bennett,  and  shewed  them  the  said  letter,  and 
spoke  to  them  about  altering  the  said  settlement,  but 
they  both  objected  to  have  any  alteration  made  in  the 
said  settlement,  and  no  alteration  was  made  therein." 

The  settlement  was  accordingly  executed  by  all 
parties  in  the  terms  of  the  draft,  and  Bennett  and 
Onions  were  the  trustees.  The  marriage  was  shortly 
afterwards  solemnized. 

The  bill  specified  various  particulars,  in  which  the 
settlement  was  at  variance  with  the  terms  of  the  agree- 
ment, such  as,  that  it  deprived  the  Plaintiff  of  a  life  in- 
terest, deprived  his  wife  of  the  power  of  disposition, 
and  gave  interests  to  the  brother's  children. 

Another  subject  of  complaint  was,  that  the  Plaintiff 
bad  received  only  800/.,  part  of  1,000/.  agreed  to  be 
paid  to  him  on  his  marriage.     As  to  this,  the  bill  con- 
tained 
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1865. 


tained  the  following  statement  : — "  Contrary  to  the 
agreement  with  Plaintiff,  Ruth  Thomas,  on  her  marriage 
with  Plaintiff,  caused  the  sum  800/.  only  (part  of  the 
said  sum  of  1,000/.)  to  be  paid  to  Plaintiff;  but  she  has 
ever  since  the  said  marriage,  with  the  advice  and  assis- 
tance of  the  Defendants  John  Bennett  and  John  Henry 
Onions,  secreted  and  withheld  from  Plaintiff  the  sum  of 
200/.,  residue  of  the  said  sum  of  1,000/."  And  the 
Plaintiff  charged,  "  that  Bennett,  Onions  and  Ruth  Eaton 
ought  to  be  compelled  to  discover  everything  in  their 
power  in  relation  to  this  sum  200/.,  and  what  has 
become  of  the  same." 

The  bill  prayed  a  rectification  of  the  settlement  in  the 
matters  complained  of,  and  an  inquiry  as  to  what  had 
become  of  the  sum  of  200/.,  residue  of  the  said  sum  of 
1,000/.,  immediately  before  Plaintiff's  marriage  standing 
in  the  Newcastle  Bank  to  the  credit  of  Ruth  Thomas, 
and  that  it  might  be  declared  that  the  Plaintiff  was  en- 
titled to  the  same  for  his  own  benefit. 


To  this  bill  Bennett  and  Onions  demurred  for  want 
of  equity. 

Mr.  Schombera  and  Mr.  Bevir  in   support  of  the 
demurrer. 

Mr.  Selwyn  and  Mr.  Swinburne  in  support  of  the  bill. 


The  Master  of  the  Rolls. 

This  demurrer  must  be  allowed.  The  case  made  by 
the  bill  is  a  very  singular  one.  The  Plaintiff  complains 
that,  under  the  pressure  of  circumstances,  he  was  com- 
pelled to  marry  a  lady  without  obtaining  a  sufficient 
portion  of  her  property.  But  he  admits  that  he  was 
aware  of  the  terms  of  the  settlement ;  that  he  read  the 

draft 


CASES  IN  CHANCERY.  201 

draft  and  executed  the  settlement  itself  with  his  eyes  1865. 
open,  and  that  he  afterwards  contracted  the  marriage. 
It  is  true  that  he  gave  distinct  notice  that  he  would 
apply  to  this  Court  to  get  it  rectified  ;  but  he  executed 
it  and  received  the  marriage  consideration.  If,  upon 
varying  the  terms  of  this  settlement,  I  could  put  the 
parties  in  the  same  situation  as  they  were  before  the 
marriage,  something  might  be  made  of  the  point  of 
fraud;  but  that  is  impossible.  Again,  the  Court,  in 
such  cases  as  these,  only  rectifies  a  settlement  when 
both  parties  have  executed  it  under  a  mistake,  and  have 
done  what  they  neither  of  them  intended.  Here  the 
Plaintiff  examined  the  draft  and  the  settlement  prior  to 
its  execution,  and  was  perfectly  aware  of  its  purport.  I 
think  that  he  cannot  set  it  aside  or  alter  it  in  this 
Court. 

Upon  the  other  part  of  the  case,  I  at  first  thought 
that  the  Plaintiff  might  have  some  equity,  if  the  fact  had 
been,  that  part  of  the  wife's  property,  which,  according 
to  the  settlement,  belonged  to  the  husband,  were  in  the 
possession  of  and  kept  back  by  the  trustees.  Con* 
sidering  the  relation  of  trustee  and  cestui  que  trust,  I 
thought  the  Plaintiff  might  have  had  a  right  to  come 
to  this  Court  to  recover  the  property.  But,  on  looking 
at  the  bill,  I  find  that  the  allegation  is,  that  the  wife  has 
secreted  and  withheld  the  200/.,  with  the  advice  and 
assistance  of  Bennett  and  Onions.  If  they  themselves 
were  doing  so  by  her  desire,  the  Plaintiff  might  be  en- 
titled to  make  them  Defendants,  on  the  ground  of  their 
keeping  back  part  of  the  trust  property.  But  he  cannot 
make  persons,  who  merely  instigate  and  advise  another 
to  keep  back  the  money,  parties  to  a  bill,  or  compel 
them  to  answer. 

The  case  fails  in  every  respect,  and  the  demurrer 
must  be  allowed. 
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1865. 


Jan.  18. 

Liberty  given 
to  read  the  affi- 
davit of  a  wit- 
ness, who 
had  been 
prevented, 
by  illness,  from 
being  cross- 
examined,  but 
the  Court  in- 
timated that 
little  attention 
would  be  paid 
to  such  an  affi- 
davit. 


BRAITHWAITE  v.  KEARNS. 

A  N  aged  person  bad  made  an  affidavit  in  the  cause, 
"^^  and  the  opposite  party  had  served  the  usual 
notice  requiring  him  to  be  produced  for  cross-exami- 
nation. He  was  unable  and  incapable  by  reason  of 
paralysis  to  attend  and  be  cross-examined. 

Mr.  Baggallay  proposed  to  read  the  affidavit 

Mr.  Southgate  objected,  that  "it  could  not  be  read 
as  evidence,  unless  by  the  special  leave  of  the  Court;" 
19M  Oeneral  Order  of  5th  February,  1861  (a). 


The  Master  of  the  Rolls. 

I  must  allow  it  to  be  read,  and  must  judge  of  it. 
But  I  pay  little  attention  to  the  affidavit  of  a  person 
who  has  not,  when  required,  submitted  to  a  cross-ex- 
amination. 


(a)  30  Beav.  656,  and  see 
Wightman  v.Whcelton,  23  Beav. 
397 ;    Abadom    v.  Jbadom,   24 


Beav.  243;   Mvrley  v.  Morley, 
5  Dt  G.,  M.  if  G.  610. 
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GALLOWAY  v.  THE  CORPORATION  OF 

LONDON.  Jon.  19. 

Feb.  13. 
nnHE  only  facts  which  are  necessary  to  be  mentioned  In  July,  1862, 
-*-     to  explain  the  matter  in  contest  are  as  follows : —  oTLom^ob" 

tained  par- 
On  the  13th  of  August,  I860,   "  The  Metropolitan  liamentary 

Meat  and  Poultry  Act,  I860,"  passed  (a)  for  authorizing  gJJJ  Jj[ 
the  corporation  of  London  to  establish  a  new  market  at  Plaintiff's  land 
Smithfield,  and  for  other  purposes  connected  therewith.    ^£*    But*/" 

prior  thereto 
Afterwards,  on  the  29tb  of  July,  1862,  another  act,  ^^^SSL 
"The  Metropolitan  Meat  and  Poultry  Market  (Western  had  contracted 
Approach)  Act,  1862,"  was  passed  (6)  to  improve  the  j^^  t0  *" 

western  approach  to  this  market     By  this  act  the  cor-  other  com- 

•  *       i      i       i     *  i      -m   •     ./«  pany,  not  then 

poration  was  empowered  to  take  the  land  of  the  r  lamtin  empowered  to 

for  this  purpose,  and  the  powers  of  "  The  London  City  ^"^^Jjy 

Improvement  Act  (1847)"  (c)  were  extended  to  this  act.   that  the  cor- 
poration had  so 

On  the  26th  June,  1862,  and  prior  to  the  passing  of  judgment  and 

this  act.  the  corporation    entered  into  a  contract,  by  discretion,  °y 
r  ../*.»  contracting  to 

which  the  corporation  agreed  to  sell  the  Plaintiff  s  lands  sell  that  which 

to  the  Metropolitan  Railway  Company,  who,  at  that  ^er^to  pur- 
time,  had  no  parliamentary  power  to  purchase  it,  for  chase,  and 

/u,uuu*.  pany  not  then 

authorized  to 
(a)  23  4  24  Vict  c.  cxciii.  (r)  10  &  11    Vict.  c.  cclxxx.  buy  them,  that 

(6)  25  $  26  Vict.  c.  clxxiv.  (The  Model  Act).  the  Plaintiff 

was  entitled  to 
an  injunction  to  restrain  the  corporation  from  taking  more  of  his  land  than  they  bond 
Jule  required.  After  this,  another  act  passed  in  1864,  which,  after  referring  to  the  con- 
tract of  1862,  provided,  that  that  act  should  not  prejudice  the  right  of  the  company 
under  that  agreement,  but  that  the  covenants  thereof  should  be  as  applicable  to  the 
said  land,  if  purchased  under  the  powers  of  this  act,  as  they  would  have  been  if  they 
bad  been  purchased  under  the  act  of  1862.  Held,  by  the  Master  of  the  Rolls,  that 
the  last  act  removed  the  objection  to  the  agreement,  and  amounted  to  a  declaratory 
enactment  as  to  its  validity,  and  that,  consequently,  the  Plaintiff  was  not  entitled  to  an 
injunction.    The  decision  was  affirmed,  Lord  Justice  Turner  diuentiente. 


Galloway 
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1865.        70,000/.     In  May,  1863,  the  corporation   served  the 

Plaintiff  with  the  usual  notice  to  treat,  and  in  January, 

1864,  during  the  negotiations  which  took  place  as  to 

_     Thb         the  value  of  the  Plaintiff's  lands,  the  Plaintiff  became 
Corporation  ... 

of  London,    acquainted  with  the  fact  of  the  agreement  of  26th  June, 

1862,  having  been  entered  into  between  the  corporation 
*  and  the  Metropolitan  Railway  Company.  The  Plaintiff 
thereupon,  on  the  8th  February,  1864,  filed  his  first  bill 
(Galloway  v.  The  Corporation  of  London)  relating  to 
this  subject,  asking  for  an  injunction  to  restrain  the 
corporation  from  taking  his  land,  or  only  so  much  as 
was  bond  fide  required  for  the  purpose  of  the  act.  On 
the  19th  of  February,  Vice-Chancellor  Wood  refused 
the  injunction  (a) ;  but  on  appeal  to  the  Lords  Justices, 
they,  on  the  29th  of  April,  1864,  were  of  opinion  (4)  that 
the  corporation  of  London,  having  contracted  to  sell 
the  Plaintiff's  land  before  they  had  the  power  to  pur- 
chase it,  and  that,  to  a  company  not  then  authorized  by 
parliament  to  buy  it,  had  so  fettered  their  judgment  and 
discretion,  as  to  the  quantity  of  land  required  by  them 
for  the  purposes  authorized  by  their  act,  as  to  entitle  the 
Plaintiff  to  an  injunction  until  the  hearing,  to  prevent 
the  corporation  taking  more  of  the  Plaintiff's  lands  than 
they  bond  fide  required.  Their  Lordships,  thereupon, 
granted  an  injunction  until  the  hearing  of  the  cause, 
restraining  the  Defendants  from  taking  any  proceedings 
for  purchasing  or  taking  any  of  the  Plaintiff's  property, 
until  the  portion  thereof  which  they  bond  fide  required 
for  the  purposes  of  the  act  should  have  been  ascertained. 

The  cause  was  heard  in  July,  1864,  when  Vice-Chan- 
cellor Wood,  in  obedience  to  the  view  entertained  by 

the  Lord  Justices,  made  the  injunction  perpetual. 

In 

(a)  10  Jurist,  552.  more  fully  by  the  Matter  of  tks 

(b)  \0  Jurist,  552,  and  10  Law      Roils,  post,  p.  208. 
X.  439 ;  see  the  reason  as  stated 
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In  the  meantime,  and  on  the  23rd  of  June,  1864,        1865. 

another  act,  called  "The  Holborn  Valley  Improvement      ^v^ 

Act,  1864,"  was  passed  (a)  to  authorize  the  corporation  v. 

of  London  to  form  a  viaduct  over  the  Holborn  Valley,  and   _     Thb 

97  Coupon  ati  on 

to  make  new  streets  and  improvements  connected  there-    of  London. 
with.    In  this  act  a  clause  was  introduced  (37),  which 
the  Defendants   alleged   was  inserted  with  a  view  to 
provide  for  this  case.    The  clause  was  as  follows  : — 

"37.  And  whereas  certain  lands  may  be  taken  under 
the  powers  of  this  act,  which  were  delineated  on  the 
plans  and  were  described  in  the  books  of  reference 
mentioned  in  the  4th  section  of '  The  Metropolitan  Meat 
and  Poultry  Market  (Western  Approach)  Act,  1862/ 
and  in  respect  of  which  lands  an  agreement  was,  under 
the  authority  of  that  act  and  the  Metropolitan  Railway 
Acts,  entered  into  between  the  said  mayor,  commonalty 
and  citizens  and  the  Metropolitan  Railway  Company ; 
and  it  is  expedient  that  the  rights  of  the  company  under 
such  agreement  should  be  preserved  :  Therefore,  nothing 
in  this  act  contained  shall  prejudice  or  affect  the  rights 
of  that  company  under  the  said  agreement,  but  all  the 
covenants  and  provisions  thereof  shall  be  as  applicable 
to  the  same  lands,  if  purchased  under  the  powers  of  this 
act,  as  they  would  have  been  if  they  had  been  pur- 
chased under  the  powers  of  the  said  Metropolitan  Meat 
and  Poultry  Market  (Western  Approach)  Act,  1862." 

Accordingly,  on  the  30th  July,  1864,  a  notice  to  treat, 
under  this  act,  was  given  by  the  corporation  to  the  Plain- 
tiff, for  all  his  land,  and  thereupon  the  Plaintiff  filed  the 
bill  in  this  cause  on  the  14th  October,  1864,  praying,  in 
substance,  for  the  same  injunction  as  had  been  granted 
in  the  former  suit. 

A  motion  was  now  made  for  an  injunction  to  restrain 

the 
(a)  27  4-  28  Vkt.  c.  lxi. 
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1865,       the  Defendants  from  issuing  any  preceptor  commencing 

J^***^      or  prosecuting  any  proceeding  for  valuing  any  part  of 

v.  the  Plaintiff's  property  in  the  bill  mentioned,  and  from 

Cobpobatiom  Pro8ecuting  any  other  proceeding,  under  the  powers  of 

of  London,    "The  Holborn  Valley  Improvement  Act,  1864,"  for  the 

purpose  of  purchasing  or  taking  any  of  the  Plaintiffs 

said  property,  until  the  hearing  of  this  cause  or  until  the 

further  order  of  this  Court,  or  until  the  portion  thereof 

(if  any)  which  they  should  bon&fide  require  to  purchase 

or  take  for  the  purposes  of  the  said  act  should  have  been 

ascertained,  and  they  should  have  given  the  Plaintiff  a 

proper  notice  of  their  intention  to  take  the  same  under 

the  said  act,  and  a  proper  opportunity  of  coming  to  an 

agreement   with    them   as   to  the  purchase-money  or 

compensation  to  be  paid  in  respect  thereof. 

Mr.  Rolty  Mr.  Selwyn  and  Mr.  Bagshawe,  in  support 
of  the  motion,  contended,  that  the  corporation  had  no 
power  under  any  of  the  acts  to  take  land,  except  for 
the  purpose  of  making  the  new  street,  and  then  so  much 
only  as  was  properly  and  in  the  exercise  of  a  fair  dis- 
cretion required  for  this  purpose. 

Sir  Hugh  Cairns  and  Mr.  Swanston,  for  the  De- 
fendants, contended,  that  they  bad  a  discretion  under 
the  London  City  Improvement  Act  of  1847  (10  &  U 
Vict.  c.  cclxxx.),  incorporated  with  the  Holborn  Valley 
Improvement  Act  (27  &  28  Vict.  c.  lxi.),  and  that  they 
were,  under  the  powers  of  that  act,  entitled,  at  their 
discretion,  to  take  all  or  any  part  of  the  land  which 
was  included  in  the  schedule  to  the  act,  and  to  re-sell 
such  land  or  any  portion  as  they  might  think  fit,  in  order 
to  pay  for  the  expense  of  the  improvement ;  and  that 
even  if  this  were  not  so,  still  that,  under  the  37th  section 
of  the  Holborn  Improvement  Act,  this  express  agree- 
ment between   the  corporation   and  the  Metropolitan 

Railway 
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Railway  Company  had    been   sanctioned    and    made        1865. 
valid.  ^v^ 

G  ALLOW  AT 

«• 
Mr.  Roll  in  reply.  Tab 

Corporation 
of  London. 
See  Webb  v.  The  Manchester,  frc,  Railway  Com- 
pany (a) ;  Stockton,  frc,  Railway  Company  v.  Brown  (b); 
Eversfield  v.  The  Mid-Sussex  Railway  Company  (c) ; 
Dodd  v.  TA*  •Salisbury,  frc,  Railway  Company  (d); 
Flower  v.  The  London,  Brighton,  be,  Railway  Com- 
pony  (e ) ;  Cother  v.  The  Midland  Railway  Com- 
pany(f) ;  Bentinckv.  The  Norfolk  Estuary  Company  (g). 


The  Master  of  the  Rolls. 

This  is  an  application  for  an  injunction  to  restrain  Feb.  13. 
the  corporation  of  London  from  taking  any  part  of  the 
Plaintiff's  property  mentioned  in  the  bill,  or  from  taking 
any  part  of  it,  except  so  much  of  it  as  they  shall  bond 
fide  require  for  the  purposes  of  the  Holborn  Valley 
Improvement  Act  of  1864. 

The  motion  was  argued  before  me  on  the  19th  of 
January  last,  and  I  have  now  to  dispose  of  it.  The 
question  turns  upon  the  proper  construction  of  the  act 
in  question,  having  regard  to  the  situation  and  position  of 
the  parties  themselves.  I  have  carefully  read  and  con- 
sidered the  pleadings  and  evidence  in  the  cause  disposed 
of  by  the  decree  of  the  Vice-Chancellor  in  July,  1864, 
and  also  the  various  acts  of  parliament  which  bear  on 
the  subject  passed  previously  to  the  filing  of  the  bill  in 

that 

W  4  Myl.  if  Cr.  116.  (<*)  1  Giff.  158. 

(6)  9  H.ofL.  Cat.  246.  (e)  2  Drew.  $  SmaU,  330. 

(c)  1  Giff.  153,  and  3  De  G.  (/)  2  PhUL  469. 

*  J.  286.  (g)  8  De  G.,  Af  $  G.  714. 


Gallowat 

V. 
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1865.       that  cause,  and  also  the  judgment  of  the  Lords  Justices, 

for  the  purpose  of  considering  how  far  the  decision  then 

pronounced  governs  the  question  which  I  have  to  con- 

The         aider  on  the  present  occasion.     What  I  understand  to 
Corporation  i     •  i    i  •       i  •      *  i  t 

op  London.    have  been  decided  in  that  case  is,  first,  that  the  notice 

to  treat  given  to  the  Plaintiff  in  May,  1863,  was  pro- 
perly given,  and  would,  if  it  stood  alone,  have  autho- 
rized the  corporation  to  take  the  whole  of  the  Plain- 
tiff's land.  That  they  were  sole  judges,  in  their  dis- 
cretion, whether  the  same  was  wanted  for  the  purposes 
of  the  act,  that  act  being  for  the  purpose  of  making  the 
new  street  from  the  proposed  new  market  to  Victoria 
Street,  which  involved  two  distinct  matters,  one  to  con- 
struct the  street,  and  the  other  to  obtain  sufficient  funds 
for  that  purpose,  which  funds  were  to  be  obtained  in 
part  by  the  purchase  and  re-sale  of  lands  included  within 
the  schedule  of  that  act. 

Secondly,  that  the  agreement  entered  into  by  the 
Defendants  with  the  Metropolitan  Railway  Company 
was  invalid,  for  three  causes,  or  for  three  reasons:— 
First,  because,  at  the  time  that  it  was  entered  into,  the 
Metropolitan  Railway  had  no  power  to  purchase  lands, 
though  they  had  afterwards  a  power  to  do  so  by  an  act 
which  passed  the  legislature  and  received  the  royal 
assent  a  few  weeks  subsequently  to  the  agreement 
Secondly,  because  it  could  not  be  considered,  that  when 
parliament  gave  the  corporation  power  to  sell  superfluous 
lands,  the  legislature  meant  to  give  the  power  to  sell  to 
incapacitated  persons,  and  the  Metropolitan  Railway 
had  not  in  June,  1862,  any  power  to  buy  lands.  And, 
thirdly,  because  the  agreement  having  been  entered 
into  by  the  corporation,  conditionally  and  before  the 
act  passed  which  authorized  them  to  enter  into  any 
such  agreement,  they  had,  before  the  time  arose  when 
they  were  called  upon  to  exercise  their  judgment  as  to 

whether 
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whether  such  lands  were  wanted  or  not  for  the  purposes       1865. 

of  the  act,  fettered  themselves  by  this  agreement,  so  as 

to  make  it  incumbent  on  them  to  take  the  lands  and 

resell  them,  though,  after  the  passing:  of  the  act.  they         TuE 

.    ,  .  ,  .,  •  r      i      •         i-  -  CORPORATION 

might,  in  the  reasonable  exercise  of  their  discretion,  0F  London. 
have  come  to  another  and  different  conclusion.  That, 
in  fact,  the  meaning  of  the  act  was,  that  the  legislature 
intrusted  the  Defendants  with  powers,  to  be  exercised 
according  to  the  bona  fide  judgment  and  discretion,  but 
not  influenced  or  fettered  by  any  acts  or  proceedings 
which  had  been  done  or  adopted  by  the  Defendants 
previously  to  the  time  when  such  discretion  was  vested 
in  them. 

This  is,  in  substance,  what  I  consider  to  have  been  • 

decided  in  the  former  suit,  and  the  only  question  I  have 
now  to  consider  is,  how  this  decision,  by  which  I  am 
bound,  is  affected  by  the  statute  which  was  subse- 
quently passed  in  the  year  1864,  called  "  The  Holborn 
Volley  Improvement  Act"  (a). 

The  first  thing  that  I  have  to  observe  is,  that  this 
act,  the  object  of  which  is  to  make  the  improvements 
there  specified  and  which  are  there  set  out  in  the 
second  section  of  the  act,  gives  for,  that  object,  by 
means  of  the  incorporation  of  the  City  Improvement 
Act  of  1847  (6),  not  merely  the  power  to  make  the  im- 
provements in  question,  but  also  the  power  of  taking 
and  reselling  lands,  not  absolutely  required  for  the 
purposes  of  the  street  and  viaduct  therein  mentioned, 
but  for  the  purposes  of  raising  money  to  defray  part  of 
the  expenses  required  for  that  purpose,  in  like  manner 
as  if  the  schedule  to  the  act  had  comprised  lands  which 
could  by  no  possibility  fall  within  the  line  of  any  improve- 
ments 
(o)  27  *  28  Vict.  c.  Ixi.  (b)  10  4-  11  Viet.  e.  cclxxx. 

TOL.  XXXIV — II.  P 


Galloway 
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1865.  merits  contemplated  by  the  act  itself,  and  which,  there- 
fore, could  only  have  been  inserted  for  the  purpose  of 
raising  the  funds  requisite  for  the  other  purpose  of  the  act 
The  That  this  is  the  effect  of  the  City  Improvement  Act  is 
op  London,  expressly  laid  down  by  the  Vice-Chancellor  Wood,  and 
is  not,  as  I  understand  their  judgments,  in  any  respect 
questioned  by  either  of  the  Lords  Justices ;  and,  upon 
carefully  considering  the  act  in  question  in  conjunction 
with  the  Holborn  Valley  Act,  I  entertain  no  doubt  of 
question  that  the  lands  of  the  Plaintiff  are  included  in 
the  schedule  to  that  act.  Accordingly,  [  am  of  opinion 
that  the  Defendants  have  that  power  as  regards  the 
lands  included  in  the  schedule  to  the  Holborn  Valley 
Improvement  Act.  The  lands  of  the  Plaintiff  are 
included  in  the  schedule  to  that  act,  and,  accordingly, 
if  the  matter  stood  here  alone,  unfettered  by  any 
previous  transaction,  it  would,  in  my  opinion,  be  plain 
that  the  Defendants  might  take  the  whole  of  the 
Plaintiff's  lands,  if  they  thought  fit  so  to  do,  and  to 
resell  them,  though  no  portion  of  such  lands  was 
actually  required  for  the  purpose  of  the  improvement 
contemplated  by  the  act.  If  then  I  add  to  this  state 
of  things  the  agreement  previously  entered  into  by  the 
city  corporation  with  the  Metropolitan  Railway  Com- 
pany, simpliciter,  and  omit  the  37th  section  from  this 
act,  the  case  then  would  be  the  same,  or  nearly  so,  as 
the  question  decided  by  the  Lords  Justices  in  April, 
1864.  But  I  must  take  the  act  as  it  stands,  and  the 
legislature  having  had  before  them,  in  1864,  the  fact  of 
this  agreement  having  been  entered  into,  has  thought  fit 
to  introduce  a  clause  which  is  in  the  words  following : — 
"  And  whereas,"  &c.  [see  the  clause  set  out,  ante,  page 
205.] 

Now  these  lands  include  the  lands  of  the  Plaintiff, 
and,  consequently,  this  section  expressly  applies  to  the 

lands 


Galloway 


CASES  IN  CHANCERY.  211 

lands  in  question  in  this  cause.     The  section  goes  on        1865. 

"and  in  respect  of  which  lands  an  agreement  was, 

under  the  authority  of  that  act  and  the  Metropolitan 

Railway  Act,  entered  into  between  the  said  mayor,  &c.   „    TliB 

,     ,        __  ,.  _  rw,  .       Corporation 

and    the    Metropolitan    Railway    Company"      This,     or  London. 

therefore,  expressly  points   to   the   agreement   of  the 

26th  of  June,  1862.    The  clause  proceeds,  "and  it  is 

expedient  that  the  rights  of  the  company  under  such 

agreement  should  be  preserved :  therefore,  nothing  in 

this  act  contained  shall  prejudice  or  affect  the  rights  of 

that  company  under  the  said  agreement," 

I  am  of  opinion,  that  the  effect  of  this  is,  that  the 
legislature  has  pronounced  an  opinion,  equivalent  to  a 
declaratory  enactment,  determining  that  the  agreement 
is  a  valid  agreement,  conferring  rights  on  the  Metro- 
politan Railway  Company  prior  to  the  passing  of  this 
act.  And  to  make  this  still  more  clear,  the  clause  goes 
on  thus,  "  but  all  the  covenants  and  provisions  thereof 
shall  be  as  applicable  to  the  said  lands,  if  purchased 
under  the  powers  of  this  act,  as  they  would  have  been 
if  they  had  been  purchased  under  the  powers  of  the 
said  Metropolitan  Meat  and  Poultry  Market  (Western 
Approach)  Act,  1862." 

Now  the  Lords  Justices  determined  that  the  lands  in 
question  were  not  purchased,  and,  under  the  circum- 
stances of  the  case,  could  not  be  purchased,  under  the 
powers  of  the  act  of  1862,  or,  at  least,  that  no  greater  part 
of  them  could  be  so  purchased  than  would  be  actually 
required  for  making  the  new  street.  With  the  knowledge 
of  this  before  them,  the  legislature  gives  powers  to  pur- 
chase these  lands  under  the  power  of  the  act  I  am  com- 
menting upon,  viz.,  the  act  of  1862.  How  is  it  possible 
for  any  Court  to  say  that  these  powers  shall  not  be 
exercised,  and   that,  notwithstanding  what   the   legis- 

p  2  lature 
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1865.  lature  bas  declared,  the  Defendants  shall  not  have  the 
powers  which  the  act  confers  upon  them.  The  discre- 
tion vested  in  the  corporation  is  subject  to  no  control ; 

The         this   I   understand   to   be   the  opinion   of   the  Lords 
Corporation    _  .      .  ,         r.   . 

op  London.    Justices,  it  is  undoubtedly  the  opinion  of  Vice-Chan- 

cellor  Wood,  and  it  is  undoubtedly  my  opinion.  The 
corporation  have  exercised  their  judgment  on  this  sub- 
ject since  the  passing  of  this  act,  and  have  given  notice 
accordingly.  If  this  clause  were  struck  out  of  the  act, 
the  effect  would  simply  be,  that  the  corporation  might 
take  the  lands  in  their  entirety  and  sell  them  afterwards 
to  whomsoever  they  pleased.  But  the  object  and 
plainly  expressed  meaning  of  this  clause  is  this : — "  If 
you,  the  corporation,  think  it  necessary  to  take  these 
lands  under  this  act  of  1864,  which  we  give  you  power 
to  do,  and  of  which  necessity  you  are  the  sole  judges, 
then  and  in  that  case,  we  bind  you  to  abide  by  the 
agreement  entered  into  with  the  Metropolitan  Railway 
Company  in  June,  1862,  and  that  company  are  to  have 
the  benefit  of  this  agreement,  if  they  choose  to  do  so/' 

There  can  be  no  doubt,  therefore,  that  this  act  removes 
the  foundation  of  the  decision  adverse  to  the  Defendants, 
for  assuming  it  to  be  correct,  that  by  the  act  of  1 862,  the 
legislature  did  not  intend  that  the  corporation  of  the 
city  of  London  shoulc}  have  vested  in  them  these  im- 
portant powers,  in  order  that  they  might  exercise  them 
after  they  had  fettered  their  judgment  by  an  agreement 
with  third  parties,  still,  in  the  act  of  1864,  the  legislature, 
being  aware  that  the  city  had  so  fettered  their  judgment 
by  this  agreement  with  third  parties,  expressly  renews 
the  powers  entrusted  to  them  of  taking  the  land,  and 
not  only  does  this,  but  it  also  positively  enacts,  that 
the  Metropolitan  Railway  Company  shall  have  the 
right  to  enforce  that  agreement  if  the  lands  are  taken. 
So  that  the  legislature,  having  before  it  the  judgment  of 

the 
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the  Lords  Justices,  has  given  to  the  corporation  the  on-        1865. 
limited  powers  to  take  these  lands,  although  the  cor- 
poration had  their  discretion   fettered   by  their   prior 
agreement  with  the  Metropolitan   Railway   Company,         Thb 
and  besides  this,  bearing  in  mind  the  objection  of  Lord     of  London. 
Justice  Turner,  which  I  have  also  noticed,  that,  at  the 
time  of  the  agreement,  the  Metropolitan  Railway  Com- 
pany had  no  power  to  take  lands,  have  removed  this 
very  objection,  viz.,  the  inability  of  the   Metropolitan 
Railway  Company  to  purchase  lands  in  the  month  of 
June,  186*2,  when  the  agreement  was  entered  into. 

That  the  Courts  of  Law  can  go  a  great  way  in  de- 
feating acts  of  parliament  by  nice  distinction  and  subtle 
refinements  is  shewn  by  many  long  series  of  decisions  in 
this  Court,  but,  if  I  were  to  comply  with  the  application 
of  the  Plaintiff,  I  should  be  going  much  further  than 
any  Court  has  yet  gone  and  I  believe  ever  will  go,  and 
expressly  overrule  what  appears  to  be  a  plain  distinct 
enactment  of  the  legislature.     I  cannot  also  but  think, 
that  the  legislature,  by  this  enactment,  has  relieved  this 
Court  from  a  very  great,  possibly  an  insuperable,  diffi- 
culty.    The   Lords  Justices    thought   the   injunction 
ought  to  run  in  these  terms,  "  until  the  portion  thereof 
which  they  bond  fide  require  to  purchase  and  take  for 
the  purposes  of  the   said  act  shall   have  been  ascer- 
tained."   How  is  this  Court  to  determine  what  "  por- 
tion of  the  lands  is  bona  fide  required  for  the  purposes 
of  the  act"?     Assume  that  all  the  members  of  the  cor- 
poration who  can  exercise   any  voice  in  this   matter 
declare,  that  they  bona  fide  require  the  whole  land,  can 
this  Court  say,  you  only  require  so  much  as  is  required 
for  the  width  of  the  street,  and  you  cannot  bona  fide 
require  one  foot  beyond  this.     If  the  Court  were  so  to 
hold,  it  would  stop  the  whole  improvement,  for,  without 
the  requisite  funds,  no  street  could  be  made,  as  the 

same 
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1865.  same  principle  roust  apply  to  all  the  other  portions  of 
land  which  they  take  from  the  owners,  and  the  supple- 
mental purpose  of  the  act,  which  bupplies  the  cor- 
The  poration  with  funds,  must  be  entirely  rejected.  But  if 
of  London.  l^e  Court  says,  that  they  are  entitled  to  go  beyond  the 
mere  width  of  the  street  required,  where  are  they 
to  stop?  Can  this  Court  go  into  the  question  of 
the  expense  incurred,  the  sums  required  and  the  pro- 
priety of  money  spent,  and  say,  "  if  you  had  managed 
this  economically  you  need  not  have  taken  this  piece  of 
land  or  that."  It  is  obvious,  that  unless  the  Court  took 
upon  itself  the  whole  management  of  the  whole  affair, 
it  would  be  entangled  in  inextricable  difficulties  at  every 
step. 

It  is  one  of  the  advantages  of  the  new  system  adopted 
in  chancery,  that  the  Judges  who  pronounce  the  decree 
have  also,  what  they  never  had  before,  an  intimate 
knowledge  and  experience  of  the  mode  of  working  them, 
and  are  accordingly  frequently  obliged  to  frame  a 
decree  in  such  a  form  as  will,  though  not  in  exact  ac- 
cordance with  universal  precedents,  enable  the  parties  to 
come  to  a  satisfactory  and  not  very  long  deferred  conclu- 
sion, the  want  of  which  has  frequently  driven  parties  to 
a  compromise,  when  the  decree  has  been  in  a  form  which 
has  been  found  practically  impossible  to  work  out  within 
any  reasonable  time  or  at  any  reasonable  expense ;  but  I 
doubt  whether  the  Court,  under  a  decree,  when  the  bona 
fides  of  the  exercise  of  a  discretionary  power,  by  per- 
sons who  have  no  personal  interest  in  the  matter,  is  to 
be  made  the  subject  of  discussion  and  measured  by 
evidence,  would  easily  arrive  at  a  conclusion  satisfactory 
to  itself  or  to  the  parties  concerned  in  it. 

I  am,  therefore,  of  opinion  that  the  legislature  has 
wisely  interposed  to  remove  this  question  from  the  con- 
sideration 
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sideration  of  the  Courts  of  Equity,  and  that  this  in- 
junction must  be  refused,  and  that  the  costs  of  the 
motion  must  be  costs  in  the  cause. 


Galloway 
v. 

The 
Corporation 


Note.— Affirmed  9th  May,  1 865,  by  the  Lords  Justices,  dissentient*     0F  London. 
Lord  Justice  Turner.     An  appeal  to  the  House  of  Lords  is  pending. 


HOPKINSON  v.  LUSK. 


Jan.  1.4,15, 16. 


rilHE  question  which  arose  on  this  special  case  was,  Leaseholds 

whether  some  leaseholds  in  Lothbury  passed  under  „ot  specified  ' 

the  general  words  of  a  deed  of  assignment.    The  ques-  in  a  deed» 

.  ,        ,      r  ..       •         •  A^W  not  to  pass 

tton  arose  under  the  following  circumstances: —  by  the  general 

„       rt        .     .  ww/x  .    ,    ,  -     ,      words,  all  other 

Mr.  Oxenford  waz,  in   1840,  appointed   one  of  the  "property  and 

trustees  of  the  Commercial  Bank  of  London.     In  1855,  ^jj^'deed 

he  became  embarrassed  in  his  circumstances  and  went  executed  by  a 

to  reside  abroad.   The  bank  became  desirous  of  removing  diking  com- 

him  from  his  trusteeship  and  of  having  their  property  panyonhisre- 

which  was  vested  in  him  transferred  to  new  trustees,  signed  three 

and  accordingly,  in  I860,  a  deed  was  executed  for  the  8Pecilfe,^^i' 

purpose.  securing  debts 

due  to  the 

This  deed,  dated  the  20th  of  December,  1860,  was  ex-  debts  tnem_ 

ecuted  by  Oxenford.     It  recited  two  life  policies  in  the  8el!fes-  Hea,so 
r,     .  .  assigned  lease- 

Equitable  and  the  Metropolitan,  which  were  vested  solely  holds  X, 

in  Oxenford  in  trust  for  securing  moneys  due  to  the  {Jj^JJ^^10 

company.     It  next  recited  a  life  policy  in  the  Palladium,  curing  a  debt 

vested  in  Oxenford  and  Hopkinson  in  trust  for  the  bank  bank°"  and  all 

absolutely,  but  which  the  bank  had  effected  to  secure  other  moneys, 
i  i  r  -i-i  n  *r  »  securities,  pro- 

moneys  due  to  them  from  the  ban  of  Mountcas/iel.     It  perty  and 

then  recited  that  certain  leasehold  property  at  Notting  ffff<:t8"  vested 

r     r      J  f   in  mm  and  four 

Hill  others  as  trus- 
tees for  the 
company.     Held,  that  leaseholds  F.,  belonging  to  bank  absolutely  and  vested  in  the 
retiring  trustee  and  the  same  other  four  trustees,  but  which  were  not  referred  to  in  the 
deed,  did  not  pass  under  the  above  general  words. 
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Bill  was  vested  in  Oxenford  and  four  other  trustees 
(naming  them;  in  trust  for  securing  moneys  due  to  the 
bank  from  a  Mr.  Ramsay.  It  then  recited  that  Oxenford 
was  desirous  of  retiring  from  the  office  of  trustee,  and 
that  the  directors  had  accepted  his  resignation,  "and  bid 
requested  him  to  transfer  the  trust  property  rested  in 
him  iii  the  manner  hereinafter  contained." 

By  the  first  witnessing  part  Oxenford  assigned  the 
moneys  due  from  the  first  two  mortgagees  and  the  se- 
curities  for  the  same,  and  "  particularly"  the  first  two 
policies  and  the  moneys  secured  thereby,  to  the  new 
trustees,  "and  all  other  moneys,  securities,  property  and 
effects  now  vested  solely  in  the  said  Edward  Oxenford 
as  trustee  for  the  said  banking  company,"  to  hold  upon 
the  existing  trusts. 

By  the  second  witnessing  part  Oxenford  assigned  to 
the  new  trustees  the  debt  due  from  the  Earl  of  Mowt- 
cashel  and  all  securities  for  the  same,  and  the  third 
policy  "and  all  other  moneys,  securities,  property  and 
effects  now  vested  jointly  in  Oxenford  and  Hopkinson" 
as  trustees  for  the  banking  company. 

By  the  third  witnessing  part  Oxenford  assigned  to 
the  new  trustees  the  mortgage  debt  due  from  Ramsay 
and  the  securities  for  the  same,  "and  particularly" the 
leaseholds  at  Notting  Hill,  «  and  all  other  moneys, 
securities,  property  and  effects  now  vested  jointly  in" 
Oxenford  and  the  four  other  trustees  (naming  them), 
"as  trustees  for  the  said  banking  company,  or  on  which 
they  have  any  lien,  and  all  the  estate  and  interest"  of 
Oxenford  therein  :  to  hold  to  the  new  trustees  upon  the 
same  trusts  as  they  were  then  held. 

This  deed  contained  no  reference  to  the  LoMsry 

property, 
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property,  in  which  the  bank  carried  on  its  business, 
and  which  was  vested  in  Oxenford  and  the  same  four 
other  trustees  in  trust  for  the  company  absolutely.  The 
bank  having  contracted  to  sell  this  property  for  22,000/., 
the  purchasers  required  the  concurrence  of  Oxenford 
in  the  conveyance,  on  the  ground  that  this  property  did 
not  pass  by  the  deed  of  1860.  A  special  case  was  sub- 
mitted to  the  Court  on  this  single  point 

Mr.  Hobhouse  and  Mr.  Jackson  for  the  Plaintiff,  the 
public  officer  of  the  bank.  The  Lothbury  property 
passed  under  the  general  words  contained  in  the  third 
witnessing  part  of  the  deed.  The  object  of  the  bank, 
as  appears  from  the  recital,  was  to  get  the  whole  of  the 
trust  estate  transferred,  and  the  object  of  Oxenford  was 
to  retire  and  divest  himself  of  all  interest  in  the  pro- 
perty of  the  bank  which  was  then  vested  in  him. 
The  deed  was  not  limited  to  securities  held  for  the 
bank,  because  the  third  policy  belonged  to  the  bank 
absolutely. 

The  general  words  "and  all  other,"  &c.  "property 
and  effects,"  are  sufficient  to  pass  these  leaseholds;  they 
were  ejusdem  generis  and  were  vested  in  Oxenford  and 
the  four  trustees  named.  The  grant  is  to  be  construed 
most  strictly  against  the  grantor;  and  this,  being  the 
case  of  a  bare  trustee  and  not  a  conveyance  for  value, 
is  to  be  construed  less  strictly  in  regard  to  the  property 
passing  under  it. 

Mr.  Baygallay  and  Mr.  Rendall  for  the  purchasers. 
This  Lothbury  property  did  not  pass  by  this  deed  ;  it 
was  either  overlooked,  or,  being  the  absolute  property 
of  the  bank,  it  was  intended  to  transfer  it  by  a  separate 
deed,  according  to  the  usual  practice  of  conveyancers. 
It  is  impossible  to  believe  that  the  parties  intended  that 

this 
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this  (the  most  important  part  of  their  property),  which 
was  of  the  value  of  22,000/.,  should  pass  by  a  deed 
which  made  no  reference  whatever  to  it,  under  these 
vague  and  general  words,  "  and  all  other,  4c.  pro- 
perty," &c. 

It  is  evident,  from  the  recitals  and  the  frame  of  the 
deed,  that  the  intention  was  to  deal  merely  with  the 
securities  belonging  to  the  bank.  The  general  words 
roust  therefore  be  construed  with  reference  to  that  inten- 
tion, and  be  held  insufficient  to  pass  this  property. 

Mr.  Hob/wuse  in  reply. 

Moore  v.  Magrath  (a) ;  Rooke  v.  Lord  Kensington  (I), 
and  Walsh  v.  Trevanion  (c),  were  cited. 


The  Master  of  the  Rolls. 

Jan.  16.  The  Lothhury  property  cannot,   I  think,  be  held  to 

pass  by  this  deed.  The  scope  and  object  of  it  were 
obviously  to  convey  to  new  trustees  all  the  securities 
for  debts  due  to  the  bank,  which  were  then  vested  in 
Oxenford. 

The  general  recital  of  the  request  made  by  the  bank 
to  Oxenford  u  to  transfer  the  trust  property  vested  in 
him,"  though  including  all  the  property,  must  have 
reference  to  what  goes  before  and  must  mean  all  the 
trust  property  vested  in  him  for  securing  debts  due  to 
the  banking  company. 


The 


(a)  Cowp.  9.  (c)  15  Q.  B.  Rep.  733. 

(6)  2  Kay  $  J.  753. 
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The  property  is  assigned  by  three  witnessing  parts, 
the  first  and  second  only  relate  to  securities  for  money, 
and  I  could  not  include  leaseholds  under  the  general 
words,  in  a  case  where  the  securities  intended  are  care- 
fully designated. 

The  third  witnessing  part  assigns  leaseholds,  which 
are  expressly  specified,  and  the  general  words,  which, 
it  is  to  be  observed,  do  not  contain  the  words  "all 
other  leaseholds,"  cannot,  I  think,  apply  to  the  Loth- 
bury  property. 

My  conviction  is,  that  a  conveyancer  would  have 
prepared  two  deeds,  keeping  the  title  to  the  securities 
and  these  leaseholds  distinct. 

If  a  second  deed  were  now  produced  conveying  the 
Lothbury  property,  the  same  argument  might  be  used, 
that  they  passed  by  the  first  deed.  What  the  parties 
really  intended  is  specified,  and  the  deed  is  a  well 
drawn  deed  for  effecting  their  purpose,  and  although 
general  words  are  introduced,  they  have  reference  to 
the  property  previously  specified. 

Judging  of  the  intention,  as  shewn  by  the  recitals,  the 
witnessing  parts,  the  state  of  the  property,  and  the 
mode  of  dealing  with  it,  I  am  of  opinion  that  the  Loth- 
bury leaseholds  did  not  pass,  and  I  must,  therefore, 
answer  the  special  case  in  the  negative. 
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Nov.  25.  LUFF  v.  LORD, 

Dec.  2,  7. 
A  trustee  for     FT^HIS  suit  was  instituted  by  Mr.  and  Mrs.  Luff  to 

SrchtsTthe  Set  aside    the    8a,e    by  them    to   the    Defendant 

trust  property,  Mr.  Lord  of  a  legacy  of  2,000/.,  made  in  1862,  in  con- 

trastee°rnayary  ^deration  of  450/.     This  legacy  had  been  bequeathed 

purchase  the  to  Mrs.  Luff  by  Mrs.  Lord  (the  wife  of  the  Defendant), 

from  his  cestui*  and  was  payable  out  of  the  estate  of  Dr.  Cochrane.     It 

?h*  'TVh  *s'  therefore,  necessary  to  refer,  first,  to  the  position  of 

burden  of  that  estate,  and  then  to  the  circumstances  connected 

E;°oprieVbo*      with  the  bequest  and  sale, 
the  transaction 

trustee.  Dr.  Cochrane  died  in  1831,  leaving  his  widow,  Mar- 

AIeg?^y was  goretj  and  two  sons,  Peter  and  John,  him   surviving. 

payable assoon  John  died  without  issue  in  1835  and  under  twenty-five, 

as  legal  pro-     an(j  peter  became  entitled  to  his  personal  estate.     Peter 

ceedings  con-  ... 

nected  with  the  also  died  without  issue,  and  under  twenty-five,  in  1836. 

which  it  was  to  Margaret,  the  widow  of  John  (who  afterwards  married 

be  paid  should  the  Defendant  Mr.  Lord),  became  entitled  to  a  portion 

Held,  that  this  of  his  estate,  which  consisted  (if  realized)  of  his  interests 

was  neither  a    jn  tbe  estate  of  Dr.  Cochrane,  the  right  to  which  became 
reversionary  .....  ... 

interest  nor  a    the  subject  of  a  long  and  tedious  litigation,  which  was 


fegacjf nt         °f  the  following  nature  :— 


trustee  pur-  After  the  death  of  Dr.  Cochrane  in  1831,  and  in  con- 

chased  from  his  sequence  of  the  terms  of  his  will  and  of  the  death  of  his 

cestui*  que  trust        * 

for  450/.  a  le-  two 

gacy  of 

2,000/.,  payable  on  the  termination  of  a  litigation,  which  had  been  pending  many  years. 
The  litigation  ended  in  1863.  The  Court  supported  the  sale,  though  the  vendor  was 
in  distressed  circumstances,  on  the  following  grounds : — The  vendor  well  knew  his 
position  and  employed  his  own  solicitor,  the  proposals  for  the  sale  proceeded  from  the 
vendor,  after  unavailing  attempts  to  sell  elsewhere,  the  trustee  was  an  unwilling  pur- 
chaser, and  the  sale  was  only  completed  upon  threats  of  the  cestui  que  trust  to  file  a  bill 
for  the  specific  performance,  the  assets,  out  of  which  the  legacy  was  to  be  paid,  were  in 
litigation  and  doubt,  so  as  to  make  the  property  unmarketable,  and  the  legacy  was  sub- 
ject to  the  right  of  the  vendor's  wife  to  a  settlement  and  to  her  right  by  survivorship. 
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two  sons  under  twenty-five,  intestate  and  without  issue,  1864. 
a  large  portion  of  Dr.  Cochrane9!  property  was  un- 
disposed of,  and,  in  determining  who  were  the  persons 
entitled  to  take  it,  it  became  necessary  to  ascertain  the 
domicil  of  Dr.  Cochrane  at  his  death.  This  involved  a 
great  number  of  suits,  and  occasioned  an  enormous 
amount  of  costs.  The  first  suit  was  instituted  in  Feb- 
ruary,  1833,  for  the  administration  of  his  estate,  and 
various  other  bills  of  revivor  and  supplement  and  the 
like  were  filed  in  1834.  Then  a  bill  was  filed  in  Feb- 
ruary, 1851,  by  the  executors  (Colvin  v.  Lord),  raising 
a  question  of  Scotch  domicil.  In  July,  1852,  a  bill  of 
review  was  also  filed  (Lord  v.  Colvin),  asserting  a  Scotch 
domicil,  in  which  the  Plaintiff  claimed  as  the  repre- 
sentative of  Mrs.  Cochrane,  and  another  suit  of  Moor- 
house  v.  Colvin  was  instituted  in  April,  1856,  which 
raised  the  question  of  a  French  domicil,  this  was  in- 
stituted by  the  daughter  of  Dr.  Cochrane,  who  claimed 
to  be  legitimate,  but  who  had  since  been  determined  to 
be  a  natural  daughter. 

In  June,  1860,  Vice-Chancellor  Sir  R.  Kindersley  de- 
cided (a)  that  the  domicil  of  Dr.  Cochrane  was  Scotch, 
and  that  Mrs.  Moorhousp.  was  not  his  legitimate  daughter. 

Mr.  and  Mrs.  Moor  house  appealed  to  the  House  of 
Lords  from  this  decree,  which,  however,  was  affirmed 
with  costs  on  the  19th  of  March,  1863  (ft). 

In  the  meantime,  on  the  19th  of  April,  1861,  and 
pending  the  appeal,  Mr.  Lord  obtained  an  order  for 
payment  of  60,934/.  out  of  Court,  7,000/.  of  which 
was  to  be  carried  to  an  account  in  a  creditors'  suit  of 
Gruggen   v.    Cochrane,  and   the   balance,   which  was 

64,000/., 
(a)  4  Drew.  36C.  (6)  IOffo/1.  Cos.  272. 
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1864.  64,000/.,  was  to  be  carried  to  the  account  of  the  three 
estates  ;  that  is  to  say,  the  estate  of  Margaret  Douglas 
the  widow  of  Dr.  Cochrane,  the  estate  of  John  and  the 
estate  of  Peter,  the  two  sons  of  Dr.  Cochrane.  An 
order  was  then  obtained  to  stay  the  payment  of  that 
sum  pending  the  appeal  to  the  House  of  Lords ;  and 
accordingly  Mr.  Lord  was  only  allowed  to  take  the  sain 
of  20,000/.  out  of  Court,  upon  giving  sufficient  security 
to  repay  the  money  in  case  he  should  at  any  time  be 
required  to  do  so. 

Next,  as  to  the  gift  of  the  legacy :  it  appears  that 
Margaret,  the  wife  of  John  Cochrane,  as  already  stated, 
married  the  Defendant  Mr.  Lord,  and  she  died  in  1844. 
By  her  will  she  appointed  her  property,  specified  in 
two  schedules,  to  her  husband  in  trust  The  second 
schedule  comprised  the  property  of  Dr.  Cochrane,  to 
which  his  son  was  entitled,  which  she  disposed  of  as 
follows : — 

"  And  further,  with  regard  to  the  property  comprised 
in  the  said  second  schedule,  upon  trust  that,  as  soon  as 
proceedings  in  law  and  equity  shall  be  terminated  and  the 
same  shall  come  into  his  possession,  that  he  (Mr.  Lord) 
shall  pay,"  &c,  to  each  of  my  brothers  and  sister  Mary 
Fuller  (meaning  the  Plaintiff  Mrs.  Luff)  the  sum  of 
2,000/.     And  she  appointed  Mr.  Lord  her  executor. 

In  June,  1862,  Mr.  and  Mrs.  Luff  sold  the  legacy  of 
2,000/.  for  450/.  to  Mr.  Lord,  who,  at  this  time,  filled 
the  following  characters  :  he  was  trustee  and  executor 
of  his  wife's  will,  and  he  was  the  legal  personal  repre- 
sentative of  the  widow  and  of  the  two  sons  of  Dr. 
Cochrane.  The  sale  was  carried  into  effect  by  a  deed 
dated  the  9th  of  June,  1862,  whereby  Mr.  and  Mrs.  Luff, 
in  consideration  of  450/ ,  assigned  the  legacy  of  2,000/., 

and 
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and  all  interest,  if  any.  The  deed  provided,  that  if 
within  twenty  years  the  contingency  should  happen, 
otherwise  than  by  compromise,  upon  which  the  2,000/. 
should  be  payable,  it  should  be  referred  to  two  actuaries 
to  ascertain  what  further  sum  should  be  paid  by  the 
Defendant  in  addition  to  the  450/. 

The  appeal  to  the  House  of  Lords  being  dismissed  on 
the  19th  of  March,  1863(a),  this  suit  was  instituted 
on  the  26 tb  of  June,  1863,  to  set  aside  the  deed  of  the 
9th  of  June,  1862. 

It  appeared  from  the  evidence,  that,  although  Mr. 
Luff  was  in  needy,  if  not  distressed,  circumstances,  and 
although  the  consideration,  in  the  events  which  had 
happened,  seemed  small,  still  that  the  first  application 
to  purchase  proceeded  from  Mr.  Luff,  who  had  pre- 
viously attempted  in  vain  to  find  a  purchaser.  It  was 
shewn  that  Mr.  Lord  was  an  unwilling  purchaser,  and 
that  he  bad  reluctantly  completed  his  purchase  under 
the  pressure  of  the  threats  of  the  Plaintiff's  solicitor  to 
file  a  bill  for  specific  performance  against  him.  No  mis- 
representation on  the  part  of  the  Defendant  was  shewn, 
and  the  Plaintiff  seemed  to  have  perfectly  well  known 
his  position,  for  he  had  attended  to  the  legal  proceedings 
for  many  years,  and,  in  the  matter  of  the  purchase,  he 
had  employed  his  own  solicitor  to  act  for  him.  As  to 
the  real  value  of  the  legacy,  it  is  to  be  observed,  that  the 
matter  remained  in  litigation  and  doubt  until  the  final 
decision  of  the  House  of  Lords,  there  was  no  evidence 
of  under-value,  and  the  equity  of  Mrs.  Luff  to  a  settle- 
ment out  of  the  fund  was  still  undetermined. 


The  cause  now  came  on  for  hearing. 

(a)  10  H  o/L.  Cas.  272. 


Mr. 
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1864.  Mr.  Baggallay  and  Mr.  Welford,  for  the  Plaintiffs, 

argued,  that  Mr.  Lord,  being  the  trustee  and  executor 
of  the  will  of  the  testatrix  and  representative  of  the 
two  sons  of  Dr.  Cochrane,  was  placed  in  a  fiduciary 
position  towards  the  Plaintiffs.  That  he  had  peculiar 
means  of  knowledge  as  to  the  state  of  the  litigation, 
and  as  to  its  probable  success  and  the  near  approach  of 
its  termination.  That  the  Plaintiff,  who  was  poor  and 
urgently  pressed  for  money,  was  not  on  equal  terms 
with  the  Defendant,  and  that  he  had  been  induced  to 
enter  into  this  imprudent  contract  by  the  pressure  of 
his  wants  and  from  his  alarm  at  the  difficulties  and 
delays  in  the  litigation,  which  had  been  unduly  magni- 
fied. That  the  Defendant  had  represented  this  legacy 
as  "  contingent,"  while  in  fact  it  was  vested,  though 
reversionary,  and  that  the  effect  of  the  order  for  paying 
the  20,000/.  out  of  Court  to  the  Defendant  had  not 
been  explained  to,  and  was  not  understood  by,  the 
Plaintiffs.  They  argued,  that  the  sum  of  4507.  paid  by 
a  trustee  in  1862  for  the  purchase  of  a  legacy  which 
became  payable  in  the  following  year,  either  with  in- 
terest or  with  a  share  of  the  accumulations,  was  so 
inadequate  a  consideration  that  the  transaction  ought  to 
be  set  aside. 

Mr.  Selicyn  and  Mr.  E.  F.  Smith  for  the  Defendant 
Mr.  Lord.  Though  a  trustee  for  sale  cannot  purchase, 
because  he  cannot  properly  fill  both  characters  of 
vendor  and  purchaser,  yet  there  is  no  rule  of  equity 
which  prevents  a  trustee  from  purchasing  directly  from 
his  cestui  que  trust;  Coles  v.  Trecothick  (a) ;  Levin  on 
Trustees  (fl).  The  Defendant  cannot  be  said  to  have 
a  greater  knowledge  of  the  facts  than  the  Plaintiff 
himself;    the    Defendant   was    not    the    executor   of 

Dr.  Cochrane 
(a)  9  Vet.  244.  (6)  Page  337. 
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Pr.  Cochrane  whose  estate  was  in  litigation,  and  the 
Plaintiff  himself  had  a  full  knowledge  of  everything  re- 
lating to  the  suits.  In  this  purchase  the  Plaintiff  em- 
ployed his  own  solicitor  and  acted  under  his  advice, 
and  thus  placed  himself  at  arms-length  towards  the 
Defendant. 


It  was  the  Plaintiff  who  first  proposed  the  sale  and 
pressed  the  purchase  on  the  Defendant,  who  advised 
him  not  to  sell.  The  Defendant  was  an  unwilling 
purchaser,  and  only  submitted  to  complete  his  purchase 
upon  the  threat  of  a  bill  for  specific  performance.  If 
the  Defendant  had  submitted  to  a  decree  for  specific  per- 
formance, no  suit  could  afterwards  have  been  instituted 
to  set  aside  the  contract;  he  has  submitted  to  the 
threat,  instead  of  going  through  the  expensive  process 
of  a  suit,  which  would  have  had  the  same  result.  There 
is  no  proof  of  any  concealment  or  misrepresentation  on 
the  part  of  the  Defendant,  none  is  distinctly  alleged, 
except  as  to  the  legacy  being  "  contingent;"  this  the 
Plaintiff  knew  as  well  as  the  Defendant,  and  being  a 
mistake  of  law  it  is  immaterial. 

As  to  the  value,  the  clear  "  market  value"  was  given ; 
The  Earl  of  Aldborough  v.  Trye  (a) ;  and  was  obtained 
after  every  effort  to  sell  for  more  had  failed.  The  value 
of  the  legacy  depended  on  the  uncertain  result  of  long 
and  expensive  litigation;  Perfect  v.  Lane(b);  and 
being  a  legacy  to  a  married  woman,  not  reduced  into 
possession,  At  was  subject  not  only  to  her  equitable 
right  to  a  settlement,  but  to  her  exclusive  right  to  it 
by  survivorship. 

They 

(a)  7  CI.  $  Fin.  436.  (6)  30  Beav.  197. 

VOL.  XXXIV — II.  Q 
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They  also  cited  Knight  v.  Marjoribanks  (a) ;  Ellison 
v.  Elwin  (&). 

Mr.  Davey  for  Fuller,  a  trustee. 

Mr.  Baggallay  in  reply. 


The  Master  of  the  Rolls. 

Dec  7.  This  suit  is  instituted  for  the  purpose  of  setting  aside 

a  deed  of  the  9th  of  June,  1862,  carrying  into  effect  the 
sale  from  the  Plaintiff  to  the  Defendant  of  a  legacy  of 
2,000/.  bequeathed  by  the  will  of  Mrs.  Lord.  This 
sale  took  place  pending  the  appeal  to  the  House  of 
Lords.  For  the  purpose  of  the  present  question,  it  is 
necessary  to  look  a  little  closely  at  the  relation  which 
existed  between  the  parties  at  the  time  of  the  purchase. 
Mr.  Lord,  at  this  time,  filled  all  these  characters;  he 
was  appointee  in  trust  of  the  fund  under  his  wife's  will, 
and  was  her  legal  personal  representative  :  he  was 
also  the  legal  personal  representative  of  Peter  and  John 
Cochrane:  he  was  also  the  legal  personal  representative 
of  Margaret  the  widow  of  Dr.  Cochrane :  but  he  was  not 
the  legal  personal  representative  of  the  original  testa- 
tor Dr.  Cochrane.  In  my  opinion,  therefore,  a  more 
complete  relation  of  trustee  and  cestui  que  trust  could 
not  exist.  That  being  so,  it  becomes  the  duty  of  the 
Court  to  look  exceedingly  closely  and  narrowly  at 
the  transaction,  for  the  purpose  of  seeing  what  can 
justify  a  trustee  buying  from  his  cestui  que  trust,  under 
those  circumstances,  for  450/.  a  legacy  of  the  value  of 
2,000/.,  not  a  reversionary  legacy,  but  a  legacy  payable 

at 

(a)  11  Bern.  322,  and  2  Mac.  (b)  13  Sim.  309. 

4  Gor.  10. 
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el  a  future  period,  that  is,  "  as  soon  as  proceedings  in 
law  and  equity  should  be  terminated."  I  say  it  is  neces- 
sary to  examine  the  transaction  for  the  purpose  of 
seeing  how  far  the  trustee  was  justified,  when  the  litiga- 
tion was  so  nearly  over,  having  got  a  final  decree  in 
his  favour  (although  not  from  the  ultimate  Court  of 
Appeal),  in  purchasing  from  his  cestui  que  trust  a 
legacy  of  2,000/.  for  such  a  sum  as  450/. 

It  was  very  justly  admitted  by  Mr.  Baggallay,  that 
he  could  not  say  that  this  Court  would,  in  all  cases, 
set  aside  such  a  transaction,  and  hold,  that  the  simple 
fact  of  its  being  a  dealing  between  trustee  and  cestui 
que  trust  would  render  it  void,  without  looking  into 
the  merits.  It  is,  however,  clear,  where  a  trustee  for 
sale  sells  the  trust  property,  that  he  cannot  buy  it ;  he 
cannot  perform  the  two  functions,  but  a  trustee  may 
buy  from  his  cestui  que  trust,  where  the  cestui  que  trust 
chooses  to  sell  him  the  property,  though  the  burthen 
of  proof  lies  on  the  trustee  to  establish  the  propriety 
of  the  transaction,  and  to  shew  that  he  has  acted  in 
such  a  manner  that  the  purchase  will  stand. 

I  have  read  through  all  these  papers,  and  although  my 
disposition  is  to  scrutinize  very  closely  transactions  of  this 
description,  still  I  think  that  Mr.  Lord  has  discharged 
the  duty  which  his  position  as  trustee  has  imposed 
upon  him,  and  has  shewn  that  this  is  a  transaction 
which  he  is  entitled  to  maintain.  In  the  first  place, 
upon  the  question  of  value,  it  is  to  be  observed  that, 
when  the  legacy  was  purchased,  nearly  eighteen  years 
of  litigation  had  taken  place  since  the  death  of  the  tes- 
tatrix, and  that  there  was  then  an  appeal  to  the  House 
of  Lords  pending.  It  is  very  easy  to  say,  now  that  the 
appeal  is  over,  "You  were  quite  sure  of  success,  no  one 
doubted  it;"  but  I  am  not  at  all  clear,  that  you  can, 

q  2  in 
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1864.  in  any  case  in  which  counsel  advises  an  appeal,  be 
quite  confident  and  certain  as  to  what  the  result  will 
be.  The  Vice-Chancellor  had  taken  very  great  care 
and  pains  as  to  the  decision  he  pronounced,  and  yet 
the  case  went  to  the  House  of  Lords,  and  although 
the  House  of  Lords  did  ultimately  affirm  his  decision, 
still,  at  the  period  in  question  and  while  the  appeal  was 
pending,  it  certainly  was  a  matter  of  some  doubt  how 
the  questions  would  ultimately  be  determined.  If  that 
doubt  existed  in  the  minds  of  professional  gentlemen,  I 
think  the  doubt  must  have  been  still  greater  in  the 
minds  of  the  parties  to  the  suit,  who  were  totally 
unable  to  understand  the  merits  of  the  case  in  a  legal 
point  of  view,  and  who,  as  to  the  merits  of  the  points  in 
question,  could  only  know  what  they  were  told  by  their 
legal  advisers.  I  think,  therefore,  that  it  must  be  ad- 
mitted that  the  matter  was  still  in  doubt  when  this  pur- 
chase took  place. 

Another  thing  is  this : — Mr.  Luff  perfectly  well  knew 
his  position,  he  had  been  attending  to  these  legal  pro- 
ceedings for  a  great  many  years;  he  had  employed  a 
solicitor,  Mr.  King,  who  seems  to  have  attended  veiy 
carefully  to  the  matter,  and,  as  far  as  it  was  possible 
for  an  unprofessional  person  to  understand  the  exact 
position  of  the  matter,  I  am  satisfied  that  Mr.  Luff 
understood  what  that  position  was  and  knew  exactly 
how  the  proceedings  in  the  suits  were  going  on.  He 
was  undoubtedly  in  distressed,  or  at  least  in  needy, 
circumstances.  Mr.  Lard,  who  was  his  brother-in- 
law  in  this  sense,  that  he  and  Mr.  Luff  had  married 
sisters,  had  voluntarily,  and  without  asking  for  interest, 
lent  him,  from  time  to  time,  sums  amounting  altogether 
to  197/.  Mr.  Luff  thought  that  money  would  be  of 
much  greater  value  to  him  if  he  could  receive  it  then, 
than  if  paid  to  him  at  a  later  period. 

Another 


Luff 
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Another  matter  is  this :—  The  first  application  for  the  1864. 
purchase  came  from  Mr.  Luff  himself.  It  was  very 
reluctantly  acceded  to  by  Mr.  Lord,  who  was  not 
desirous  of  making  the  purchase  at  all.  Mr.  Luff  had  LoR1>' 
also  been  applying  in  every  possible  direction  to  see  if 
he  could  not  sell  this  legacy;  he  applied  to  Messrs. 
Willoughly,  Cox  fr  Lord,  who  were  the  solicitors  of 
Mr.  Lord,  not  in  the  character  of  his  solicitors,  but 
simply  in  the  character  of  professional  gentlemen  with 
whom  he  had  become  acquainted  in  the  course  of  these 
legal  proceedings,  and  he  asked  them  if  they  could 
obtain  a  purchaser  for  him.  They  said  they  could  not, 
and  at  last  he  said  he  would  sell  the  legacy  for  300/., 
upon  which  they  said,  that  they  thought  it  possible 
they  might  be  able  to  do  something  for  him.  That  was 
in  January,  1862.  Mr.  Luff  at  the  same  time  was 
applying  to  Mr.  Lord,  and  at  last  he  sent  to  him  to 
say  that  he  might  take  it  for  450/.  and  such  further 
sum  as,  when  the  legacy  fell  in,  an  actuary  should  say 
was  a  proper  amount  to  be  given.  Mr.  Lord,  in  his 
letters,  says  that  he  will  agree  to  this,  although  he 
appears  to  have  been  very  reluctant  to  do  so,  and  after 
some  time,  he  seems  disposed  to  back  out  of  the  agree- 
ment and  avoid  carrying  it  into  effect.  Upon  that, 
Mr.  Luff  is  so  much  annoyed,  that  on  the  1st  March, 
1862,  he  makes  his  solicitor  write  to  Mr.  Lord  and 
threaten  him  with  a  bill  for  specific  performance,  and 
thereupon,  in  Junet  1862,  Mr.  Lord  completes  the 
transaction  and  pays  the  balance  of  the  purchase- 
money. 

In  a  very  short  time  after  this  the  situation  of  the 
parties  is  much  altered.  In  March,  1863,  the  appeal  to 
the  House  of  Lords  is  dismissed  with  costs.  Three 
months  afterwards  this  bill  is  filed  to  set  aside  the  trans- 
action.    I  was  much  struck  with  the  difficulty  which  a 

trustee 
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1864.  trustee  would  be  in,  who  enters  into  a  contract  with  his 
cestui  que  trust  to  purchase  trust  property,  if  in  the 
beginning  of  one  year  he  is  threatened  with  a  bill  for 
specific  performance  of  the  contract  unless  he  completes 
it,  and  having  completed  it,  he  finds,  twelve  months 
afterwards,  a  bill  filed  against  him  to  set  that  contract 
aside.  That  certainly  is  a  difficulty  which  I  do  not 
remember  to  have  met  with  in  any  case  before.  I  think 
it  but  fair  to  assume  that  Mr.  Lord  really  did  com- 
plete the  contract  under  the  threat  of  a  bill  for  specific 
performance  being  filed  against  him.  This  case  was 
very  forcibly  put  in  argument : — Suppose  there  had  been 
a  decree  for  specific  performance  against  Mr.  Lord, 
could  a  bill  have  been  afterwards  filed  to  set  aside  a 
contract  which  he  had  been  decreed  to  perform  or  to 
the  performance  of  which,  upon  a  bill  being  filed,  he 
had  submitted  ?  Then  is  not  the  case  similar  where  a 
bill  is  threatened  and  the  purchaser  yields  upon  com- 
pulsion, without  waiting  till  the  bill  is  filed  ? 

Being  of  opinion  that  Mr.  Luff  knew  everything 
about  the  matter,  that  every  possible  species  of  pre- 
caution was  taken  by  Mr.  Lord  with  regard  to  it,  that 
he  was  a  most  unwilling  purchaser,  and  that  he  was 
induced  with  great  reluctance  to  buy  the  legacy  in 
question,  and  being  also  of  opinion  that  the  relation 
between  them  does  not  make  the  transaction  absolutely 
void,  but  only  voidable,  I  think  it  is  difficult  to  say  thai 
it  can  be  set  aside,  unless  there  was  some  concealment, 
some  knowledge  possessed  by  Mr.  Lord  which  was  not 
possessed  by  the  vendor,  which  made  the  amount  of  the 
purchase-money  inadequate. 

Now  upon  that,  it  is  important  once  more  to  consider 
what  was  the  nature  of  the  interest  that  was  bought  by 
Mr.  Lord.     In  my  opinion  it  was  a  legacy  payable  only 

when 
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when  the  litigation  had  finally  ceased  and  the  property  1864. 
had  come  into  the  hands  of  Mr.  Lord.  That  no  doubt 
is  a  little  vague,  but  although  I  am  not  sure  I  have  ascer- 
tained accurately  the  nature  of  the  proceedings  that  are 
still  pending  in  the  Scotch  Courts,  I  am  disposed  to  ex- 
press my  opinion  that  upon  the  dismissal  of  the  appeal 
in  the  House  of  Lords,  the  litigation  was  at  an  end,  at 
least  so  far  as  related  to  the  establishment  of  a  fund  ap- 
plicable to  pay  this  legacy,  and  amply  sufficient  for  that 
purpose.  1  think  that  interest  on  the  legacy  would 
only  run  from  the  time  when  the  appeal  in  the  House 
of  Lords  was  dismissed.  That  was  subsequently  to  the 
purchase  of  the  legacy,  and,  therefore,  the  thing  pur- 
chased was  a  mere  sum  of  2,000/.  which  might  or  might 
not  be  payable  at  some  definite  period.  It  was  not,  in 
my  opinion,  reversionary,  and  it  is  not  to  be  affected  by 
that  series  of  rules  which  the  Court  of  Chancery  seems 
to  have  laid  down  with  regard  to  the  purchase  of  rever- 
sionary property,  which  rules  may  be  said  to  be  peculiar, 
and  which  in  a  great  many  cases  have  probably  had 
the  effect  of  being  injurious  to  persons  possessed  of 
that  species  of  property  by  making  it  difficult  for 
them  to  obtain  its  real  value.  But  I  think  this  was 
neither  a  reversionary  interest  nor  a  contingent  legacy, 
but  that  it  was  a  vested  legacy  payable  on  the  hap- 
pening of  a  future  event,  which  was  somewhat  un- 
certain. 

In  the  next  place,  it  is  to  be  observed,  that  although 
it  is  true  that  450/.  only  was  given  for  a  legacy  of 
2,000/.,  still  it  is  clear  that  nobody  else  would  buy 
it.  Various  attempts  had  been  made  to  sell  it,  and 
no  one  would  give  450/.  for  it  It  is  not  difficult  to 
imagine,  considering  that  the  litigation  had  been  going 
on  for  twenty  years,  and  might  still  go  on  for  as  long 

a  period, 
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1864.       &  period,  that  the  property  itself  was  of  an  unmarket- 
able character. 


Again,  a  very  material  consideration  is  this: — that  this 
was  a  legacy  bequeathed  to  a  married  woman,  and  it  was 
subject  to  her  right,  unless  she  consented  to  its  payment 
to  her  husband,  to  have  the  whole  or  a  portion  of  it  settled. 
Nothing  is  more  common,  where  a  husband  has  become 
bankrupt  or  has  assigned  his  wife's  legacy  for  value,  than 
for  the  Court  to  direct  the  fund,  if  in  Court,  to  be  settled 
for  the  benefit  of  the  wife  and  children,  the  wife  not 
choosing  to  consent  to  its  being  paid  to  the  assignee. 
Who  could  calculate  the  probability  of  Mrs.  Luff's  con- 
senting to  this  legacy  being  paid  to  Mr.  Lord  when  it 
became  payable,  and,  if  she  did  not,  who  could  tell  what 
portion  of  it  the  Court  would  think  it  proper  should  be 
settled  on  her.  I  express  no  opinion  as  to  what  the 
Court  would  do  in  such  a  state  of  circumstances,  but  it 
is  obviously  a  very  material  ingredient  in  estimating 
the  value  of  the  legacy.  Again,  if  Mr.  Luff  were  to  die 
before  the  legacy  became  payable  leaving  his  wife 
surviving  him,  how  would  this  deed  of  assignment, 
though  she  joined  in  it,  bind  her  ?  That  again  is  a 
very  material  consideration.  I  was  therefore  not  only 
surprised  at  the  Plaintiffs  61ing  this  bill,  but  at  the 
Defendant  resisting  taking  back  his  450/.  and  giving 
up  his  purchase.  My  judgment,  however,  assumes 
that  the  question  of  the  wife's  equity  to  a  settlement 
is  out  of  the  case,  and  I  have  been  considering 
the  matter  as  if  it  were  a  legacy  bequeathed  to  the 
husband  and  for  which  the  husband  could  give  a  dis- 
charge. I  express  no  opinion  whatever  whether  any 
alteration  is  made  by  the  fact  of  Mr.  Lord  being  the 
legal  personal  representative,  and  that  therefore  a  receipt 
given  by  him  may  not  be  a  discharge  or  a  discharge 

pro 
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pro  tanto  of  the  legacy.  But  upon  the  question  as  1864. 
to  tbe  value  of  the  legacy,  I  am  of  opinion  that  it  was 
a  thing  that  could  not  be  sold  ;  that  no  one  could  give 
anything  for  it;  that  it  was  a  piece  of  kindness  on  the 
part  of  Mr.  Lord  iu  consenting  to  buy  it,  and  that  it 
was  only  when  the  appeal  to  the  House  of  Lords  bad 
been  dismissed,  and  the  position  of  the  parties  became 
changed,  that  the  Plaintiff  supposed  it  to  be  for  his  in- 
terest to  endeavour  to  set  the  whole  thing  aside. 

It  is  to  be  observed  also,  that  there  is  not  a  single 
witness  brought  forward  to  state  that  the  value  of  the 
legacy  was  more  than  460/.  It  has  been  suggested, 
and  with  reason,  that  it  was  of  so  shadowy  a  description 
and  subject  to  so  many  singular  contingencies  that  it 
would  be  difficult,  if  not  impossible,  for  an  actuary  to 
put  a  precise  value  on  the  legacy.  I  believe  that,  for 
this  reason,  it  has  been  difficult  to  obtain  evidence  upon 
this  subject;  but  this  tells  strongly  in  favour  of  the 
Defendant. 

As  the  matter  has  been  straightforward  throughout, 
and  as  the  whole  pressure  came  from  the  Plaintiff,  I 
am  of  opinion,  that  he  cannot  now  sustain  a  bill  to  set 
aside  the  transaction,  and  it  must,  therefore,  be  dismissed 
with  costs. 


Note— Affirmed  by  Lord  Wcstbury,  L.  C,  21st  January,  1865. 
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Nov.U,  12. 

The  West 
India  Relief 
Act  (2  &  3 
Will.  4,  c. 
125),  gives, 
for  moneys  ad- 
vanced by  the 
Commissioners 
on  mortgage 
upon  the  ap- 
plication of  a 
mere  tenant 
for  life, 
absolute  pri- 
ority over  all 
existing 
charges. 


LAWRENCE  v.  THE  WEST  INDIA  RELIEF 
COMMISSIONERS. 

T>  Y  the  2  &  3  Geo.  4,  c.  125,  passed  for  the  purpose 
*^  of  affording  assistance  to  persons  who  had  sus- 
tained losses  in  Jamaica,  <fec,  by  the  late  insurrection, 
a  fund  of  300,000/.  was  provided  to  be  advanced  by 
the  commissioners  to  enable  the  owners  to  resume  the 
cultivation  of  the  estates  by  restoring  the  works  and 
providing  supplies  and  negroes. 

By  the  21st  section,  the  persons  to  whom  any  sums 
should  be  advanced  were  previously  to  give  mort- 
gages upon  the  properties  for  which  the  advances 
should  be  applied  for;  and  it  was  enacted,  "that  all 
such  mortgages/'  &c,  "  should  be  good  and  effectual  in 
the  law,"  &c,  and  should,  "  whether  registered  or  not 
in  the  said  islands,  have  priority  over  all  other  mort- 
gages, assignments,  bonds,  obligations,  or  other  secu- 
rities, charged  or  chargeable  upon  or  affecting  the 
properties,  for  the  restoration  of  which  advances" 
should  be  made,  "any  law,  usage,  or  custom,"  &c.,"to 
the  contrary  notwithstanding." 

The  22nd  section  was  as  follows : — 

"  XXII.  And  be  it  further  enacted,  that  in  case  any 
persons  to  whom  or  for  whose  use  any  advance  shall 
be  applied  for  under  this  act  shall  be  entitled  to  an 
estate  for  life  only,  or  other  partial  interest  of  and  in 
the  properties  in  respect  of  which  such  advance  is 
required  to  be  made,  with  any  subsequent  remainders, 
reversion,  or  limitations,  in  favour  of  other  persons  ex- 
isting in  or  affecting  the  same  properties,  the  said  com- 
missioners 
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missioners  shall,  in  their  discretion,  have  full  power  and        1864. 
authority  to  cause  any  mortgages,  assignments,  securi- 
ties, bonds  or  obligations  of  and  from  such  persons  so 

partially  interested  to  be  taken,  notwithstanding  such     The  Wbit 

....  i      i       ii     India  Relief 

remainders,  reversions  or  limitations  cannot  be  legally      Commi*- 

barred,  conveyed  or  disposed  of;  and  such  mortgages,      sioaaas. 
assignments  or  other  securities,  of  or  upon  such  proper- 
ties shall  be  good  and  effectual  in  the  law  to  all  intents 
and  purposes,  and  shall  have  priority  over  all  such  re- 
mainders, reversions  or  limitations." 

In  1834,  the  Worcester  estate  in  the  island  of  Ja- 
maica, under  a  deed  of  1800,  stood  limited  to  trustees 
for  500  years,  on  trust  to  raise,  by  sale  or  mortgage,  a 
sum  of  20,000/.,  and  subject  thereto,  to  Thomas  De- 
kany  Hall  for  life,  with  divers  remainders  over. 

Thomas  Dehany  Hall  applied,  under  the  provisions 
of  this  act,  for  an  advance,  and  on  the  20th  of  March, 
1834,  he  obtained  an  advance  of  6,750/.  upon  a  mort- 
gage to  the  commissioners  of  the  Worcester  estate. 

In  1857,  the  commissioners  sold  the  estate,  and  one 
of  the  questions  in  the  cause  was,  as  to  the  priority,  as 
between  the  commissioners  and  the  parties  interested  in 
the  20,000/.,  in  respect  of  a  fund  in  Court  arising  from 
the  estate. 

Mr.  Hobhouse  and  Mr.  Cutler,  for  the  Plaintiff,  a 
stakeholder,  stated  the  case,  and  asked  for  costs. 

Mr.  Southgaie  and  Mr.  Wolstenholme  for  the  com- 
missioners. 

Mr.  Higgins  and  Mr.  H.  R.  Young  for  persons 
interested   in   the    charge    of  20,000/.      The    money 

was 
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was  advanced  to  the  tenant  for  life,  under  the  22nd 
section,  and  thereby  the  commissioners  obtained  pri- 
ority over  those  in  remainder,  but  not  over  the  claim- 
I^d"aREST  ant8  ***vmS  P«0"ty  over  the  tenant  for  life.  It  is 
Commis-  impossible  to  conceive  that  power  should  be  given  to  a 
tenant  for  life,  to  prejudice  or  destroy  the  interests  of 
persons  claiming  under  a  term  preceding  his  life  estate, 
and  that,  without  their  concurrence. 

Mr.  Selwyn,  Mr.  Fry  and  Mr.  Lindley  for  other 
parties. 


The  Master  of  the  Rolls. 

I  think  the  act  is  too  strong,  and  that  it  is  impossible 
to  get  over  the  express  terms  of  it :  the  scope  and 
object  of  the  act  were  to  provide  a  large  sum  of  money, 
which  was  to  be  advanced  by  commissioners  for  the 
assistance  of  the  owners  of  estates  in  Jamaica,  upon  a 
security  having  an  absolute  priority  over  every  other 
charge,  mortgage  or  incumbrance  whatever  existing  upon 
the  estate.  The  commissioners  were  at  the  same  time  to 
have  a  large  discretion,  so  that  they  might  advance  the 
money,  only  where  it  would  be  beneficial  to  all  those 
interested  in  the  estate  by  improving  it,  and  they  were 
to  take  security  that  the  money  was  laid  out  for  the 
improvement  of  the  property.  The  person  borrowing 
the  money  could  not  spend  it  as  he  pleased,  but  was 
bound  to  lay  it  out  on  the  property.  In  fact,  the  money 
was  provided  for  the  improvement  and  benefit  of  the 
island,  very  much  in  the  same  way  as  money  is  now 
borrowed,  under  the  statute,  for  draining  and  improving 
an  estate,  to  be  repaid  after  a  certain  time ;  the  estate 
is  charged  upon  the  assumption  that  the  money  will  be 
applied  in  improving  it  in  such  a  manner  as  to  be  bene- 
ficial to  all  persons  interested  in  it. 

The 
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The  object  of  the  act  was  to  give  to  the  commis- 
sioners an  absolute  priority,  and  I  entertain  no  doubt 
that  they  have  it. 


MILLARD  v.  HARVEY. 

Nov.  IB. 
TN  1841,  the  Plaintiff,  Robert  Millard,  married  Eliza,  &  contract 

-*■     the  daughter  of  the  Defendant  William  Harvey,      entered  into 
&  *         and  paid  for 

by  a  wife,  with- 
.  -i.  i  i»  out  the  know- 

In  1853,  the  Plaintiffs  wife,  unknown  to  him,  took  ledge,  but  for 

150/.,  out  of  her  private  savings,  to  the  Defendant,  her  nbe^Ugbaudfis 

father,  and  asked  him  to  sell  a  field  of  about  two  acres,  valid  and 

for  the  purpose  of  pasturing  her  husband's  horse.     The  ratjfi"«fby  the 

Defendant  said  he  would  not  sell  it,  but  he  received  and  husband. 

retained  the  money,  and  shortly  afterwards  he  let  the  known  to' her 

Plaintiff  into  possession,  telling  him  he  might  have  it  to  huiband,  re- 
L     .       „  .  .  .         guested  her 

put  his  horse  in.     The  Plaintiff  remained  in  possession,  father  to  sella 

and  the  Defendant  retained  the  money  for  ten  years,  paidVor  out  of 
during  which  time  the  Plaintiff  paid  no  rent  and  the  her  savings. 
Defendant  no  interest.     At  the  end  of  that  time,  dis-  ^  refused, 
putes  arose,  and  the  Defendant  in    1863  brought  an  but  he  re- 
action of  ejectment  to  recover  possession  of  the  field,  money,  and 

The  Plaintiff's  wife  having  then  told  him  of  the  nature  8norJtl3r  aft«r" 

.      .  .  war"  Put  the 

of  the  transaction,  he  instituted  this  suit  against  the  husband  into 

Defendant,  to  restrain  the  action,  and  to  compel  the  ^^Tears 

Defendant  to  convey  to  him  the  field  in  question.  the  money  was 

retained  by  the 
father  without 

Mr.  Baggallay^uA  Mr.  Kay,  for  the  Plaintiff,  argued  j^rest,  a°d 

that  there  had  been  a  part  performance,  which  evi-  the  field  by  the 

husband  with- 
denced  the  contract ;  Sutherland  v.  Briggs  {a) ;  Sur-  out  payment 

cmev.PinnigerM.  J^tJ*. 

Mr'  attempted  to 
eject  the  hus- 
(o)  1  Bare,  26.  (6)  3  De  G.  M.  $  G.  571.  band,  who, 

being  made 
acquainted  with  the  circumstances,  insisted  on  retaining  the  field.     Held,  that  the 
father  was  bound  to  convey  it  to  the  husband. 
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Mr.  Stock  for  the  Plaintiff's  wife. 

Mr.  Selwyn  and  Mr.  Chitty,  for  the  Defendant, 
argued,  that  the  father  had  never  agreed  either  to  sell 
or  give  the  field  in  question.  That  there  was  no  con- 
tract in  writing,  and  no  sufficient  part  performance  to 
entitle  the  Plaintiff  to  a  conveyance. 

The  Master  of  the  Rolls. 

On  the  evidence,  I  think  the  Plaintiff  is  entitled  to  a 
decree.  The  Plaintiff's  wife,  without  the  knowledge  of 
her  husband,  goes  to  the  owner  of  the  field  with  tbe 
money,  and  says,  I  want  to  buy  it  unknown  to  my 
husband.  Now,  if  upon  that,  a  written  contract  bad 
been  entered  into  between  the  Defendant  and  his 
daughter,  by  which  the  Defendant  agreed  to  sell  the 
fee  to  the  husband,  the  Defendant  could  not  have 
enforced  the  contract  against  the  husband,  who  was 
ignorant  of  it,  and  whose  wife  had  no  right  to  enter 
into  such  a  contract  on  her  own  behalf,  but  it  was  com- 
petent for  the  husband  to  adopt  it  if  he  pleased.  But,  in 
addition  to  the  contract,  the  Defendant  receives  the  pur- 
chase-money, puts  the  Plaintiff  into  possession  and  allows 
him  to  retain  it  for  ten  years,  during  which  period  the  De- 
fendant retains  the  purchase-money.  At  the  end  of  that 
term,  the  wife  informs  the  husband  that  she  has  bought 
this  field  for  him,  and  paid  for  it  out  of  her  savings, 
and  that  it  is  his  if  he  wishes.  Thereupon  the  hus- 
band says,  "  I  adopt  the  contract  and  will  take  to  it" 
Now  if  the  facts  amounted  to  that,  I  am  of  opinion  that 
there  would  be  a  perfectly  good  contract,  and  that  when 
the  husband  adopted  it,  which  he  was  entitled  to  do,  he 
became  entitled  to  the  field. 

If  that  be  the  law,  do  the  facts  of  this  case  come  up 

to 
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to  that  point  ?  It  is  admitted  that  Mrs.  Millard,  who 
wanted  to  bay  the  field  for  her  husband  in  order  that  he 
might  not  be  at  the  expense  of  buying  hay  for  his  horse, 
sent  the  money  to  her  father  to  buy  it,  that  the  father 
took  the  money,  but  said  he  would  not  sell  it.  Within 
a  few  days  after,  the  Defendant  told  the  husband  that 
he  might  have  the  field  to  put  his  horse  in,  the  Defend- 
ant, when  this  took  place,  knowing  that  his  daughter 
had  paid  him  for  the  field.  It  is  true  that  the  Defend- 
ant had  said  he  would  not  sell  it,  but  he  afterwards  told 
the  husband  that  he  might  have  it,  and  he  never  re- 
ceived any  rent  and  never  resumed  possession.  Surely, 
the  wife  might  naturally  conclude  that  there  had  been  a 
sale,  nay,  it  is  quite  clear  that  she  believed  that  the  con- 
tract had  been  complete.  But  after  ten  years,  the  father 
holding  the  money  all  that  time,  and  the  husband  being 
in  possession  of  the  land,  the  Defendant  says,  "  I  do 
not  intend  to  sell  it,  it  was  intended  as  a  mere  present, 
and  I  thought  that  the  interest  of  the  money  would  be 
about  equal  to  the  amount  of  rent." 

I  do  not  think  that  after  this  and  the  silence  on  the 
Defendant's  part,  it  is  competent  for  him  to  say  there  is 
no  contract.  If  I  held  otherwise,  it  is  clear  that  I  could 
not  replace  the  parties  in  the  same  position  in  which 
they  were  before  the  daughter  paid  the  150/.  It  ap- 
pears also,  that  the  Defendant,  when  asked  for  the  title 
deeds,  did  not  say,  "I  have  not  sold  the  field,"  he 
only  refused  to  give  them  up. 


1864. 


I  think  that  this  must  be  treated  as  a  contract  for 
purchase  between  the  Defendant  and  his  daughter, 
which  her  husband,  when  he  knew  of  it,  was  entitled 
to  adopt  as  his  own,  and  having  been  in  possession  for 
ten  years,  and  the  Defendant  having,  during  that  period 

retained 
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retained  the  purchase-money,  I  think  there  is  such  a 
contract  as  this  Court  will  specifically  perform,  and  that 
there  must  be  a  decree  for  a  conveyance  of  the  field  to 
the  Plaintiff. 


Nov.  4, 
Dee  5. 

Under  "  The 
Lunacy  Re- 
gulation Act, 
1862" (25  & 

26  Viet.  c.  86),  "  ,  . 

the  Lord  argued  by 

Chancellor  baa 
power  to  ap- 
point persons 
to  recover  and 
receive  funds 
of  a  lunatic 
without  inqui- 
sition and  in  a 
summary  man- 
ner, in  the 
alternative 
either  of  his 
income  being 
under  50/.,  or 
his  property 
not  exceeding 
1,000/.  in 
value. 

This  Court 
cannot  enter- 
tain an  ob- 
jection that  an 
order  was 
made  by  the 
Lords  Justices 


HARVEY  v.  TRENCHARD. 

rpHIS  was  a  suit  to  enforce  the  execution  of  an  order 

in  lunacy,  made  by  the  Lords  Justices,  under  the 

provisions  of  the  26  &  26  Vict.  c.  86  (a).     The  case  was 


Mr.  Selwyn  and  Mr.  Rowcliffe  for  the  Plaintiffs. 
Mr.  Southgate  and  Mr.  Peck  for  the  trustees. 
Mr.  W.  Pearson  for  the  wife. 

The  Master  of  the  Rolls. 


By  a  settlement  made  on  the  14th  and  1 5th  September, 
1840,  on  the  marriage  of  Robert  Rogers  Harvey  and 
Sarah  Inman,  the  property  of  the  wife  was  conveyed  to 
the  trustees  of  the  settlement,  in  trust  for  such  intents 
and  purposes  only  as  the  husband  and  wife  should 
appoint,  and  until  such  appointment  into  the  proper 
hands  of  them  the  husband  and  wife,  for  their  mu- 

th  Absence1  of  tua*  use  anc*  benefit,  Bn<*  a^er  t*ie  decease  of  such  one 
of  them  as  should   die   first,  for  the  survivor  for  his 

or 


proper  parties. 

The  "      ' 


(a)  3  Chitty  Stat.  {3rd  edit.),  205. 


Lords 
Justices  made 
an  order  under 
*  The  Lu- 
nacy Regula- 
tion Act,  1862,"  which  appointed  two  persons  to  receive  from  the  Defendants  (the 
trustees)  and  apply  for  his  benefit  the  property  of  a  prisoner  acquitted  on  the  ground  of 
his  lunacy.    This  Court,  on  bill  filed,  decreed  the  execution  of  the  order. 
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or  her  life,  and  after  the  death  or  the  survivor,  amongst        1864. 

the  children  of  the  marriage.  ^v^* 

Harvey 
v. 
The  marriage  took  place  immediately  after  the  exe-    Trenchard. 

cution  of  the  deed. 


On  the  8th  of  April,  1851,  the  husband  and  wife 
separated,  and  a  deed  of  that  date  was  drawn  up  and 
executed  between  the  husband  of  the  first  part,  the 
wife  of  the  second  part,  Trenchard  and  Hingeston,  the 
trustees  of  the  marriage  settlement,  of  the  third  part, 
and  Gibbs  of  the  fourth  part,  by  which,  after  reciting  the 
agreement  to  separate,  it  was  witnessed  that,  in  con- 
sideration of  the  covenant  therein  contained  on  the  part 
of  Gibbs,  the  husband,  with  the  approbation  of  the  wife 
and  Gibbs,  covenanted  with  Gibbs,  that  Trenchard  and 
Hingeston  should,  and  Trenchard  and  Hingeston  respec- 
tively declared  and  agreed  that  they  would,  during  the 
joint  lives  of  the  husband  and  wife,  pay  the  rents,  interest 
and  dividends  of  the  property  of  the  wife  settled  on  the 
marriage,  and  then  vested  in  them,  in  the  following 
manner  :—t>iz.,  one-third  to  the  wife  for  her  separate 
use,  one-third  to  the  husband,  and  one- third  to  the  wife 
to  be  applie^by  her  in  the  maintenance  and  education 
of  the  children  of  the  marriage.  The  husband  then 
covenanted  with  Gibbs,  to  allow  his  wife  to  live  apart 
from  him ;  and  Gibbs  covenanted  with  the  husband  to 
indemnify  him  against  the  debts  of  the  wife. 

They  have  always  lived  apart  since  that  time. 

In  1855,  the  husband  was  tried  at  Exeter  for  shoot- 
ing at  the  Rev.  George  Tucker,  and  was  acquitted,  on 
the  ground  that  he  was  of  unsound  mind  when  he  com- 
mitted the  act,  and  he  has  since  been  confined  amongst 
criminal  lunatics. 

vol.  xxxiv — II.  r  In 


Harvbt 

V. 
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1864.  Id  1856,  under  a  power  contained  in  the  deed  of 

separation,  Frederick  Trenchard  was  appointed  a  trustee 
in  the  place  of  Hingeston,  and  Henry  Trenchard  and 
Trenchard.  Frederick  Trenchard  have  since  been  and  are  now  the 
trustees  of  the  property  settled  by  the  marriage  settle- 
ment. The  one-third  of  the  rents  was  duly  paid  to  the 
husband  until  he  was  placed  in  confinement.  Since 
then,  the  trustees  have  occasionally  advanced  small  sums 
for  his  benefit  while  in  confinement,  and  have  invested 
the  residue  of  his  third,  which  now  amounts  to  about 
200/.  stock  and  63/.  in  cash.  The  other  two-thirds  have 
been  regularly  paid  to  the  wife  for  the  support  of  her- 
self and  her  four  surviving  children.  The  one-third  of 
the  income  of  the  property  settled  amounts  to  about 
55/.,  and  the  husband  has  no  property  except  what  be 
derives  under  this  settlement 

The  brother  and  sister  of  the  husband,  in  June,  1863, 
presented  a  petition  in  lunacy,  on  which  an  order  of  the 
10th  and  11th  of  July,  1863,  was  made  to  the  follow- 
ing effect : — 

William  Rose  Harvey  and  Elizabeth  Jane  Harvey 
were  appointed  to  recover  and  receive  from  and  give 
proper  discharges  on  behalf  of  Robert  Rogers  Harvey, 
the  husband^  to  Henry  Chalks  Trenchard  and  Frederick 
Alfred  Trenchard,  or  the  trustees  or  trustee  for  the  time 
being  of  the  indenture  of  settlement  dated  the  8th  of 
April,  1851,  for  the  accumulation  of  income  and  for  the 
future  income  of  the  said  Robert  Rogers  Harvey  payable 
to  him  under  or  by  virtue  of  the  said  indenture.  The 
amount  was  ordered  to  be  paid  into  Court  and  invested, 
and  the  dividends  were  ordered  to  be  paid  to  William 
Rose  Harvey  and  Elizabeth  Jane  Harvey,  and  applied 
in  the  maintenance  and  for  the  benefit  of  Robert  Rogers 
Harvey. 

This 
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This  order  was  duly  served  on  the  trustees  in  August f 
1863.  Tbey  refused  to  obey  it,  insisting  that  they  bad 
no  sufficient  notice  of  the  petition,  of  which  they  had 
not  seen  any  copy  before  the  order  was  made,  and  also  Trbkchard. 
insisting  that,  under  the  16th  section  of  the  Lunacy 
Regulation  Act  of  1862  (25  &  26  Vict.  c.  86),  the  Lords 
Justices  had  no  jurisdiction  to  make  the  order. 

Thereupon,  on  the  27th  of  October,  1863,  this  bill 
was  filed  by  the  brother  and  sister  of  the  lunatic,  and 
the  lunatic  himself  by  his  brother  as  his  next  friend,  to 
enforce  the  execution  of  this  order,  and  to  compel  the 
trustees  to  account  for  the  income  of  the  property,  and 
to  pay  over  the  accumulation  of  the  one-third  to  the 
Plaintiffs  (the  brother  and  sister  of  the  lunatic  husband). 

The  Defendants  resist  the  decree  asked,  on  the 
ground,  first,  that  the  order  was  obtained  by  surprise, 
and  that  if  they  had  been  served  with  a  copy  of  the 
petition,  they  should  have  appeared  before  their  Lord- 
ships and  opposed  the  order ;  but  as  they  have  no  locus 
standi  in  the  lunacy,  they  could  not  apply  to  have  it 
discharged.  Secondly,  that  the  power  of  their  Lord- 
ships, under  the  15th  section  of  the  Act,  is  to  be  read 
conjointly  with  the  three  preceding  sectipns,  and  that 
by  them,  the  jurisdiction  of  the  Lords  Justices  is  limited 
to  cases  where  the  income  of  the  lunatic  is  under 
50/.,  or  where  the  property  is  not  worth  more  1,000/. 
Thirdly,  that  their  Lordships  have  no  power,  under 
the  Act,  to  appoint  persons  to  recover  and  receive 
funds. 

As  to  the  first  objection,  I  am  of  opinion,  that  I  am 
bound  by  the  proceedings  of  the  Lords  Justices ;  they 
determine  who  are  to  be  served,  and  I  cannot  control 
that  or  refuse  to  enforce  any  order  on  that  account. 

r  2  With 
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1864.  With  respect  to  the  third  objection,  I  am  clear  that 

the  powers  in  the  third  clause  are  sufficient  to  enable 
them  to  appoint  such  persons. 


Harvey 

v. 

Trenchard 


The  second  objection  is  that  on  which  I  entertain  the 
greater  doubt.  My  impression  is,  that  the  preamble  and 
limitation  contained  in  the  first  clause  govern  the  whole 
four  clauses;  but  in  that  event,  the  power  is  given  to  the 
Court,  in  the  alternative,  either  if  the  property  of  the 
lunatic  is  under  502.  per  annum,  or  under  1,000/.  in 
value.  Here  the  income  exceeds  50/.  per  annum,  bat 
the  Defendants  have  failed  in  satisfying  me,  that  the 
interest  of  the  husband  is  not  under  1,000/.  in  value. 
I  must  assume  the  order  to  be  right  unless  shewn  to  be 
incorrect.  I  have  no  evidence  of  the  age  of  the  hus- 
band or  of  his  wife.  The  value  of  a  life  annuity  of 
55/.  is  probably  less  than  twenty  years'  purchase.  It 
is  true  that  he  has,  under  the  settlement,  a  life  in- 
terest in  remainder  expectant  on  the  decease  of  his  wife, 
but  if  he  is  older  than  his  wife,  this  is  probably  of  little 
or  no  value.  I  am  of  opinion  that  the  Defendants  have 
failed  in  so  proving  it,  and  as  the  clauses  of  the  statute 
are  remedial  they  must  be  construed  liberally. 

I  must  therefore  make  a  decree,  but  I  shall  give  no 
costs  on  either  side,  for  the  Plaintiffs,  considering  the  ar- 
rangement between  the  parties,  ought  to  have  given  the 
trustees  a  copy  of  the  petition  they  presented  to  the 
Lords  Justices,  much  of  which  was  objectionable,  and 
was  refused  by  their  Lordships,  such  as  payment  of  the 
costs  of  the  defence. 

The  result  is,  that  I  must  make  a  decree  directing  the 
order  to  be  carried  into  effect. 
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WAKEFIELD   v.  THE    LLANELLY    RAILWAY 
AND  DOCK  COMPANY. 

Dec.  2,  5. 
rpHIS    suit   was    instituted    for    the    specific    per-  A  railway 
A      forraance  of  a  contract.    The  Plaintiff  was  en-  toTleS^*™ 

titled  to  and  in  possession  of  the  Trafalgar  Hotel  and  holder  the  | 

,  .     o  c  A  -  usual  notice  to 

garden  at  Swansea,  for  a  term  of  ninety-nine  years.  treat>  anj  jt 

The  Defendants,  the  company,  required  these  premises.  was  referred 
,    .  ,  x.  ,       *  .    to  arbitration 

and,  under  their  compulsory  powers,  they  on  the  4th  to  ascertain  the  i 

of  July,  1863,  gave  the  Plaintiff  the  usual  notice  that  value.of  lhe,  ! 

*9  '  °  premises  and  i 

tbey  required  the  premises,  and  that  they  were  willing  the  damages 
to  treat  for  the  purchase  and  as  to  the  compensation  for  JJJ*  execution 

the  damages.     On  the  29th  of  July,  1863,  the  Plaintiff  of  the  works 
,     ,  ,    .   A  .  ,  r  t    and  the  com- 

and  the  company  entered  into  articles  of  agreement,  pensation  to 

whereby  they  referred  the  ascertainment  of  the  value  be  Pald  ty  the 
J  7  #  company  in 

of  the  premises,  "  and  the  damages  sustained,  or  to  respect 

be  sustained,  by  the  Plaintiff,  by  reason  of  the  execu-  arbitrator     ° 

tion  of  the  works  of  the  company,  and   the  amount  awarded 

of  compensation  to   be  paid  by  the  company  to   the  compensation 

Plaintiff  in  respect  thereof,"  to  the  arbitration  of  two  *?  to  P^d  for 
.  all  the  lease- 

named  persons  (a),  and  if  they  could  not  agree,  then  to  holder's  inte- 

Mr.  Price  as  sole  umpire.  resl'  of  fwhat*. 

r  ever  nature,  in 

the  leasehold. 
The  arbitrators  disagreed,  and  Mr.  Price  made  his  Uirieaseholdw 

award   on   the  26th  of  August,  1863,  whereby,  after  for  a  specific 
.....  ,  performance: 

referring  to  his  appointment  as  umpire  "to  assess  and  #Wrf,  that  the 

award  the   value  of  Mr.   Wakefield's  interest  in   the  £™*n™8be 

leasehold  property/'  the  award  proceeded  as  follows: —  bilfwas dis- 
missed with 
"  I  award  costs. 

(«)  8  *  9  Vict.  c.  18,  *.  25.  absolutely  ne- 

cessary that 
the  evidence  before  an  arbitrator  should  be  taken  on  oath,  the  parties  may  waive  it. 
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1864. 

Wakefield 
v. 
The 
Llanellt 
Railway 
and  Dock 
Company. 


"I  award  Mr.  Wakefield  2,700/.  as  the  compensa- 
tion to  be  paid  by  the  above  company  to  him,  for  all 
his  interest,  of  whatever  nature,  in  the  above  leasehold" 

The  witnesses  were  not  examined  on  oath  before  the 
arbitrator  (u). 

This  bill  was  filed,  on  the  24th  of  December,  1863, 
for  the  specific  performance  of  the  agreement. 

The  company,  by  their  answer,  alleged,  that  they 
had  not  acted  on  the  notice,  and  that  it  was  now 
abandoned  by  them.  They  also,  by  their  answer, 
insisted  on  the  invalidity  of  the  award ;  but  they  had 
taken  no  proceedings  to  set  it  aside. 

Mr.  Selwyn  and  Mr.  Graham  Hastings  for  the 
Plaintiff.  The  Defendants  having  taken  no  steps  to 
set  aside  the  award,  it  is  final.  The  Court  will  direct 
its  specific  performance  and  lean  to  a  construction 
which  would  render  it  certain  and  final ;  Wood  v. 
Griffith  (b). 

The  company  having  given  the  usual  notice  to  take, 
and  the  price  having  been  ascertained,  the  contract  is 
complete,  and  the  Court  will  enforce  it;  The  Regent's 
Canal  Company  v.  Ware(c).  The  case  of  Mason  v.  The 
Stokes  Bag,  frc.  Company  (d)  is  precisely  in  point. 
There,  the  Defendants  gave  notice,  and  the  amount 
of  purchase-money  and  of  compensation  had  been 
ascertained  by  an  umpire ;  the  Vice-Chaneellor  Wood 
thereupon  made  a  decree  for  the  specific  performance 
of  the  contract. 

Mr. 


(a)  8  4  9  Vict.  c.  18,  *.  32, 

(b)  1  Swam,  52. 


(c)  23  Beav.  575. 

(d)  32  L  J.  (CA.)  no. 
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Mr.  Baggallay  and  Mr.  Methold  Tor  the  Defendants. 
When  the  Court  is  called  upon  to  make  a  decree  for  the 
specific  performance  of  a  contract  depending  on  ah 
award,  it  will  look  into  the  circumstances,  and  refuse 
relief  where  the  valuation  has  not  been  made  "  with 
due  attention  and  care/'  as  in  Emery  v.  Waseip)  ; 
or  where  the  award  is  uncertain ;  Hopcroft  v.  Hick- 
man(b). 


1864. 

Wakefield 
v. 
Tub 
Llanellt 
Railway 
and  Dock 
Coup  ant. 


This  award,  on  the  face  of  it,  determines  merely  the 
compensation  for  all  the  Plaintiff's  interest  in  the  lease- 
hold ;  but  it  takes  no  notice  of  the  second  subject  of 
the  reference,  that  is,  of  the  damages  sustained  by  the 
works;  In  the  Arbitration  of  Rider  (c);  Mortin  v. 
Burge(d).  Secondly,  the  award  is  not  final,  and  the 
evidence  on  which  it  is  founded  was  not  taken  on  oath. 

Mr.  Selwyn  in  reply. 


The  Master  of  the  Rolls. 

I  think  that  the  Plaintiff  fails  in  this  case.  Where 
a  decree  for  the  specific  performance  of  a  contract 
depends  upon  the  result  of  an  award,  there  are  two 
modes  by  which  it  may  be  enforced,  either  the  award 
may  be  made  a  rule  of  Court,  and  then  the  execution 
of  the  award  may  be  compelled  by  attachment  under 
the  Common  Law  Procedure  Act  (*),  under  which, 
if  steps  are  not  taken  to  set  aside  the  afrard  within 
a  limited  period,  the  attachment  follows  as  a  matter 
of  course :  or  a  bill  may  be  filed  for  the  specific  per- 
formance 


(tf)  5  Vet.  846.  and  8  Vet.  504. 
(6)  2  Sim.  $  St.  130. 
(f)  3  BinS.  fl.  C.  874. 


(d)  4  Adoi  *  E.  073. 

(e)  17418  Vict.c.  125,*.  17; 
1  Chit.  Stat.  (3rd  edit.),  83. 
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1864. 

Wakefield 
r. 
Thb 
Llanellt 
Railway 
and  Dock 
Company. 


formance  of  the  agreement  to  sell  proprty  at  a  price 
ascertained  by  an  award.  In  the  latter  case,  I  am  of 
opinion  that  it  is  open  to  the  Defendants  to  point  out 
any  defects  which  appear  upon  the  award  itself. 

In  this  ca?e,  I  am  of  opinion  that  the  award  is 
defective  upon  the  face  of  it.  It  is  one  of  the  first 
principles,  that  an  award  must  be  final,  that  it  must 
not  leave  any  part  of  the  matters  referred  to  be 
determined  hereafter.  In  this  case,  the  reference  to 
arbitration  is  to  ascertain  the  value  of  the  hotel  and 
premises,  "and  the  damages  sustained  or  to  be  sus- 
tained by  the  Plaintiff1,  by  reason  of  the  execution  of 
the  works  of  the  company,  and  the  amount  of  com- 
pensation to  be  paid  by  the  company  to  the  Plaintiff 
in  respect  thereof." 


There  are,  therefore,  two  things  which  the  arbitrator  is 
to  find  by  his  award,  first,  the  value  of  the  premises,  and, 
secondly,  the  amount  of  compensation  to  be  awarded 
in  respect  of  the  damages  sustained  or  to  be  sustained 
by  reason  of  the  works,  and  the  amount  of  compen- 
sation to  be  paid  by  the  company.  The  compensation 
applies  to  both,  namely,  the  value  of  the  property 
and  the  amount  of  the  damages  sustained. 


But  here,  the  umpire  awards  2,700/.  as  the  com- 
pensation to  be  paid  by  the  company  to  the  Plaintiff 
"  for  all  his  interest,  of  whatever  nature,  in  the  above 
leasehold."  Now,  suppose  the  Plaintiff  had  a  large 
stock  of  wine  and  beer,  which  must  be  removed,  and 
must  necessarily  be  damaged  by  the  removal  from  the 
hotel  to  some  other  premises,  how  could  that  be  said  to 
be  included  in  the  words,  "all  his  interest,  of  whatever 
nature,  in  the  leasehold?"  His  interest  "in  the  above 
leasehold  "   is  the  value   of  the  hotel,  outhouses  and 

premises 
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premises  for  the  residue  of  the  term.  But "  the  damage 
sustained  "  (whatever  it  was)  "  or  to  be  sustained,"  and 
"  the  amount  of  compensation  to  be  paid  by  the  com- 
pany to  the  Plaintiff  in  respect  thereof/'  is  wholly 
omitted  from  the  award. 

Suppose  this  had  occurred — That  the  railway  com- 
pany had  paid  2,700/.  and  had  then  taken  possession, 
and  that  in  the  removal,  with  all  possible  care,  of  the 
furniture,  stock-in-trade,  &c,  from  the  hotel,  consider- 
able damage  had  been  sustained  by  the  Plaintiff,  and 
be  had  brought  an  action  against  the  company  for  the 
amount  of  that  damage,  bow  could  this  award  be  set 
up  as  an  answer  to  it  ?  It  is  impossible  that  this  award 
can  be  treated  as  having  dealt  with  that  matter. 

It  is  expressly  referred  to  the  umpire  to  dispose  of 
two  things,  and  he  has  only  disposed  of  one.  I  am 
therefore  of  opinion  that  this  award  is  not  binding  and 
cannot  be  sustained  as  an  award  in  accordance  with  the 
submission.  The  evidence  also  appears  to  me  to  con- 
firm the  view,  and  that  the  umpire  considered  the  2,700/. 
a  fair  sum  to  be  allowed  for  the  value  of  the  house  and 
land  alone,  apart  from  any  compensation  for  damage, 
which  is  wholly  omitted.  In  this  state  of  things,  I  am 
of  opinion  that  the  award  is  altogether  bad,  and  conse- 
quently, that  the  specific  performance  of  it  cannot  be 
enforced. 

1  do  not  found  my  decision  upon  the  point  that  the 
evidence  was  not  taken  upon  oath  (a),  though  I  think  it  a 
serious  objection.  It  is  not  absolutely  necessary  to  take 
the  evidence  upon  oath,  but  it  is  the  ordinary  practice, 

and 


1864. 

Wakefield 
v. 
The 
Llanellt 
Railway 
and  Dock 
Com?  am  t. 


(a)  See  Ridoal  v.  Pue,  1  Bos. 
*  PuL  91 ;  Eadt  r.  William,  4 


DeC,  M.  4  G.  687. 
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Wakefield 
v. 
The 
Llamelly 
Railway 
and  Dock 
Company. 


and  if  taken  otherwise,  both  parties  must  waive  its 
being  taken  upon  oath.  Here  nobody  says  that  the 
Defendants  waived  it,  all  that  is  said  is,  that  the  Defend- 
ants asked  that  it  might  taken  upon  oath,  but  that  the 
umpire  observed  that  it  was  not  usual,  and  it  was  not 
pressed.  That  of  course  is  not  a  waiver.  It  is  much 
more  satisfactory  to  the  parties  to  take  the  evidence  on 
oath,  for  that  makes  it  more  trustworthy. 


I  am  of  opinion  that  the  bill  fails,  and  that  it  must 
be  dismissed  with  costs. 


Note. — The   Plaintiff  appealed,  but  the  Lords  Justices,  on  the 
11th  of  May,  1865,  dismissed  the  Appeal  with  costs. 


1863. 
Dec.  27. 

1864. 
Jan.  15. 


CHAPPELL  v.  GREGORY. 


Upon  a  treaty   mHIS  was  a  suit  instituted  by  Mrs.  Chappell  against 
"*"      Mr.    Oregon/,   for  the   specific  performance  of 


a  house,  the 
lessor  sent  to 
the  lessee  a 
letter,  specify- 
ing the  terms 
on  which  he 
would  let  it. 
The  lessee 
immediately 
took  posses- 
sion, but  he 
signed  no  con- 
tract.   The 


a  contract,  by  which  Mrs.  Chappell  agreed  to  let  the 
Defendant  a  house  in  16,  Chreville  Place,  Kilburn,  for  a 
period  of  twenty-one  years  from  Christmas,  1861,  de- 
terminable at  the  option  of  lessee,  at  the  end  of  seven 
and  fourteen  years,  paying  a  rent  of  5s.  for  the  first 
year  and  90/.  for  every  succeeding  year. 

The  questions   were,  whether   the   agreement  con- 
tained 


lessor  having 
instituted  a 

suit  for  specific  performance,  the  lessor  insisted  that,  in  addition  to  the  terms  con- 
tained in  the  letter,  the  lessor  had  verbally  promised  to  put  the  house  into  thorough 
repair;  this  the  lessor  denied.  The  Court  doubted  whether  the  specific  performance 
could  be  enforced,  and  gave  the  Defendant  the  option,  either  of  a  decree  for  specific 
performance  on  the  terms  of  the  letter,  or  a  decree  to  deliver  up  possession  and  to  pay 
an  occupation  rent  Hut  if  he  refused  to  exercise  the  option,  the  Court  directed  a 
decree  on  the  latter  branch  of  the  alternative. 

In  the  absence  of  any  agreement  on  the  subject,  a  person  who  agrees  to  take  a 
house  must  take  it  as  it  stands,  and  cannot  call  on  the  lessor  to  put  It  into  a  condition 
which  makes  it  fit  for  his  living  in. 
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tained  a  condition  that  the  house  should  be  put  into  a 
complete  state  of  repair,  fit  for  occupation,  before  the 
lease  was  executed,  or  whether  the  Plaintiff's  agent 
promised,  on  his  behalf,  that  the  house  should  be  put 
into  a  complete  state  of  repair  fit  for  occupation,  and 
whether,  upon  the  faith  of  that  promise,  the  Defendant 
entered  into  the  agreement. 


1863. 


The  matter  was  negociated,  on  behalf  of  the  Plain- 
tiff, by  Mr.  Chappell,  a  solicitor,  on  one  side,  with  the 
Defendant  personally,  who  was  also  a  solicitor,  on  the 
other  side.  There  was  some  dispute  as  to  the  facts, 
but  both  parties  agreed  on  this : — that  prior  to  the  4th 
December,  1861,  there  was  a  treaty,  by  parol,  respecting 
the  letting  of  the  house  by  the  Plaintiff,  and  the  taking 
of  it  by  the  Defendant.  It  also  appeared,  that  prior  to 
that  day,  the  Defendant  had  twice  visited  and  inspected 
the  house  which  had  been  nearly  built.  On  the  4th 
December f  1861,  Mr.  Chappell  wrote  the  Defendant  a 
letter,  and  the  Court  considered,  that  it  embodied  the 
whole  of  the  terms  on  which  the  Plaintiff  was  willing  to 
let  the  house,  and  that,  until  this  letter  was  written,  there 
waB  nothing  to  bind  the  Plaintiff.  This  letter  contained 
no  promise  or  undertaking  that  anything  whatever  should 
be  done  to  the  house.  The  Court  also  held  "  that  this 
was  an  offer  to  let  the  villa  simply,  and  must  mean  to  let 
it  as  it  stood,  and  that,  as  the  Defendant  had  seen  it,  he 
must  be  taken  to  have  been  cognizant  of  the  state  and 
condition  of  the  house." 

The  Defendant  gave  no  answer  in  writing  to  this  letter, 
he  however,  asserted,  that  he  Raw  Mr.  Chappell  again, 
who  promised  him  that  the  house  should  be  put  into 
thorough  repair,  if  he  would  take  it.  Mr.  Chappell 
positively  denied  that  he  ever  made  any  such  promise. 


On 


V. 

Gregory 
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JjJJ^  On  the  4th  of  December,  1861,  the  day  on  which  the 

Chappbll  letter  was  written,  Mr.  Gregory,  caused  a  piece  of  fur- 
niture, which  required  to  be  fixed  to  the  freehold,  to  be 
taken  into  the  house  and  fixed  in  its  place,  and  on  the 
16th  of  December,  1861,  Mr.  Gregory  sent  in  his  fur- 
niture and  took  actual  possession  of  the  house.  On  the 
24th  of  December ,  1861,  a  draft  lease  was  forwarded  to 
Mr.  Gregory  for  his  perusal.  It  had  never  been  approved 
of,  for  a  subsequent  correspondence  had  taken  place 
between  the  parties,  which,  though  much  commented 
on,  it  is  unnecessary  to  set  out.  Ultimately,  this  bill 
was  filed  for  the  specific  performance  of  the  agreement. 

Mr.  Selwyn  and  Mr.  Jessel,  for  the  Plaintiff,  cited 
Selwyn'8  Nisi  Prius(a);  Tildesley  v.  Clarkson(Jb)\ 
Mundy  v.  Jolliffe(c);  Faulkner  v.  Llewelin(d).  As 
to  part  performance  by  the  delivery  and  acceptance  of 
possession,  see  Sugd.  Vend,  (e);  Dart.  Vend.  (f). 

Mr.  Southgate  and  Mr.  JEveritt,  for  the  Defendant, 
cited  Mechelen  v.  Eliza  Wallace  (g). 


The  Master  of  the  Rolls. 
1864. 
Jan.  15.  1°  tt"s  case>  't  *8  necessary  to  point  out  a  distinction 

which  seems  not  to  have  been  borne  in  mind.  The  dis- 
tinction is  this: — a  promise  by  the  lessor  to  put  the 
house  into  a  complete  state  of  repair  before  the  lease  is 
executed,  and  upon  the  faith  of  which  the  lease  is 
taken,  is  a  distinct  engagement  which  must  be  fulfilled 

by 

(a)  Page  1391.  (d)  9  L.  T.  251,  557. 

(6)  30  Beav.  419.  (e)  Ch.  iii.  s.  7. 

(c )  9  Simons,  413,  and  5  MyL  (J)  Ch.  zviii.  «.  6. 

$  tr.  167.  ig)  7  Add.  $  &  49. 
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by  him.  But,  in  the  absence  of  such  a  promise,  a  man 
who  takes  a  house  from  a  lessor,  takes  it  as  it  stands ; 
it  is  his  business  to  make  stipulations  before-hand,  and 
if  he  does  not,  he  cannot  say  to  the  lessor, "  this  house 
is  not  in  a  proper  condition,  and  you  or  your  builder 
must  put  it  into  a  condition  which  makes  it  fit  for 
my  living  in." 

Accordingly,  in  the  present  case,  unless  the  pre- 
liminary promise  by  Mr.  Chappell  is  established  by  Mr. 
Gregory,  he  must  fail ;  for  not  only  is  there  no  implied 
warranty  in  the  letting  of  a  house,  but  in  this  instance, 
the  Defendant  had,  himself,  previously  inspected  the 
house,  and  knew,  or  had  the  opportunities  of  knowing, 
what  the  condition  of  it  was.  The  success  of  the  De- 
fendant, therefore,  in  this  suit  must  depend  on  his  estab- 
lishing the  former  proposition,  that  is,  on  his  proving 
the  fact  of  such  a  prior  promise  or  agreement  haying 
been  made  by  Mr.  Chappell,  and,  in  my  opinion,  he  fails 
in  so  doing. 

Mr.  Chappell  very  wisely  put  the  terms  on  which  he 
would  let  the  house  into  writing  in  bis  letter  of  the 
4th  of  December.  After  the  receipt  of  this  letter,  the 
Defendant  took  possession,  and  he  is  entitled  to  have 
a  lease  on  these  terms,  but  on  no  others. 

On  the  other  hand,  though  my  opinion  is,  that  the 
Defendant  must  be  considered  to  have  taken  possession 
of  the  house  on  the  terms  contained  in  that  letter,  yet, 
having  regard  to  his  answer,  having  regard  to  what  I 
have  no  doubt  he  believed,— viz.,  that  he  was  entering 
into  the  agreement  upon  the  expectation  that  he  was 
to  have  the  house  put  into  a  state  of  repair  which  would 
satisfy  him,  and  having  regard  also  to  the  circumstance 
that  no  signature  of  his  exists  to  take  the  case  out  of 

the 
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the  Statute  of  Frauds,  and  specify  the  terms  of  tbe 
taking  of  the  lease  as  he  understood  them,  I  doubt 
whether  I  could,  with  propriety,  enforce  the  specific 
performance  of  this  lease  upon  tbe  Defendant.  If 
treated  as  a  written  agreement,  the  Defendant  has  not 
signed  any  contract;  if  treated  as  a  parol  agreement 
part  performed,  then  I  think  that  the  Defendant  did  not 
consider  the  agreement  to  be  the  same  as  the  written 
offer  of  Mr.  Chappell,  and  his  assent  to  that  particular 
contract,  simpliciter,  cannot  properly  be  established 
against  him  by  the  evidence  in  this  case. 


But,  on  the  other  hand,  the  Defendant  has  placed 
himself  in  this  peculiar  position : — he  seems  to  have 
entertained  a  hope,  that  by  his  remaining  in  posses- 
sion, and  ever  since  the  institution  of  this  suit,  by  the 
instrumentality  of  the  suit  itself,  that  he  might  obtain 
specific  performance  of  an  agreement  to  let  the  house 
to  him  on  the  terms  insisted  on  by  him,  which  terms 
were  and  are  denied  by  the  Plaintiff.  Accordingly,  m 
his  answer,  he  alleges  his  willingness  to  complete  on 
these  terms,  he  refuses  to  pay  any  rent  until  these,  his 
demands,  are  complied  with,  he  retains  possession,  and 
he  does  not  even  offer  to  leave  the  premises.  The  result 
of  this  has  been,  that  he  has  driven  the  Plaintiff  to  pray, 
in  the  alternative,  "  that  the  Defendant  may  be  ordered 
to  give  up  possession  of  the  house  to  the  Plaintiff,  and 
pay  her  a  fair  occupation  rent  for  the  time  he  held 
and  shall  have  held  possession  thereof  until  be  gives  up 
possession." 


In  my  opinion,  this  puts  the  Defendant  in  the  wrong, 
there  is  no  pretence  for  enfurcing  performance  against 
the  Plaintiff  of  any  agreement,  except  that  contained 
in  the  letter  of  4th  December,  1861,  and  the  retention 
of  possession  by  the  Defendant,  who  refuses  to  perform 

that 
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that  agreement  and  has  no  right,  either  at  law  or  in 
equity,  to  anything  else,  cannot  be  justified  in  this  Court. 

The  consequence  is,  that,  in  my  opinion,  the  course 
which  it  is  proper  for  the  Court  to  adopt  is  the 
following : — 

I  will  give  the  Defendant  the  option  of  either  of  the 
following  decrees : — I  will  either  make  a  decree  for  the 
specific  performance  of  the  agreement  according  to  the 
terms  contained  in  the  letter  of  the  4th  December, 
1863,  and  refer  it  to  Chambers  to  settle  the  terms  of  the 
lease,  in  case  the  parties  differ  about  the  same,  and  then 
direct  the  execution  of  it  accordingly. 

Or,  I  will  direct  the  Defendant  to  deKver  up  posses- 
sion of  the  house,  on  a  day  to  be  fixed,  giving  him  a 
reasonable  time  to  enable  him  to  remove  his  family  and 
furniture,  and  declare  that  he  is  liable  to  pay  for  the 
use  and   occupation  of  the  house  during  the  time  he 
has  been  in  possession,  and  refer  it  to  Chambers  to  fix 
the  amount  with  which  he  is  to  be  charged;  and  in 
charging  him  with  that  occupation  rent,  I  should  pro- 
ceed on  this  principle,  viz.,  he  has  agreed  to  give  90/. 
per  annum  for  the  six  last  years  of  a  lease,  determinable 
by  him  at  the  end  of  seven  years,  and  I  should  conse- 
quently apportion  the  total  amount  payable  during  that 
time  over  the  seven  years,  which,  according  to  my  cal- 
culation, would  amount  to  77/.  and  a  shilling  or  two 
over.     I  state  this,  in  order  to  enable  the  Defendant 
to  come   to   a  conclusion  as   to  the  option  which   I 
thus  give   him.     If  he  should,  as  undoubtedly  he  is 
entitled  to  do,  refuse  to  exercise  any  option  at  all,  and 
thus  call  on  this  Court  to  pronounce  such  decree  as  it 
may  think  fit,  adversly  to  him,  then  I  shall  recite,  in  the 
decree,  the  option  offered  by  the  Court,  the  fact  of  the 
Defendant  declining  to  exercise  that  option,  and  shall 

make 
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make  a  decree  in  the  terms  of  the  latter  branch  of  the 
alternative  I  have  stated. 

But  in  either  event  I  am  of  opinion  that  this  suit  has 
been  occasioned  by  the  Defendant,  and  that  he  most 
pay  the  costs  of  it.  ^ 


Jflt!.  21. 

An  order  for 
winding-up  a 
company 
made,  on 
the  petition 
of  the  holder, 
by  transfer,  of 
■crip  certifi- 
cates, upon  the 
Petitioner  ad- 
mitting his 
liability  as  a 
contributory. 


Re  LITTLEHAMPTON  STEAM  SHIP  COM- 
PANY  (LIMITED). 

TN  this  case,  the  company  had  passed  a  resolution  for 
winding-up  the  company  voluntarily.  After  this, 
the  present  petition  for  winding  up  the  company  com- 
pulsorily  was  presented  by  the  holder,  by  transfer,  of 
ten  scrip  certificates  not  fully  paid  up. 

Mr.  Baggallay  and  Mr.  Roberts,  in  support  of  the 
petition,  cited  Re  Torquay  Bath  Company  (a). 

Mr,  Jones  Bateman  for  the  company.  The  Petitioner 
has  no  right  to  apply  for  a  winding-up  order.  The 
statute  (25  &  26  Vict.  c.  89,  s.  82),  only  authorizes 
"creditors"  and  " contributories "  to  apply,  and  this 
Petitioner  is  neither ;  he  is  a  mere  scrip  holder,  who  has 
never  applied  for  shares,  and  who  cannot  be  compelled 
to  take  them,  so  as  to  render  himself  liable  to  contri- 
bute towards  the  debts  of  the  company;  Jackson  v. 
Cocker  (6).  The  Petitioner  has  neither  signed  the  ar- 
ticles, nor  is  he  a  registered  proprietor ;  he  has  entered 
into  no  contract  with  the  company,  and  therefore  no 
privity  exists  between  him  and  the  company. 

Mr.  Baggallay  in    reply.    The  deed  of  settlement 

(article 
(a)  32  Beav.  51.  (6)  4  Bern.  59. 
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(article  2)  defines  a  scrip  holder  as  a  shareholder ;  and, 

by  another  article,  when  all  the  instalments  have  been 

paid,  the  company  may  issue  full  scrip  certificates,  de-  Littlkhamp- 

claring  the  holder  to  be  the  proprietor  of  fully  paid-up    TO*  Steam 

,  Ship  Co. 

BQares.  (Limited). 

The  Master  of  the  Rolls. 

I  will  make  the  order  for  winding  up,  on  the  admission 
of  the  Petitioner  that  he  is  liable  as  a  contributory. 

Note. — On  appeal  the  Lords  Justices  differed,  and  the  order  was 
affirmed  (17  Feb.  1S65). 


AUSTIN  v.  AUSTIN.  f  [f  *' 

Jan.  14,  18. 
rpHIS  was  an  application,  adjourned  into  Court  from  The  father  of 
Chambers,  for  the  appointment  of  a  guardian  to  two^ndaThalf 
Mary  A.  Austin,  an  infant  ward  of  Court,  about  two-and-  yeaM»  origin- 
a-half  years  old,  under  the  following  circumstances  : —    ant,  had  died  a 
Mr.  William  Austin,  the  father  of  the  infant,  was  tholic.    Hi's 

educated  as  a  Protestant,  his  parents  being  of  that  per-  *'*ow  n?ar"'  , 

_,  ned  agaiD  and 

suasion;  but,  in  1847,  he  became  a  Roman  Catholic,  was  a  Protest- 
In  July,  1861,  he  married  a  Protestant  young  lady,  £?*•  <I*e  . 
having  about  a  week  previously  made  his  public  pro-  to  remove  the 
Session  as  a  Roman  Catholic.  The  ceremony  of  mar-  c^lloty  oHhe 
riage  was  performed  both  according  to  the  Roman  mother  on  the 
Catholic  and  Protestant  forms,  and  his  wife,  during  Sn^JoUg  opi-' 
his  life,  had  conformed  to  the  worship  of  her  husband's  nions- 
church. 

In  November,  1861,  Mr.  Austin  caused  a  draft  of  a 
will  to  be  prepared,  which,  however,  he  never  executed, 
in  which  he  said,  "  And  it  is  my  wish,  and  I  hereby 
direct,  that  all  and  every  child  and  children  of  mine 
shall  be  educated  and  instructed  in  the  principles  and 
tenets  of  the  Roman  Catholic  Religion." 

vol.  xxxiv — ii.  s  The 
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1866.  The  infant  was  born  on  the  14th  of  June,  1862,  and 

was  baptized  by  a  Roman  Catholic  priest,  one  of  her 
sponsors,  however,  being  a  Protestant 

Mr.  Justin  died  on  the  27th  of  December,  1862,  and 
in  October,  1864,  his  widow  married  Mr.  Stager,  a  Pro- 
testant gentleman,  and  she  then  became  a  Protestant. 

The  infant's  father  not  having  appointed  a  guardian. 
Cross-summonses  for  her  guardianship  were  taken  out, 
one  by  the  mother,  and  the  other  by  the  father's  brother 
John  Austin,  a  rigid  Roman  Catholic. 

The  application  of  the  brother  of  the  deceased  was, 
that  he  or  some  other  proper  person  or  persons  might 
be  appointed  guardians  "  of  the  person  and  estate  of 
the  infant  during  her  minority,  or  until  further  order, 
and  that  proper  directions  might  be  given  as  to 
her  maintenance,  residence  and  education  during  ber 
minority.0 

His  application  was  founded  on  the  importance  of 
the  child  being  educated  in  the  Roman  Catholic  faith, 
which  was  that  of  her  father  at  his  death.  He  stated 
in  his  affidavit,  that  "  in  the  Roman  Catholic  faith,  the 
education  of  a  child,  in  matters  of  doctrine  and  belief, 
commences  at  the  age  of  five  years,  or  earlier,  accord- 
ing to  the  capacity  of  the  child."  The  brother  also 
adduced  evidence,  that  the  education  of  a  Roman 
Catholic  child  commenced  at  an  early  age,  and  that, 
as  soon  as  it  was  old  enough  to  receive  instruction,  it 
was  usually  taught,  in  addition  to  the  Paternoster,  the 
sign  of  the  cross,  and  the  prayer  called  "  Hail  Maria." 
It  appeared  also,  that  it  had  been  stated,  in  a  letter  from 
the  mother's  solicitor  to  the  uncle,  but  in  answer  to  a 
rude  and  offensive  letter,  that  the  uncle  or  his  friends 

"would 
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"  would  be  allowed,  at  all  reasonable  times,  to  have 
access  to  the  child,  so  long  as  no  interference  was 
attempted  with  regard  to  its  liberty  or  religious  in- 
struction." 

On  the  other  hand,  there  was  evidence  that  the  child 
was  "  of  very  delicate  constitution  requiring  the  watchful 
and  tender  care  of  her  mother."  That  u  she  was  very 
backward  in  her  articulation,  and  that  she  could  only 
pronounce  about  bSx  words,  and  those  words  in  mono- 
syllables." 

The  child's  fortune  was  4,5002.  in  possession,  with  a 
prospective  increase  on  the  death  of  her  mother. 

Mr.  Baggallay  and  Mr.  Bagshawe  in  support  of  the 
brother's  summons.  We  rest  the  application  entirely 
on  the  necessity  of  securing  the  religious  education  of 
the  child,  for  we  fully  admit  that,  apart  from  that,  the 
Court  would  not  take  a  child  of  so  tender  an  age  from 
the  custody  of  her  mother.  But  there  are  circumstances 
which  distinguish  this  from  an  ordinary  case,  namely, 
the  second  marriage  and  the  religious  faith  of  the  mother 
and  her  husband,  which  renders  it  impossible  that  she 
will,  in  matters  of  religion,  be  trained  in  the  belief  of 
her  father. 

This  Court  favours  no  religion,  but  having  ascertained 
the  faith  of  the  father,  it  takes  care  (whether  he  shall 
have  so  directed  or  not),  that  his  child  shall  be 
educated  in  the  same  faith.  Here  the  religion  of  the 
father  is  proved  beyond  question,  and  his  wishes  are 
expressed  in  the  will  which  he  caused  to  be  prepared, 
that  all  bis  children  "  should  be  educated  and  instructed 
in  the  principles  and  tenets  of  the  Roman  Catholic 
s  2  religion." 
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1865.       religion."    The  mother  is  disqualified  from  accomplish- 
ing this. 


Take  the  converse  case,  of  the  child  of  a  Protestant 
father  being  brought  up  by  her  mother  in  the  Roman 
Catholic  faith,  the  Court  would  prevent  it,  for  she 
would  have  no  more  right  to  instil  into  the  child's  mind 
Roman  Catholic  principles,  than  she  would  have  to  in- 
culcate immoral  ones.  The  evidence  shews  the  absolute 
necessity  of  the  child's  being  taught,  from  its  earliest 
years,  the  form  and  ceremonies  of  the  Roman  Catholic 
faith,  and  which  cannot  be  dispensed  with,  and  if  this 
application  had  been  delayed,  it  might  have  been  con- 
sidered too  late.  The  time,  if  not  come,  must  be 
speedily  approaching,  when  the  child  must  be  removed, 
for  every  week  detracts  from  the  perfection  of  her  reli- 
gious education,  and  increases  the  difficulty  of  securing 
a  sound  religious  education  ;  she  ought,  therefore,  to  be 
put  under  the  guardianship  of  persons  of  the  Roman 
Catholic  faith.  But  the  complete  separation  of  the  child 
from  the  mother  is  not  for  a  moment  contemplated,  her 
right  to  see  her  child  at  all  reasonable  times  must  be  pre- 
served. The  Court  will  not  hold  it  to  be  a  right  course 
to  leave  this  child  in  the  custody  of  her  mother,  and  the 
pain  and  distress  incident  on  a  separation,  if  it  takes 
place  now,  will  be  less  than  if  postponed  to  a  later 
period.  The  child's  uncle  and  another  Roman  Catholic 
relative  are  willing  to  undertake  her  guardianship,  and 
to  bear  the  whole  cost  of  bringing  her  up. 

Serjeant  Talfortfs  Act  (2  &  3  Vict.  c.  64)  will 
perhaps  be  referred  to,  but  that  does  not  authorize  the 
mother  to  retain  the  custody  of  the  child  "  within  the 
age  of  seven  years,"  when  the  mother  is  incapacitated, 

by 
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by  her  religion,  from  instructing  her  child  in  that  reli-        ]  865. 
gion  in  which  she  ought  to  be  brought  up. 

Mr.  Selwyn  and  Mr.  Kay  for  the  infant's  mother. 
The  object  of  Mr.  John  Austin  in  making  this  applica- 
tion is  fairly  and  openly  avowed,  it  is  to  take  this  child 
from  the  custody  of  her  mother,  and,  upon  the  ground 
of  religious  education  or  of  religious  prejudice,  to  sepa- 
rate an  only  child,  a  female,  under  three  years  of  age, 
and  of  a  delicate  constitution,  from  her  mother,  against 
whom  there  is  not  the  slightest  imputation.  No  order 
ever  made  by  this  Court  would  exceed,  in  hardship 
and  cruelty,  such  an  order  as  the  one  asked. 

The  rule  of  law  admits  of  no  dispute,  that  if  a  father 
gives  positive  directions  as  to  the  religious  education  of 
bis  child,  this  Court  will  enforce  the  performance  of 
Buch  directions.  Such  was  the  case  cited  of  Davis  v. 
Davis  (a),  where  there  was  an  express  direction*  in  the 
father's  will.  So  if  the  marriage  of  the  parents  took 
place  upon  a  distinct  understanding  that  their  children 
should  be  brought  up  in  the  religious  faith  of  the  father. 
Here  the  circumstances  are  widely  different.  The  father 
was  a  man  always  "  halting  between  two  opinions,"  he 
was  born  of  Protestant  parents,  was  educated  as  a  Pro- 
testant, and  never  made  his  public  profession  as  a  Roman 
Catholic  until  a  week  before  his  marriage.  The  cere- 
mony of  marriage  was  performed  according  to  the  rites 
of  both  faiths,  and  one  of  the  sponsors  of  the  infant 
was  a  Protestant  In  this  case,  there  was  no  expression 
of  intention,  the  draft  will,  which  is  relied  on  by  the 
other  side,  tends  strongly  to  shew  the  very  contrary  in- 
tention, for  the  matter  having  been  drawn  distinctly  to 
the  father's  attention,  by  the  directions  introduced  into 

his 
(a)  10  W.  H.  245. 
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his  draft  will,  he  neglects  to  execute  it.  The  wishes, 
therefore,  of  the  father  must  be  taken  to  have  been  left 
doubtful  and  ambiguous,  and  in  such  a  case,  this  Court 
will  not  interfere  with  the  surviving  parent  in  the  mode 
of  educating  and  bringing  up  the  infant.  The  matter 
being  left  uncertain,  it  must  be  assumed  that  the  father, 
intentionally,  left  a  wide  discretion  to  the  child's  surviving 
parent 

But  the  real  point  for  the  consideration  of  the  Court 
is,  what  will  be  best  for  the  child,  and  the  life  and  happi- 
ness of  the  child  is  to  be  considered  before  doctrinal 
points  of  religious  education.  Here  the  evidence  shews 
that  the  child  is  of  a  delicate  constitution,  requiring 
the  watchful  care  of  a  mother,  and  to  separate  them 
wonld  be  to  destroy  the  happiness  of  both.  The  sepa- 
ration of  the  mother  and  child,  and  the  religious  instruc- 
tion of  the  latter,  are  distinct  questions,  and  the  consi- 
deration of  the  latter  is  premature.  To  attempt  to  teach 
a  backward  child  of  less  than  three  years  of  age,  the 
differences  between  the  Roman  Catholic  and  the  Pro- 
testant faith  provokes  a  smile,  and  the  formalities  spoken 
of  are  not  even  stated  to  be  essential. 

Mr.  Baggallay  in  reply. 

Davis  v.  Davis  (a);  Hill  v.  HilKJ*);  Stourtou  v. 
Siourton  (c),  were  cited. 


The  Master  of  the  Rolls. 

Jan.  18.  The  facts  of  this  case  are  very  simple,  though  it  in- 

volves considerations  of  great  importance. 

In 

(a)  10  W.  R.  245.  (6)  31  L.  J.  (CA.)  505. 

(c)  8  De  G<,  M.  *  G.  760. 
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Id  these  cases,  the  Court  only  considers  what  is  most        1866. 
for  the  benefit  of  the  infant    In  the  matter  of  religion, 
the  Court  holds  that  the  Roman  Catholic  faith  and  the 
Protestant  faith,  are,  to  this  extent,  equally  beneficial  to 
the  child : — that  it  considers  the  hope  of  eternal  salvation 
does  not  depend  upon  the  circumstance  whether  she 
entertains  one  faith  or  the  other,  but  upon  the  manner 
in  which  she  fulfils  her  duties  upon  earth.     But  the 
Court  although  it  holds  an  equal  hand  between  them, 
always  gives  a  preponderance  to  the  wishes  and  desires 
of  the  father,  and,  in  the  absence  of  other  circumstances 
materially  to  the  benefit  of  the  child,  it  directs  the  child 
to  be  educated  in  the  religion  of  the  father.     But  all 
this  is  subordinate  to  the  first  and  primary  object,  which 
is  the  welfare  of  the  child,  because,  as  I  have  already 
stated,  the  future  salvation  of  the  child  does  not,  in  the 
judgment  of  the  Court,  depend  upon  the  faith  which  it 
entertains  being  either  Roman  Catholic  or  Protestant 
No  thing,  and  no  person,  and  no  combination  of  them, 
can,  in  my  opinion,  with  regard  to  a  child  of  tender 
years,  supply  the  place  of  a  mother,  and  the  welfare  of 
the  child  is  so  intimately  connected  with  its  being  under 
the  care  of  the  mother,  that  no  extent  of  kindness  on 
the  part  of  any  other  person  can  supply  that  place.     It 
is  the  notorious  observation  of  mankind,  that  the  loss  of 
a  mother  is  irreparable  to  her  children,  and  particu- 
larly so  if  young.    If  that  be  so,  the  circumstances 
must  be  very  strong  indeed,  to  induce  this  Court  to 
take  a  child  from  the  guardianship  and  custody  of  her 
mother.     It  is,  in  point  of  fact,  only  done  where  it  is 
essential  to  the  welfare  of  the  child.    There  are  cases  of 
unnatural  mothers,  and  of  immoral  mothers,  where  the 
Court  is  obliged  to  take  away  a  child  from  the  mother, 
finding  that  a  bad   mother  is  really  worse  than   no 
mother  at  ail,  but  in  those  cases,  it  acts  solely  for  the 
benefit  of  the  child. 

Now, 
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1866.  Now,  upon  reading  through  the  papers  in  the  present 

case,  there  is  not  a  suggestion  of  unfitness  or  of  any- 
thing against  the  character  of  the  mother.  The  case  is 
put  solely  on  the  question  of  what  faith  the  child  shall 
be  educated  in,  and  what  I  have  to  consider  is,  whether 
the  importance  of  educating  the  child  in  the  Roman 
Catholic  faith,  because  it  was  the  religion  of  her  father, 
is  sufficiently  urgent  to  deprive  the  child  of  the  care  of 
her  mother.  I  am  of  opinion  that  it  is  not,  and  that 
it  is  impossible,  for  the  benefit  of  this  child,  and  for  the 
sake  of  educating  her  as  a  Roman  Catholic,  that  I  can 
properly  take  her  away  from  her  mother.  I  should 
hesitate  to  do  that  in  any  case ;  but  in  this  case  I  think 
the  father  of  the  child  himself  must  have  entertained 
considerable  doubts  upon  the  subject,  and  that  unless 
he  had  entertained  such  doubts  he  would  have  executed 
the  will  which  he  had  caused  to  be  prepared  a  year  be- 
fore he  died.  He  had  the  thing  present  to  his  mind,  he 
had  a  draft  prepared,  in  which  he  gave  express  direc- 
tions to  that  effect,  and  yet,  although  very  ill,  and  pos- 
sibly believing  that  he  was  about  to  die,  he  gave  no 
directions  upon  the  subject. 

That  being  so,  I  am  of  opinion  that  I  must  appoint 
Mrs.  Seager,  the  mother,  to  be  the  guardian  of  the 
child;  but  I  think  it  is  proper,  according  to  the  practice 
which  I  almost  always  adopt  in  such  cases,  unless  very 
peculiar  and  exceptional,  to  add  a  gentleman  to  act 
with  her  as  a  guardian,  and,  upon  looking  through 
the  papers  and  taking  the  suggestion  of  her  counsel 
into  consideration,  I  propose  to  appoint  Mr.  Wood,  the 
husband  of  her  aunt.  I  shall  give  no  directions  re- 
specting the  education  of  a  girl  of  three  years  old  ;  I 
shall  leave  that  entirely  to  the  mother.  But  I  shall 
expect,  in  the  course  of  a  few  years,  when  the  child 
becomes  of  an  age  to  receive  a  more  regular  education 

than 
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than  she  will  do  at  present,  to  receive  information  from 
the  mother  and  from  the  guardian  as  to  the  course  of 
education  which  they  propose  to  adopt  with  regard  to 
her,  and  thereupon  I  6ball  give  any  further  directions 
which  I  may  think  fit  upon  the  subject. 

Mr.  Baggallay :  Your  Honor  does  not  think  it  right 
to  make  any  order  as  to  the  religious  faith  in  which 
the  child  shall  be  brought  up ;  you  leave  that  to  the 
mother  ? 


The  Master  of  the  Rolls. 

I  leave  that  entirely  to  the  mother  for  the  present,  and 
I  shall  give  no  directions  at  all  on  the  subject  now. 


Note. — Upon  appeal,  Lord  Wcttbury,  L.  C,  declared,  that  the 
infant  ought  to  be  brought  up  and  educated,  when  capable  of  receiving 
religious  education,  as  a  member  of  the  Roman  Catholic  Church ;  but 
that,  having  regard  to  her  tender  age  and  the  condition  of  health,  the 
Court  deemed  it  requisite  that  the  child  should  continue  under  the 
care  of  her  mother,   her  husband  and   Mr.    Wood  (who  were  ap- 

r'  ited  guardians),  until  seven  years  of  age,  when  application  might 
made  to  the  Court  respecting  the  guardianship,  the  education  and 
religious  instruction  of  the  child,— 27th  May,  1865. 
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1865. 


Jan.  18,  23. 


SWIFT  r.  SWIFT. 


A  contract,  by  1\yfR.  and  Mrs.  Swift  had  two  children,  a  son  and  t 
lh^:ATiU    daughter,  both  of -hoc  we.eu.^.rft^ 

•elf  of  all  his      gp*e. 
parental  con-       & 
trol  over  hit 

traVto  the°"        On  the  10th  of  Jiiii*,  1863,  Sarah  Ama,  one  of  these 

Ja°w^n°d  rdd'  chiIdren>  then  a  chi,d  of  8eyen  Jem3n  old,  told  her 
trat'tuch  a     '  mother  that  her  father  had  criminally  ■—■nllfri  her. 

Stf Se    0q  the  llth  of  June  <the  folk>whig  day>  **•  ■wdw 

conduct  of  the  took  the  child  to  a  surgeon,  who  resides  five  miks  off 
his  child  b  to  ^tom  tne  husband's  farm,  in  order  to  ascertain  if  there 
gross  that  the  was  any  foundation  for  such  a  charge.  The  child  re- 
remove  the       iterated  the  charge  to  the  surgeon,  wbo  examined  her 

cwtodfr0m  hl-   Person>  and  found  that  the  offence  had  been  committed 
A  father,      by  some  one.    They  returned  home,  and  on  the  follow- 

who  had  erl 

minaSyaaV"  *n8  day  tne  Defendant  left  his  house  where  he  and  his 
•aulted  his  in-   family  were  then  residing,  and  went  to  another  farm  he 

executed  ate-  had  in  his  possession,  and  the  parties  had  not  since 
paration  deed,    met# 
giving  the  sole 
control  of  his 

Sf?eit  wiT       Mr#  Netoton» the  solicitor  of  the  family,  was  commu- 
enforcedin       nicated  with ;  and  on  the  13th  of  June  be  wrote  on  the 
<*U1  **  subject  to  the  Defendant's  father,  and  he  communicated 

both  with  the  Defendant  and  his  father.  On  the  15th 
and  16th  of  June,  the  terms  of  a  deed  of  separation 
were  negotiated  between  Mr.  Newton  and  the  Defend- 
ant's father.  No  charge  was  made  against  the  De- 
fendant before  any  magistrate;  but,  in  the  meantime, the 
Defendant  assigned  his  property  to  his  father,  "  until" 
(as  the  father  expressed  it)  "  the  matter  was  settled."  The 

father, 
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father,  on  the  20th  June,  in  a  letter  of  that  date,  stated, 
"  that  his  son,  as  an  injured  innocent  man,  determined 
to  see  himself  righted ;"  but,  on  the  same  day  on  which 
this  letter  was  written,  viz ,  on  the  20th  of  June,  the 
Defendant  executed  a  deed  of  separation,  the  same 
having  been  fully  explained  to  him,  and  he  haying 
understood  the  full  effect  and  purport  of  it. 

This  deed  was  dated  the  20th  of  June,  1863,  it  was 
made  between  Mr.  Swift  of  the  first  part,  Mrs.  Swift 
of  the  second  part,  and  a  trustee  of  the  third  part,  and 
thereby  Mr.  Swift  covenanted  with  the  trustee  that  his 
wife  might  live  separate  and  apart  from  him,  and  that 
their  two  children  should,  at  all  times  thereafter,  be 
under  the  sole  care,  management  and  protection  of  Mrs. 
Swift.  Mr.  Swift  also  covenanted  to  pay  Mrs.  Swift 
an  annuity  for  the  support,  &c,  of  herself  and  the  two 
children,  and  the  trustee  entered  into  the  usual  covenant 
of  indemnity  against  the  wife's  debts. 

Upon  the  execution  of  this  deed,  Mrs*  Swift  left  her 
husband's  house  with  her  two  children,  and  she  con- 
tinued to  live  separate  from  him.  He,  at  first,  had 
made  payments  to  her  in  accordance  with  the  terms  of 
the  separation  deed;  but  in  March,  1864,  Mr.  Swift 
endeavoured  forcibly,  but  ineffectually!  to  obtain  pos- 
session of  his  daughter,  and  he  then  contested  the 
validity  of  the  deed. 

In  consequence  of  this,  the  present  suit  was  instituted, 
on  the  4th  of  April,  1864,  by  Mrs.  Swift,  against  her 
husband  and  the  trustee,  praying  for  an  injunction  to 
restrain  Mr.  Swift  from  removing  from,  or  prosecuting 
any  proceedings  to  obtain  the  two  children  from  her 
custody,  or  interfering  with  her  in  their  management, 

care 
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1865.       care  and  protection.     It  also  sought  to  recover  the  ar- 
rears of  the  annuity. 

The  child  was  not  examined  as  a  witness  in  the  suit. 

The  Defendant  denied  on  oath  the  truth  of  the 
charge  made  against  him,  and  be  retaliated  by  charging 
his  wife  with  habitual  intoxication  and  with  acts  of 
adultery  with  one  of  the  farm-servants,  who  was  the 
only  witness  who  testi6ed  to  the  adultery. 

Mr.  Baggallay  and  Mr.  W.  Morris  for  the  Plaintiff. 
We  admit  that,  in  an  ordinary  case,  a  covenant  by 
which  a  child  is  deprived  of  the  superintendence  and 
protection  of  his  parent  is  void  ;  Vansittart  v.  Vandt- 
tart  (a).  But  where  a  parent's  conduct  is  such  as  to 
render  it  necessary,  this  Court  will  interfere  for  the  pro- 
tection of  the  child,  and  deprive  a  father  from  the 
custody  and  all  interference  with  and  control  over  his 
child.  In  such  a  case,  it  cannot  be  unlawful  to  secure, 
by  contract,  that  protection  for  a  child  which  this 
Court  would  adversely  enforce.  Here  a  crime  is  proved 
to  have  been  committed,  and  the  guilt  of  the  Defendant 
is  shewn  by  his  acts  and  conduct  when  accused,  by  his 
acquiescence  in  the  charge,  instead  of  courting  an  in- 
vestigation, and  by  his  submission  to  the  terms  neces- 
sarily imposed  upon  him  on  the  supposition  of  his 
guilt. 

Mr.  Selwyn  and  Mr.  Bromhead  for  the  Defendant. 
No  bill  will  lie  for  the  speci6c  performance  of  an  agree- 
ment for   separation;   Hunt  v.  Eunt(b);   and   every 

case 

(a)  4  Kay  $  J.  62,  and  2  De  (6)  31    Beav.  89.      Thit  cote 

Gex  £  J.  249.  has  been  heard  on  appeal  by  the 
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case  of  a  contract  by  a  parent  which  deprives  him  of 
bis  parental  power  and  authority  is  absolutely  void; 
Vansittart  v.  Vanrittart  (a) ;  Hope  v.  Hope  (b) ;  Wal- 
rond  v.  Walrond{c).  Such  a  contract  is  contrary  to 
public  policy. 

[The  Master  of  the  Rolls.  But  can  it  be  repug- 
nant to  public  policy  to  secure  a  child  from  the  inter- 
ference of  a  parent  whose  conduct  towards  his  child  is 
such  as  to  corrupt  her  morals  and  ruin  her  in  mind  and 
body.  Surely,  in  WellesUy  v.  Wellesleg  (d),  if  Mr. 
Long  Wellesley  had,  after  his  misconduct,  entered  into 
a  covenant,  by  which  his  children  had  been  placed  in 
the  custody  of  the  persons  to  whose  care  they  were 
ultimately  committed  by  the  Court,  such  a  covenant 
could  not  have  been  considered  as  contrary  to  any 
principle  of  public  policy.] 

Here  there  is  no  proof  of  such  conduct,  the  only  evi- 
dence against  the  father  is  a  story,  not  on  oath,  of  a 
mere  child.  His  acts  and  conduct  may  be  accounted 
for;  he,  like  many  others,  was  deprived  of  his  reason 
and  judgment  by  the  enormity  of  the  accusation,  and 
naturally  shrunk  from  publicity. 

With  respect  to  the  prayer  for  the  recovery  of  the 
annuity  it  is  a  proper  subject  for  an  action  at  law,  and 
not  for  a  suit  in  equity ;  Seagrave  v.  Seagrave  (e). 

Mr. 

House  of  Lord$t  but  no  judgment  (b)  22   Beav.  357,  and  8  De 

hai  as  yet  been  given,   in  conse-  G.  M.  $  G.  731. 

quince  of  the  death  of  one  of'  the  (c)  Johnt.  18. 

principal  partiei.  (d)  1  Dow.  Sf  CL  152,  and  2 

(a)  AKaytfJ.  62,  and  2  De  Bli.  (N.  K.)  124. 

G.  Sf  J.  249.  (e)  13  #«.  439. 


'0 
1866. 

8WIPT 

CASE8  IN  CHANCERY. 
Mr.  BaggaUay  in  reply. 

9, 

Swift. 

The  Master  of  the  Rolu3. 

Jan.  23.  This  is  a  suit  to  enforce  the  performance  of  a  deed  of 

separation  between  husband  and  wife.    There  is  a  suf-  ■ 

ficient  consideration  for  it,  and  it  is  executed  by  the 
trustee.  It  is  contested  on  the  ground,  that  the  cove- 
nant entered  into  by  the  husband  binds  him  not  to  see 
or  interfere  with  the  management  of  his  children,  and, 
it  is  said,  that  such  a  covenant  is  in  itself  void  and  that 
it  vitiates  the  whole  deed. 

There  is  no  doubt  as  to  the  rule  of  law  which  is  laid 
down  in  Vanaittart  v.  Vansittart  (a),  that  a  covenant 
by  a  father  that  he  will  abstain  from  seeing  and  exer- 
cising any  control  over  his  children,  is  bad,  because  it  is 
against  the  policy  of  the  law,  which  holds,  that  it  is 
desirable  that  a  father  should  exercise  superintendence 
over  his  children,  and  that  he  cannot  therefore  by  contract 
deprive  himself  of  this  inherent  right  and  duty  imposed  on 
bim  by  nature.  But  although  this  is  the  general,  I  might 
almost  say  the  universal  rule,  both  as  regards  law  and 
morals,  there  occasionally  exist  cases,  where  the  control 
of  the  father  is  injurious  to  the  child,  and  in  such  case, 
equity  will  interfere  to  prevent  that  injurious  control, 
and  will,  in  some  cases,  remove  the  child  from  its  father ; 
not  that  equity  acts  contrary  to  the  policy  of  the  law,  but 
that  it  holds,  that  this  particular  case  is  an  exception 
to  the  general  rule,  and  that,  in  such  case,  the  principle 
is  inverted.  As  a  general  and  almost  universal  rule,  a 
father  should  superintend  the  education  of  his  children, 

but 

(a)  Kay  $  J.  62,  and  2  De  Gex  f  J.  249. 
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but  a  particular  case  may  occur,  in  which  it  is  not  for  1866. 
the  benefit  of  the  child  that  this  superintendence  should 
exist.  It  is  an  exception  to  the  rule.  This  policy  of 
the  law  is  derived  from  what  is  most  for  the  benefit  of 
the  child.  In  this  case  it  is  inverted,  and  the  policy  of 
the  law  in  this  particular  case  is,  to  take  the  child  away 
from  the  father  and  put  her  under  the  care  of  others. 
The  advantage  and  benefit  of  the  child  is  the  founda- 
tion of  both  the  rule  and  the  exception.  The  reason  why 
a  covenant  to  this  effect  is  bad  is,  because  it  is  found, 
both  by  nature  and  the  policy  of  the  law  which  follow 
it,  to  be  beneficial  to  the  child  that  such  influence  and 
superintendence  should  be  exerted ;  but  if  a  case  occur, 
in  which  this  is  manifestly  the  reverse,  and  when  it  is 
plain  that  it  would  be  destructive  to  the  child's  life  or 
morals  that  such  superintendence  should  exist,  then, 
in  my  opinion,  the  same  policy  of  the  law  which  renders 
such  a  covenant  bad  in  all  other  cases  makes  it  good  in 
the  particular  case  supposed. 

It  must,  no  doubt,  be  a  very  strong  case  which  can 
justify  the  Court  in  applying  such  a  principle,  and  the 
question  is,  whether  such  a  case  exists  here  ? 

[His  Honor  here  recapitulated  the  facts  of  the  case, 
as  before  stated,  and  then  proceeded  as  follows :] — 

On  behalf  of  the  Defendant,  it  is  argued,  that  there 
is  nothing  in  the  evidence  to  induce  the  Court  to  believe 
that  the  Defendant  is  not  a  fit  person  to  have  the  care 
of  his  child.  I  wish  that  I  could  conscientiously  have 
arrived  at  that  conclusion.  It  is  said,  that  the  conduct 
of  the  Defendant  in  shrinking  from  investigation  at  the 
time  and  executing  the  deed  in  question  is  attributable 
to  the  horror  which  every  rightly  judging  man  would 
feel  at  so  atrocious  an  accusation,  and  which  deprived 
him  of  the  power  of  acting  judiciously.     I  believe  that 

there 
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there  is  not  another  father  who  would  not,  if  such  a 
charge  had  been  made  against  him,  have  insisted  on 
the  fullest  investigation ;  the  Defendant  also  had  his 
father  to  advise  him.  It  is  said,  that  the  child  has  not 
given  and  cannot  give  any  testimony  on  this  matter, 
and  that  her  evidence  has  not  been  taken  in  this  suit, 
and  that  if  it  had  b^en,  it  must  have  been  rejected.  It 
is  very  fit  and  proper  that  the  child  has  not  been  made 
to  repeat,  in  an  affidavit,  the  statement  she  made  to  her 
mother  and  to  the  surgeon.  It  would  have  been  very 
improper  had  it  been  done;  but  her  evidence,  if  she 
understood  the  nature  and  obligation  of  her  oath,  coold 
and  would  have  been  taken  on  this  subject  in  any 
Court  of  justice  throughout  the  kingdom  in  a  criminal 
charge  against  the  father. 


The  offence  on  the  child  had  been  committed  by 
some  one.  By  whom  ?  The  child  said  it  was  the 
Defendant,  and  I  am  asked,  in  this  state  of  circum- 
stances, on  the  simple  denial  of  the  Defendant,  after 
nine  months  acquiescence  in  the  charge,  to  dismiss  this 
bill,  to  make  the  mother  or  the  next  friend  pay  the 
costs  of  it,  and  deliver  over  the  child  to  the  care  and 
treatment  of  the  father.  If,  in  that  state  of  things,  any 
Court  can  be  found  in  this  country  which  will  deliver 
up  this  unfortunate  child  to  the  care  of  this  Defendant, 
I  am  very  happy  to  say  that  it  will  not  be  by  me,  and 
that  the  future  calamities  which  might  result  to  this 
child  from  such  an  order  will  not  rest  on  my  respon- 
sibility. 


In  answer  to  this  bill,  and  this  evidence,  the  De- 
fendant makes  charges  against  the  Plaintiff;  he  imputes 
her  habitual  intoxication  and  adultery  with  one  of  her 
servants.  I  have  carefully  considered  the  evidence  on 
both  these  charges,  and  I  am  of  opinion  that  the  first 

charge, 
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charge,  that  of  intoxication,  is  disproved ;  and  that  the 
second  charge,  which  rests  soleTy  on  the  evidence  of  a 
man  who  asserts  that  it  was  with  him  the  adultery  was 
committed,  and  which  is  positively  denied  by  the 
Plaintiff,  is  falsely  made  and  that  the  witness  who  swore 
to  it  is  perjured. 

The  result  is,  that,  in  my  opinion,  the  case  of  the 
Defendant  wholly  fails,  and  \hat,  for  the  reason  and  in 
the  circumstances  detailed  in,  the  early  part  of  these 
observations,  I  have  come  to  the  conclusion  that  it  is 
my  duty  to  make,  and  I  shall  thereupon  accordingly 
make,  a  decree  for  the  Plaintiff  as  asked,  and  I  shall 
order  the  Defendant  to  pay  the  costs  of  this  suit.  I  will 
direct  an  injunction  and  account. 


HIRD  v.  PINCKNEY. 

Jan.  25. 
rpHE  testatrix,  by  her  will,  gave  all  her  estate  and  The  testatrix 
property  to  executors,  in  trust  to  convert,  invest  J^J™ ®[. 

and  accumulate.    She  then  proceeded  as  follows : —        tate  "  to  be 

divided 
"  And  to  stand  possessed  of  the  said  original  and  equally"  be- 

accumulated    securities,  in   trust   for   my   two   grand-  twTerand- 

daughters,  Sophia  Elizabeth  Hird  and  Mary  Catherine,  daughters  on 

Bird,  to  be  divided  equally  between  them  when  the  attaining 

youngest  of  them  shall  attain   the  age  of  twenty-one  ^^i?"*'-* 

years :  Provided  that  in  case  either  of  my  said  grand-  they  both 

daughters  shall  die  under  the  age  of  twenty-one  leaving  {j^ofV  D 

no  issue,  the  other  of  them  shall  then  be  entitled  to  the  then  the  resi- 

whole  of  the  said  securities  on  obtaining  the  age  of  divided  be- 

twenty-one  twefn  ,nX   , 
J  nephews  and 

nieces.    The 
granddaughters  having  attained  twenty-one  and  being  still  unmarried,  the  Court  de- 
clined deciding  the  validity  of  the  gift  over,  but  held  that  they  were  entitled  to  pay- 
ment, subject  to  any  future  question. 
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twenty-one  years;  and  in  case  both  of  my  grand- 
daughters should  die  under  the  age  of  twenty-one  and 
without  issue,  then  the  whole  of  the  said  securities 
shall  be  divided  in  equal  parts  between  my  several 
nephews  and  nieces  who  shall  be  living  at  the  death  of 
the  survivor  of  my  said  two  granddaughters. 

u  If  either  of  grandchildren  marry  any  relation  of 
Joseph  DingwalVs,  everything  belonging  to  me  is  to  go 
to  the  other  grandchild,  and  if  both  marry  a  relation  of 
the  said  Joseph  Dingwall,  everything  belonging  to  me 
is  to  be  divided  between  my  nephews  add  nieces." 

The  testatrix  died  in  1856. 

Sophia  Elizabeth  Hird  and  Mary  Catherine  Bird 
had  now  both  attained  twenty-one,  and  neither  of  them 
had  ever  been  married. 

They  instituted  this  suit  in  1864  against  the  exe- 
cutors and  the  testatrix's  nephews  and  nieces,  insisting 
that  having  attained  twenty-one,  and  being  still  un- 
married, they  were  absolutely  entitled  to  the  clear  re- 
sidue, which  amounted  to  4,221/. 

Mr.  Baggallay  and  Mr.  Hardy,  for  the  Plaintiffs, 
contended  that  the  proviso  was  void,  in  consequence  of 
its  unlimited  character,  and  of  its  being  inconsistent 
with  the  absolute  interest  previously  given.  Secondly, 
that  the  event  on  which  the  forfeiture  was  to  take 
place  must  happen,  either  in  the  life  of  the  testatrix  or 
before  the  legatees  attain  twenty-one.  That,  in  any 
event,  the  Plaintiffs  were  entitled  to  the  money  in  the 
meantime. 

Mr.  G.  L.  Russell,  contri,  insisted  that  the  clause 

giving 
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giving  over  the  property  to  the  nephews  and  nieces  was 
perfectly  valid,  and  would  operate  if  the  granddaughters 
should  marry  relations  of  Joseph  Dingwall. 

W v.  B (a);   Poole  v.  Bott(b),  were 

cited. 

The  Master  of  the  Rolls. 

tn  this  case,  I  think  that  it  is  not  necessary  for  me  to 
express  any  opinion  on  the  question  at  the  present  time. 
I  am  however  of  opinion,  that  the  Plaintiffs  are  entitled 
to  have  the  money  paid  over  to  them  without  any  fetter, 
and  if  the  event  should  hereafter  arise  and  the  nephews 
or  nieces  should  claim  the  property,  then  I  or  one  of 
my  successors,  may  have  to  determine  the  question 
which  has  been  raised. 

I  must  direct  the  transfer  of  the  fund  to  the  Plaintiffs, 
without  prejudice  to  the  claims  of  the  nephews  and 
nieces,  if,  at  any  future  time,  the  Plaintiffs  should  marry 
relations  of  John  Dingwall;  but,  in  the  meanwhile,  the 
Plaintiffs  are  entitled  to  have  the  money  to  use  as  they 
may  think  fit. 

(a)  11  Bcav.G21.  (6)  11  Hare,  33. 
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Leaseholds 
were,  by  deed, 
conveyed  to 
trustees,  in 
trust  for  the 
settlor  for 
liFe,  and  after 
her  decease  in 
trust  to  assign 
them  to 
Thomas,  his 
executors,  &c, 
"  absolutely." 
But  if  Thomas 
should  die 
without  leaving 
any  child 
living  at  the 
time  of  his  de- 
cease, then  in 
trust  to  assign 
to  Phillip,  &c, 
&c  :  Held, 
on  the  con- 
text, that  the 
death  referred 
to  was  not 
confined  to  a 
death  in  the 
life  of  the 
tenant  for  life, 
and  that 
Thomat  did 
not,  upon  the 
death  of  the 
settlor,  become 
absolutely  en- 
titled to  the 
leaseholds. 


MILNER  v.  MILNER. 

T>Y  a  deed  dated  in  1830,  Hannah  Cleaver  Cross 
-^  assigned  some  renewable  leaseholds  to  Pentecost 
Milner  and  Edward  Tull,  upon  trust  to  pay  her  the  rents 
for  life,  and  afterwards  upon  the  following  trusts:— 

"And  from  and  after  her  decease,  upon  trust  to  assign 
and  transfer  the  said  trust  premises  unto  Thomas  Cross 
Milner"  [describing  him,]  " his  executors  administra- 
tors and  assigns  absolutely.  But  if  the  said  Thomas 
Cross  Milner  shall  die  without  leaving  any  child  or 
children,  lawfully  begotten,  living  at  the  time  of  his 
decease  or  born  in  due  time  afterwards,  then  upon 
trust  to  assign  and  transfer  the  said  trust  premises 
unto  Philip  Splidt  Milner,  his  executors  administra- 
tors and  assigns  absolutely.  But  if  the  said  Philip 
Splidt  Milner  shall  die  without  leaving  any  child  or 
children  lawfully  begotten  living  at  the  time  of  his 
decease  or  born  in  due  time  afterwards,  then/'  && 
Then  followed  similar  gifts  and  directions  in  the  same 
terms,  mutatis  mutandis,  in  favour  of  three  other  chil- 
dren, viz.  Christian  Splidt  Milner,  Henry  Milner  and 
John  Milner  the  son. 

The  deed  then  proceeded  thus: — 

"But  if  the  said  John  Milner  the  son  shall  die 
without  leaving  any  child  or  children  lawfully  begotten 
living  at  the  time  of  his  decease  or  born  in  due  time 
afterwards,  then  the  said  trust  premises  shall  remain 
and  be  in  trust  for  the  said  Pentecost  Milner  and 
Hannah  Tull,  for  their  joint  lives,  and  after  the  de- 
cease 
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cease  of  either  of  them,  in  trust  for  the  survivor  of       1865. 
them  her  executors,  administrators  and  assigns  abso- 
lutely. 

"Provided  always  and  it  is  hereby  declared  and 
agreed,  that  after  the  decease  of  the  said  Hannah 
Cleaver  Cross  and  during  the  minority  or  respective 
minorities  of  such  of  them  the  said  Thomas  Cross 
Milner,  Philip  Splidt  Milner,  Christian  Splidt  Mil- 
ner,  Henry  Milner  and  John  Milner  as  shall,  for  the 
time  being,  be  entitled,  in  possession,  to  the  said 
trust  premises,  subject  to  the  aforesaid  executory  be- 
quests over  in  the  events  before  mentioned,"  the 
trustees  were  to  invest  the  rents,  which  were  "to 
accumulate  by  way  of  compound  interest,  and  all  such 
investments  and  the  accumulations  thereof  shall  be 
transferred  to  the  person  or  persons  who,  upon  the 
ceasing  of  the  accumulation  hereinbefore  directed,  shall 
be  entitled,  in  possession,  to  the  said  leasehold  pre- 
mises or  to  the  receipt  of  the  rents  and  profits  thereof." 

Powers  were  given  to  the  trustees  to  surrender  and 
renew  the  lease  and  to  raise  money  by  mortgage  for 
that  purpose.  There  were  also  powers  of  leasing  and 
of  appointing  new  trustees. 

Hannah  Cleaver  Cross  died  in  1843. 

By  this  bill  the  Plaintiff  Thomas  Cross  Milner  f  who 
was  a  bachelor,  insisted,  that  on  the  death  of  Hannah 
Cleaver  Cross  he  became  entitled  to  have  an  absolute 
assignment  and  transfer  of  the  leasehold  premises  exe- 
cuted to  him  by  the  trustees. 

The  Defendants,  however,  insisted,  that  the  Plain- 
tiffs interest  in  the  premises  was  subject  to  an  exe- 
cutory 
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cutory  trust,  in  the  event  of  his  dying  without  leaving 
any  child  or  children  living  at  bis  death;  but  the 
Plaintiff  charged,  that  such  executory  trust  was  only 
to  take  effect  in  the  event  of  his  so  dying  in  the  lifetime 
of  Hannah  Cleaver  Cross. 


Mr.  Selwyn  and  Mr.  Archibald  Smith  for  the  Plain- 
tiff. This  is  the  case  of  a  deed,  but  the  rules  for 
its  construction  are  the  same  as  those  adopted  id  the 
case  of  wills.  Here,  the  death  referred  to  is  death 
in  the  life  of  the  tenant  for  life;  Edwards  v.  Ed- 
wards {a)  \  Johnson  v.  Cope  (b);  Re  A  lien  (c);  Re 
Anstice{d)\  Jarrnan  on  Wills (e).  Therefore,  on  the 
death  of  the  tenant  for  life,  the  Plaintiff  becaaie 
absolutely  entitled,  and  this  is  made  clear  by  the 
direction  to  assign  the  property  to  him  absolutely, 
which  is  quite  inconsistent  with  there  being  a  con- 
tinuing trust  for  Philip. 

There  would  be  great  inconvenience  attending  an 
opposite  construction,  for  the  ownership  of  the  estate 
would  remain  in  contingency  all  the  life  of  the  legatees, 
and  could  never  be  conveyed  as  directed.  Besides,  the 
property  would  go  over,  although  they  might  leave  any 
number  of  grandchildren,  but  no  son.  The  powers 
to  accumulate,  &c.  were  necessary  in  order  to  provide 
against  cases  of  infancy. 

Mr.  Jessel  and  Mr.  Kay  were  not  called  on. 


The 


(a)  15  Beav.  357.  (d)  23  Eegv.  135. 

(6)  17  Eton.  561.  (e)   VoL  2,  p.  739. 

(c)  3  Drew.  380. 
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The  Master  of  the  Rolls. 

I  entertain  do  doubt  as  to  the  meaning  of  the  settlor, 
and  I  think  she  has  used  words  sufficient  to  express 
her  intention.  What  she  meant  to  do  was  this : — There 
were  five  children,  and  she  intended  Thomas  to  take  for 
life,  but  if  he  died  without  leaving  any  children  surviv- 
ing him,  the  property  was  to  go  to  Philip,  and  so  on  to 
the  others  in  succession.  But  if  Thomas  left  any  child 
at  his  death,  then  he  was  to  have  the  absolute  power 
of  disposing  of  the  property.  The  settlor  says,  if  you 
have  a  child  living  at  your  death,  you  shall  dispose 
of  it  as  you  think  fit;  but  if  not,  it  shall  go  over  to 
your  brother.  The  argument  is,  that  there  is  a  direc- 
tion, after  the  settlor's  decease,  to  "  assign  and  transfer  " 
the  property  to  Thomas  "  absolutely."  But  I  think 
that  if  such  an  assignment  had  been  made,  the  only 
effect  of  it  would  have  been  to  make  Thomas  a  trustee 
for  the  purposes  I  have  stated. 


1866. 


I  think  that  the  settlor  intended  the  trust  to  continue, 
and  that  this  intention  is  expressed  in  the  deed,  and  can 
only  be  got  over  by  a  complete  alteration  of  the  words  of 
it.  The  accumulation  was  to  take  place  "during  the 
minority  or  respective  minorities  "  of  the  five  children  as 
should,  for  the  time  being,  be  entitled  to  the  rents.  The 
words  shew  that  the  settlor  anticipated  that  there  might 
be  more  minorities  than  one,  and  if  so,  it  does  away  with 
the  argument  that  the  first  legatee  was  to  take  the  pro- 
perty absolutely.  The  accumulations  are  to  be  trans- 
ferred to  the  person  "  for  the  time  being  entitled  "  to  the 
leaseholds, " subject  to  aforesaid  executory  bequests  over 
in  the  events  before  mentioned."  True  it  is,  that  this  was 
not,  technically  speaking,  a  "  bequest,"  but  the  settlor 
thought  fit  so  to  call  it,  and  the  direction  is  equally 
valid.    Again,  the  property  cannot  be  "subject"   to 

the 
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the  executory  bequests  over,  if  the  first  estate  is  abso- 
lute and  nothing  is  to  go  over  on  the  termination 
of  the  life  of  the  person  first  to  take.  The  other  parts 
of  the  deed  also  point  to  the  continuation  of  the  trust 
until  it  is  vested  in  one  of  the  five  persons  absolutely, 
by  his  death  leaving  a  child  living  at  the  time  of  his 
decease. 

I  do  not  mean  to  impugn  the  authority  of  Edward* 
v.  Edwards,  but  I  am  not  clear  that  this  case  does  not 
come  within  the  second  rather  than  the  fourth  class  of 
cases  there  referred  to.  But  all  general  rules  of  con- 
struction are  subject  to  this: — That  a  testator  or  a 
settlor  may,  if  he  pleases,  exclude  these  rules,  by  the 
use  of  exact  words  to  denote  his  intention,  and  this,  I 
think,  he  had  done  here. 

I  will  make  a  declaration  accordingly. 


CASES  IN  CHANCERY. 


DARLOW  *.  COOPER. 

Jan.  27. 
f\N    the    13th    of  October,   1863,   the    Defendant,  The  Defendant 
^-^     Cooper,  borrowed  550/.  from  the  Plaintiff,  Dar-  money 
low,  for  which  he  gave  his  promissory  note  as  follows: —  of  the  Plaintiff, 

"  595/.  "  13th  October,  1863.      h»  promissory 

"Three  months  after  date,  I  promise  to  pay  Mr.  amount  with 

Frederick  Barlow  or  his  order,  the  sum  of  695/.  for  interest  at  60/. 

per  cent,  to- 
value  received  ;  and  should  not  the  same  be  paid  within  gether  with  an 

one  week  after  it  falls  due,  the  sum  of  5/.  per  cent,  charge  on 

is  to  be   charged  upon  the  entire   amount,  for  every  copyholds  as  a 

month  or  part  of  a  month,  as  long  as  the  said  amount  curjty  for  ti,e 

or  any  portion  of  it  shall  remain  unpaid.  note-    The 

„  «r.».        ttt,  .      ^  »        Plaintiff  sued 

"  William  White  Cooper"      at  law  on  the 

note,  and,  by 
mistake,  he 
By   a   memorandum   of  even   date,  the   Defendant  claimed  and 

charged  some  copyhold  premises  "with  the  payment  ^J/at 5/.°" 

of  the  sum  of  595/.  on  the  16th  of  January ,  1864,  and  instead  of  60/. 

ner  cent 
in  case  of  default  in  payment  thereof  on  that  day,  then  ^nich  was 

to  be  and  remain  a  charge,  not  only  for  the  said  sum  pM'-'—HeJd, 

*  «*,.,    ,        o       .  ,  i.         .  ..     that  the  Plam- 

of  595/.,  but  for  interest  thereon,  after  the  rate  and  in  tiff  could  not 

the  manner  provided  by  the  promissory  note."  afterwards 

Court  upon 
The  Defendant  made  default  in  payment  on  the  16th  tne  mortgage 

of  January,  1864,  and  on  the  13th  of  June,  1864,  the  deficiency,  and 
Plaintiff  commenced  an  action  against  the  Defendant  nli  bl11  for  that 

°  purpose  was 

upon  the  said  promissory  note,  by  issuing  against  him  dismissed  with 

a  writ  of  summons  under  "  The  Summary  Procedure  on  C08t8' 
Bills  of  Exchange  Act,   1855,"  in   which  action   he 
claimed  620/.  for  principal  and  interest  and  3/.  3*.  for 
costs,  and  on  the  25th  of  June,  1864,  he  signed  judg- 
ment in  the  action  for  624/.  debt  and  costs. 

On 


Darlow 
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186$.  On  the  1st  of  July  the  Defendant's  solicitor  tendered 

to  the  Plaintiff's  solicitor  the  amount  of  the  judgment 
debt  and  costs ;  but  he  refused  to  accept  the  same,  and 
Cooper.  stated,  that  the  writ  of  summons  had  been,  by  a  mistake 
on  his  part  as  to  the  real  contents  of  the  promissory 
note,  endorsed  with  a  claim  for  620/.  only  for  principal 
and  interest,  and  that  he  would  not  accept,  in  satisfac- 
tion of  the  said  judgment,  anything  less  than  7732. 10s. 
for  principal  and  interest,  and  27/.  9*.  %d.  for  costs. 

On  the  11th  of  July,  1864,  the  Plaintiff  issued  exe- 
cution, under  ^vhich  the  Defendant,  on  the  21st  of 
July,  paid  62&L  10*.  ,3rf.  for  principal  and  interest,  and 
4/.  8s.  costs. 

In  the  meantime,  on  the  5th  of  July,  the  Plaintiff 
instituted  this  suit  against  the  Defendant  to  recover  the 
amount  due  on  the  mortgage,  and  in  default  for  a  sale 
of  the  premises. 

The  Court,  upon  the  evidence  in  the  cau*e,  came  U> 
the  conclusion,  that  the  equitable  mortgage  was  a 
collateral  security  for  the  amount  due  on  tte  promis- 
sory note. 

Mr.  Selwyn  and  Mr.  Graham  IJastingp,  for  the 
Plaintiff,  argued,  that  as  the  whole  of  the  debt  due 
from  the  Defendant  to  the  Plaintiff  had  not  yet  been 
paid,  the  Plaintiff  was  now  entitled  to  enforce  his 
other  security,  and  recover,  by  means  of  his  mortgage, 
the  amount  still  remaining  unpaid. 

Mr.  Henry  C.  Phear,  for  the  Defendant,  argued, 
that  the  debt  having  been  .recovered  at  law,  the 
Plaiptiff  had  no  claim  in  equity. 

The 
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The  Master  of  the  Rolls. 

Upon  tte  evidence,  I  think  that  the  equitable  mort- 
gage was  a  mere  collateral  security  for  payment  of  the 
amount  due  on  the  promissory  note. 

There  is  nothing  more  clearly  settled  than  this:— 
That  a  mortgagee  may,  at  the  same  time,  proceed  on 
all  his  securities.  He  may  file  a  bill  of  foreclosure,  and 
at  the  same  time  he  may  sue  the  mortgagor  on  his  co- 
venant ;  but  if  he  obtains  payment  upon  the  covenant, 
he  cannot  go  on  with  his  foreclosure,  for  nothing  being 
due,  the  foreclosure  suit  necessarily  comes  to  an  end. 

The  question  here  is,  has  the  promissory  note  been 
paid?  for,  if  not,  the  Plaintiff  may  take  any  proceedings 
h$  njay  think  fit  to  recover  what  is  (due  on  it. 

The  facts  are  these:— The  Plaintiff,  on  the  13th  pf 
June,  commenced  an  action  at  law  on  the  bill  pf 
exchange,  in  wbich  he  .claimed  620/. ;  and  be  ohtaiq$,d 
judgment. for  that  ampujjt  po  the  25th  of  June.  On 
the  1st  of  July,  a  tender  of  the  amount  was  inade  to 
the  Plaintiff's  solicitor,  who  refused  tp  accept  it.  Qn 
the  5th  of  July,  the  Plaintiff  filed  thi3  bill ;  and  on  the 
11  th  of  July  he  issued  execution  on  the  judgment, 
which  was  satisfied  oq  the  21st  pf  July  by  paymept  pf 
the  full  amount  of  principal,  interest  and  costs  due  on 
judgment  obtained  on  the  promissory  note. 

I  am  of  opinion  that  the  promissory  note  is  paid, 
and  that  nothing  can  now  be  recovered  on  it;  and 
if  that  be  not  so,  then  that  the  matter  can  only  be  set 
right  in  a  Court  of  Common  Law,  jto  whioh  the  Plata- 
tiff  may  apply  if  necessary. 


The 
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1865. 


The  equitable  charge  on  the  copyhold  property  was 
a  mere  collateral  security  for  the  payment  of  the  pro- 
missory note,  and  that  baring  been  paid,  I  am  of 
opinion  that  the  Plaintiff  cannot  come  here  for  a  fore- 
closure of  his  mortgage*  If  he  has  made  a  mistake 
at  law  he  cannot  throw  the  consequences  of  it  on  the 
Defendant. 


I  must  dismiss  the  bill  with  costs. 


Jan.  30. 

A  testator 
devised  his 
Upton  Park 
estate  to  his 
five  daughters 
and  his  grand- 
son, as  tenants 
in  common, 
for  their 
respective 
lives,  with  re- 
mainders over. 
By  a  codicil  he 
devised  to  his 
son  Alfred  and 
his  heirs  "  the 
like  share  he 
had  given  to 
his  five 
daughters  in 
the  Upton 
Park  property, 
in  every  re- 
spect what- 
ever."    Held, 
that  Alfred 
took  one- 
seventh  in  fee. 


BEDBOROUGH  v.  BEDBOROUGH.    (No.  1.) 

fTlHE  testator  gave  and  devised  his  Upton  Park  estate 
•*■  to  his  five  daughters  and  his  grandson  (naming 
them),  "  for  their  respective  lives,  as  tenants  in  common, 
and  on  their  respective  deaths,  he  gave  and  devised  to 
the  elder  son  then  living,  or  in  default  of  a  son  the 
eldest  daughter,  the  share  of  my  daughter,  &c,  so  dying, 
and  to  his  or  their  heirs  for  ever,  as  tenants  in  common. 
And  in  the  event  of  either  of  his  daughters  dying,  not 
leaving  any  son  or  daughter  her  surviving,"  then  he 
gaVe  bis  said  daughter's  share  to  such  nephew  of  his 
said  daughters  as  she  should  by  will  appoint,  and  in 
default  of  such  appointment,  the  said  share  was  to 
merge  into  the  other  shares. 

By  a  codicil,  the  testator  gave  as  follows : — 

"  I  give  to  my  son,  Alfred  Bedborough,  and  to  his 
heirs,  the  like  share  I  have  given  to  my  five  daughters 
in  the  ultimate  disposal  of  my  Upton  Park  property,  in 
every  respect  whatever/' 


The 
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The  question  was  what  interest  Alfred  took  in  the        1865. 
estate.  v^v-w' 

BlDBOROUOH 
V. 

Mr.  Southgate  and  Mr.  Waller  for  the  Plaintiff.  Bedborouoh. 

Mr.  Hobhouse  and   Mr.  W.  W.   Cooper  for  Alfred 
Bee/borough. 

Mr.  Eddie,  Mr.  Pemberton,  Mr.  Ellis,  Mr.  Colt  for 
other  parties. 


The  Master  of  the  Rolls. 

With  respect  to  the  devise  to  Alfred  Bedborough,  I 
am  of  opinion  that  it  gives  him  one-seventh  part  of  the 
Upton  Park  estate!  in  fee.  I  think  that  the  words  used 
by  the  testator,  viz. :  "  the  like  share  I  have  given  to 
my  five  daughters/'  apply  only  to  the  extent  of  this 
share,  and  not  to  the  limitation  affecting  the  share. 
The  shares  were  given  to  the  daughters  for  life,  with 
limitation  over,  here  the  share  is  given  to  Alfred  and 
"bis  heirs."  The  introduction  of  him  into  the  class  of 
devisees  diminishes  the  share  of  each  from  one-sixth  to 
one-seventh,  and  the  shares  are  all  alike ;  but  the  mode 
in  which  each  share  is  limited  is  different,  and  is  speci- 
fied in  the  will  and  codicil. 
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T     on  BEDBOROUGH  v.  BEDBOROUGH.    (No.  2.) 

Jan.  30.  v  ' 

A  bequest  of    fTlHE  testator,  amongst  other  things,  bequeathed  ai 
ed  annuity  to      JL       fo„         ._ 
a  married  wo-  ioiiows  . 

event  oflhe6       "  '  further  direct   my  said   trustees  to  pay  to  my 

death  of  or  her  daughter  Sarah  Clode,  in  the  event  of  the  death  afar 
separation  .  _  _  ,     ,       .      ,        . 

from  her  pre-    her  separation  from    her  present  husband,  the  clear 

m  foUowad9"  annual  sum  of  8lxty  Pounds»  payable  quarterly."  The 
by  a  right  to  testator  also  gave  to  two  of  his  other  daughters  the  free 
twtatorVhe  Use  anc*  ^^P8*'011  °f  bis  present  residence,  and  so 
house  "  in  the  much  of  the  furniture  therein  as  they  should  select  for 
death  of  her     furnishing  their  permanent  residence,  "subject  to  the 

husband,  or  right  of  my  daughter  Sarah  Clode  jointly  occupying' 
her  separation      *       .  _        \ .        B     m  . ,    ,        t  J         f      .     rj 

from  or  living  the  said  residence  of  my  said  daughters,  m  the  event 

h?mrt"fr°She      °f  thc  dcath  **  hef  hosbw,d>  0r  ber  *P*«ltion  &<*»  <* 

was  separated    living  apart  from  him/' 

from  him,  not 

by  any  legal 

separation,  but      The  testator's  daughter  Sarah  Clode  was  separated 

his  infirmity.  ^r6m  her  husband,  not  by  any  legal  separation,  but  by 
Held,  that  she  reason  of  his  infirmity.    The  question  was,  whether  the 

was  entitled  J  ^ 

to  the  annuity,  annuity  was  now  payable. 

Mr.  Southgate,  Mr.  Waller,  Mr.  Hobhouse,  Mr. 
W.  W.  Cooper,  Mr.  Colt,  Mr.  Ellis,  for  different 
parties. 


The  Master  of  the  Rolls. 

A  question  arose  on  the  annuity  of  60/.  to  the  tes- 
tator's daughter  Sarah  Clode.  It  is  given  to  her  in  the 
event  of  the  death  of  her  husband,  or  of  her  separation 
from  him.     She  is,  in  fact,  separated  from  him,  not  by 

any 


Bb*»O«0»0B 
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amy  legal  separation!  but  by  reason  of  hi*  infirmity  of       1865, 
health.     I  am  of  opinion  that  ibis  is  a  specie  of  sepa- 
ration which  is  included  in  the  word  "  separation,"  used 
by  the  testator,  and  that  the  annuity  is  payable  to  Bedbommoh 
Mn.  Clods.  (No'2° 

The  testator  has  himself,  in  my  opinion,  put  his  con- 
struction oli  this  word  by  the  direction,  which  giveB 
Mrs.  Clode  the  right  of  residence  with  her  sister,  "  in 
the  event  of  the  death  of  her  husband  or  her  separation 
from  or  living  apart  from  him." 


BANISTER  v.  BIGGE. 

Jan.  31. 
FPHE  Plaintiff  was  the  tenant  of  a  farm  at  Willesden,  Injunction  to 

A     and  the  Defendants,  Colonels  Bigge  and  Corrie,  JJ^rfV^ 
were  the  commanding  officers  of  the  Middlesex  vohin-  lunteer  rifle 
teer  corps.    The  Defendants  had  obtained  a  lease  of  a  ball  practice, 
rifle  range  and  butts  at  Willesden,  near  the  Plaintiff's  "ni* li  h?d  , 
farm.     The  line  of  fire  of  this  range,  after  passing  the  free  from  dan- 
butts,  crossed  the  highway  at  a  distance  of  about  450  ger* 
yards  from  the  butts,  and  it  then  entered  the  Plaintiff's 
meadows,  through  which  it  passed  for  a  very  consider- 
able distance.      The  range  was  laid  out  and  the  butts 
erected  early  in  1861,  at  a  cost  of  300/.,  and  the  sanc- 
tion of  the  War   Office  having  been  obtained,  it  was 
opened  in  June,  1861,  and  had  since  been  constantly 
used.    Precautions  were  taken  to  prevent  accidents,  by 
keeping  two  look-outs   to    signal   when    any   person 
passed  along  the  road  or  across  the  fields  in  the  line  of 
fire.    No  complaint  appeared  ever  to  have  been  made 
prior  to  July ,  1864;  but  about  that  time,  serious  incon- 
venience had  been  occasioned  to  the  Plaintiff  by  the 
rifle  firing.    Rifle  balls  then  constantly  passed  over  into 

the 
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1865.  the  Plaintiff's  grounds,  and  upwards  of  fifty  of  them 
had  been  picked  up  in  his  meadows.  In  July,  1864, 
a  rifle  ball  had  struck  the  dwelling-house  on  the  Plain- 
tiff's grounds  (which  was  600  yards  from  the  butts,  and 
200  yards  out  of  the  line  of  fire),  within  twelve  inches  of 
the  window  which  a  woman  was  cleaning.  In  October, 
1864,  one  of  the  Plaintiff's  cows  had  been  struck  in  the 
hip  by  a  rifle  bullet,  and  bullets  were  repeatedly  heard 
whizzing  over  the  lands,  and  some  were  seen  to  fall  on 
the  earth  and  were  dug  out  by  the  farm  servants. 

The  Plaintiff  instituted  this  suit  in  December,  1864, 
and  prayed  that  the  Defendants  might  be  restrained 
"  from  using  the  said  rifle  range  or  permitting  the  same 
to  be  used  for  ball  practice,  or,  at  all  events,  from  using 
or  permitting  the  same  to  be  used  for  that  purpose, 
until  the  same  should  have  been  rendered  perfectly  safe 
and  free  from  danger  to  the  Plaintiff,  his  family  and 
workmen."  The  bill  also  prayed  that  damages  might 
be  awarded  to  the  Plaintiff. 

A  motion  wap  now  made  for  the  injunction. 

The  defence  made  was,  that  every  possible  precaution 
had  been  taken  to  prevent  accident  and  annoyance; 
that  the  stray  shots,  which  had  latterly  entered  the 
Plaintiffs  grounds,  had  been  caused  by  the  ricochet 
of  shots,  which  struck  some  hard  gravel  recently  laid 
down  in  front  of  the  targets ;  but  the  Defendants  said, 
they  were  proceeding  to  make  alterations  by  raising  the 
butts  twenty  feet,  by  removing  the  gravel,  and  by 
altering  the  slope  of  the  ground,  which  they  believed 
would  render  the  range  perfectly  safe  and  free  from 
danger.  The  Defendants  also  stated,  that  it  was  not 
their  intention  "  to  use  the  range  for  firing,  before  the 
above-mentioned   works   had    been  completed   to  the 

satisfaction 
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satisfaction  of  the  proper  government  officer,  and  the        1865. 

proper  certificate  had  been  duly  obtained.*'  v^vw 

Banister 
v. 
Mr.  Southgate  and  Mr.  Haynes,  for  the  Plaintiff,  re-       Bioob. 

lied  on  Raphael  v.  Wigram  (a). 

Mr.  Selwyn  and  Mr.  IFare,  for  the  Defendants,  ar- 
gued that,  the  acquisition  and  user  of  rifle  ranges  had 
been  sanctioned  by  the  legislature,  "  The  Rifle  Volun- 
teer Grounds  Act,  I860,"  (23  &  24  Vict.  c.  140),  and 
that  it  was  necessary,  for  the  safety  of  the  kingdom, 
that  artillery  and  ball  practice,  at  ranges  approved  of  by 
the  authorities,  should  not  be  stopped,  where,  as  in  this 
case,  every  precaution  had  been  taken  to  prevent  acci- 
dent and  annoyance.  That  the  butts  and  range  had 
had  the  sanction  and  authority  of  the  proper  govern- 
ment officer,  and  that  steps  were  now  in  progress  to 
prevent  all  future  mischief,  and  that,  at  the  utmost, 
it  was  merely  a  case  for  damages,  and  not  for  an 
injunction. 

They  also  relied  on  the  acquiescence  of  the  Plain tifFs         % 
landlord  prior  to  the  Plaintiff's  tenancy. 


The  Master  of  the  Rolls. 

I  have  no  doubt  that  the  Plaintiff  is  entitled  to  the 
injunction. 

This  case  has  been  argued,  as  if  I  were  asked  to  stop 
the  use  of  the  butts  altogether,  which  it  is  not  my 
intention  to  do,  for  T  believe,  and  the  Defendant's  wit- 
nesses believe,  that  they  can  be  rendered  free  from  all 
danger  to  the  Plaintiff,  his  family  and  workmen ;  and  I 

am 
(a)  M.  R.,  25th  July,  1864. 
VOL.  XXXIV — II.  U 
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am  of  opinion,  that  the  Defendants  are  bound  to  do 
so.  All  that  my  injunction  will  do  will  be  to  restrain 
the  use  of  this  rifle  range,  until  it  shall  have  been  ren- 
dered free  from  all  danger  to  the  Plain  tiff,  his  family 
and  his  workmen. 

It  is  impossible  to  say  that  there  has  been  any  acqui- 
escence in  this  case.  It  is  true,  that  the  Bring  has  been 
going  on  for  three  years  before  the  Plaintiff  came  to  the 
farm,  which  he  did  a  year  and  a  month  ago.  He  then 
knew  nothing  about  the  effect  of  the  firing,  and  assumed 
that  it  was  free  from  danger,  which  no  doubt  it  ought  to 
have  been.  But  afterwards  he  had  a  cow  injured,  then 
a  ball  struck  the  house  where  the  wife  of  his  managing 
man  was  cleaning  one  of  the  windows,  about  twelve 
inches  from  the  window  frame ;  another  ball  was  seen  to 
enter  the  ground  by  a  boy  who  dug  it  out,  and  upwards 
of  fifty  bullets  have  been  picked  up  in  the  Plaintiff's 
fields.  It  is  impossible  to  say  that  this  is  safe  now,  though 
the  Defendants  themselves  say  that  it  can  be  made  safe. 
Whether  they  have  made  it  safe  or  not  now,  I  do  not 
know;  if  they  have  made  it  safe,  they  will  not  violate 
this  injunction  by  going  on  with  the  firing,  but  if  they 
have  not,  then  they  must  do  so  before  the  range  is  used. 

This  is  not  a  case  in  which  the  Court  would  have 
granted  an  ex  parte  injunction,  because  the  Plaintiff 
ought  to  have  come  much  more  speedily;  but  the 
motion  being  made  upon  notice,  I  think  that  the 
Plaintiff  is  entitled  to  an  injunction  to  prevent  the  use 
of  the  rifle  range,  in  the  terms  of  the  first  paragraph  of 
the  prayer  of  the  bill,  "until  the  same  shall  have  been 
rendered  free  from  danger  to  the  Plaintiff,  his  family 
and  workmen,"  omitting  the  word  "perfectly,"  which 
adds  nothing  to  the  meaning. 
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LINFORD  v.  THE  PROVINCIAL  HORSE  AND 

CATTLE  INSURANCE  COMPANY.  J864. 

Nov.  11. 

rpHE    head    office   of    The   Provincial   Horse    and  An  ordinary 

Cattle  Insurance   Company  was  at  Nottingham,  an  jnSurance 

but  they  had  a  London  branch,  at  which   Webb  was  company  is 
i    •  r™  •  •  rrr  f>«  not.  without 

their  agent.  This  branch  was  carried  on  at  Webb  s  own  special  autho- 

offices,  at  the  entrance  door  of  which  he  had  affixed  a  J^1^^ 

plate,  with  the  words  "  National  Provincial  Horse  and  company  by  a 

Cattle  Insurance  Company"  thus   changing   the  title  —n™ policy. 

from  "  Provincial"  into  "  National"  The  Undon 

agent  of  a 
county  insur- 

On  the  23rd  of  July,  1863,  the  Plaintiff  called  at  the  ance  company 
J  received  the 

London  office,  and  proposed  to  ensure  three  cows  for  Plaintiff's  pro- 

42/.,  and  he  signed  the  usual  printed  form  of  proposal  fng^anJe311 

and  declaration,  which  was  partly  as  follows : —  The  Plaintiff 

paid  the  an- 
"  I  propose  the  above  stock  for  insurance,  according  nual  premium 

to  the  company's  rules  and  conditions,  and  agree  to  whoprmnised 

pay  the  amount  of  premium  when  the  policy  is  pre-  that  he  should 

sented  to  me,"  &c.    The  Plaintiff,  at  the  same  time,  policy.    The 


10*.   on   account.     Webb,  on   the  30th  of  July  W"1  .retai"c* 

9  and  misapplied 
following,  inspected    the  Plaintiff's  cows,  and  he  in- the  money  and 

formed  him  that  the  insurance  should  be  effected,  and,  ^7rded°the 

thereupon,  the  Plaintiff  paid   Webb  25s.,  the  rest  of  the  proposal  to  the 

insurance,  and  Webb  gave  him  a  receipt  for  the  "sum  H^fo  the 

of  35s.  for  insurance  for  cows."  absence  of 

proof  of  spe- 
cial authority 

The  Plaintiff  lost  a  cow,  and  not  having  received  his  *?  the  agent, 
'  D  #  that  the  com- 

policy,  he,  on  the  28th  of  September,  1663,  applied  for  pany  were  not 

it  to  the  company  at  Nottingham,  and  was  informed  the  toIic/1*"1 

that  Webb  had  obtained  the  money  by  false  pretences, 

that   no  proposal   had    reached   that  office,  and   that 

u  2  no 
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1864.        no  policy  had  ever  been  applied  for.     The  company,  in 
September,  1863,  discharged    Webb   from    his  agency, 
and   subsequently  repudiated  all  liability  in  regard  to 
the  Plaintiff,  who,  thereupon,  instituted  this  suit  against 
and  Cattle    the  company,  praying  a  specific  performance  of  their 
Insurance     aUeggj  agreement  to  grant  him  a  policy. 


LlNFORD 

0. 
The  Protiw 
cial  Horse 


The  company  admitted  that  Webb  was  their  agent, 
but  said,  that  his  duties  were  to  canvass  for  insur- 
ances and  obtain  proposals,  and  to  receive  a  deposit  of 
one-fourth  of  the  probable  premium,  to  get  the 
cattle  inspected  by  the  company's  veterinary  surgeon 
and  his  declaration  signed,  and  that,  on  the  receipt 
of  the  proposal  at  Nottingham,  it  was  accepted  or 
declined. 

There  was  no  evidence  that  Webb  had  any  special 
authority  either  to  grant  or  to  agree  to  grant  policies. 

Mr.  Caldecott  for  the  Plaintiff.  The  Defendants, 
the  company,  are  bound  by  the  acts  of  their  agent,  in 
the  same  way  as  an  individual  would  be;  Thorn  v.  The 
Commissioners  of  Public  Works  (a).  Webb  was  held 
out  to  the  public  as  the  general  agent  of  the  company, 
and  as  such,  he  was  authorized  to  do  all  acts  necessary 
for  and  incidental  to  their  business. 

This  general  authority  could  not  be  controlled  by  any 
secret  instructions  not  communicated  to  the  public; 
Story  on  Agency  (b) ;  Whitehead  v.  Tucket t  (c) ;  and  see 
Collen  v.  Gardner  (rf). 

The  receipt  by  Webb  of  the  full  premium,  and  his 

promise 


(a)  32  Rcav.  490. 
{b)  Sect.  17, 126. 


(c)  15  East,  400. 
(rf)  21  Beuv.  540. 
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promise  that  the  insurance  should  be  effected,  therefore 
constituted  a  valid  contract  binding  on  the  company, 
and  which  they  are  now  bound  to  perform.  inford 

The  Provin- 

Mr.  Stlwyn  and  Mr.  Z.  Field,  for  the  company,  were    AHD  Cattle 

not  called  on.  Insurance 


Co. 


The  Master  of  the  Rolls  was  of  opinion,  that 
there  was  no  contract  binding  on  the  company.  That 
Webb,  the  agent  of  the  company,  was  competent  to 
do  all  acts  within  the  scope  of  the  ordinary  duty  of 
an  agent  of  an  insurance  company;  but  that  it  was 
not  the  ordinary  duty  of  such  an  agent  to  grant,  or 
contract  to  grant,  policies  of  assurance,  and  that  no 
special  authority  had  been  proved.  That  what  the 
Plaintiff  had  done  was,  to  make  a  proposal,  with  a 
deposit,  which  the  company  was  entitled  either  to  ac- 
cept or  reject,  and  the  company  never  having  accepted 
it,  was  not  bound. 

He  dismissed  the  bill  with  costs,  with  this  addition, 
"but  the  Plaintiff  is  to  be  at  liberty  to  bring  such 
action  against  the  Defendants  as  he  shall  be  advised." 
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Feb.  11. 
Compensation    T  ANDS  were  compulsorily  taken  by  a  railway  corn- 
vested  inCon-  Panyi  an^    tae   compensation   money  had  been 
sols,  and  an      paid  into  Court  and  invested  in  Consols.    The  company 

was  afterwards  na^  Pa^  tae  costs  of  this  proceeding, 
made  to  re- 
invest it  on  a  . 
mortgage  se-         It  was  now  proposed  to  sell  the  Consols  and  invest 

Cnderthe         *'ie  money  on  a  mortgage  security;  and  the  question 

Lands  Clauses  raised  was,  whether   the  company  ought  to  bear  the 

Consolidation  . 

Act,  that  the      costs- 

company  must 

pav  the  costs 

but  that,  in  re-      Mr.   Stiffe   Everett   relied   on  the   decision   of  the 

gard  to  future    Master  of  the  Rolls  in  Reading  v.  Hamilton  (a). 
costs,  it  must  * 

be  considered 

wcuritymaDent       Mr'  0stler>  contrd'     The  comPanY  are  not  liable  to 
pay   these  costs.     The   69th  section  of  "The  Lands 

Clauses  Consolidation  Act"  (8  &  9  VicL  c.  18)f  autho- 
rizes the  investment  of  the  money  in  land,  &c,  and  the 
70th  section  authorizes  an  interim  investment  in  govern- 
ment or  real  securities;  but  the  80th  section  only 
renders  the  company  liable  to  pay  the  costs  of  one 
interim  investment.  This  is  not  like  the  case  where  the 
temporary  investment  is  paid  off,  but  it  is  an  attempt 
to  make  the  company  pay  for  a  second  voluntary  invest- 
ment of  the  compensation  money. 


The  Master  of  the  Rolls. 

The  Petitioner  is  entitled  to  have  this  fund  invested 

on 

(«)  5  L.  T.  628. 
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od  real  security,  but  I  think  that,  in  regard  to  future 
costs,  this  must  be  treated  as  a  permanent  investment, 
there  having  already  been  one  interim  investment  in 
Consols.  The  title  must  be  approved  of  in  Chambers, 
and  the  company  must  pay  the  costs  according  to  the 
act. 


MILLER  v.  MACKAY.    (No.  2.)  *    Jan.  12. 

Feb.  12. 
rriHE  case,  reported  ante  (a),  now  came  before  the  The  Plaintiff 

Court  upon  an  adjourned  summons,  the  Plaintiff  and  Defendant 
.«     1   .     .  ....  „        .     .      ,  ,        ,      were  partners, 

still  claiming  to  participate  in  the  profits  derived  by  the  they  were  joint 

Defendant  from  acting  as  ship's  husband  for  ships,  in  ^"7  of 'so  e 

which  the  Plaintiff  and  Defendant  were  part  owners  ships,  as  to 

with  other  persons.     The  circumstances  under  which  acted  a8  8hjp»8 

the  question  arose  are  fully  detailed  in  the  judgment  of  husband,  but 

^  J  J      &  the  duties  # 

the  Court.  were  princi- 

pally per- 
formed for  him 
Mr.  Selwyn  and  Mr.  Hardy  for  the  Plaintiff.  by  the  De- 

fendant. There 
being  no 

Mr.  Baggallay  and  Mr.  Druce  for  the  Defendant.        agreement  on 
^        J  the  subject 

between  the  . 

parties,  it  was 

Held,  that 
_,     _,  _    ,     _  Baines  was 

The  Master  of  the  Rolls.  entitled  to  the 

profits  derived 
12.  This   case,   which   is  a    summons    adjourned   from  ?s  8illpanl,,{?* 

Chambers,  requires  me  to  decide,  what,  in  the  absence  the  Plaintiff 
of  any  written  or  expressed  agreement  on  the  subject,  paa/t"e°r'  **_ 
is  proper  to  be  allowed,  in  respect  of  the  services  per-  titled  to  par- 
formed  as  ship's  husband  for  nine  ships  belonging  to  the  sha*.e  Qf  thenf 

Black  received  by  the 
Defendant,  by 

(a)  31  Beav.77.  arrangement 

x  '  with  Buinct. 
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Black  Ball  Packet  Line,  and  to  whom  the  sums  allowed 
ought  to  be  paid. 

The  Plaintiff  and  Defendant  were  partners  as 
builders  and  repairers  of  ships  for  seven  years  from  1st 
of  January,  1 846.  They  are  also  the  sole  owners  of 
three  ships,  for  which  they  acted  as  ship's  husbands 
and  ship's  brokers. 

Besides  this,  they  were  joint  owners  with  James  Baines 
in  nine  other  ships,  which  are  the  ships  in  question  in 
this  case ;  and  were  joint  owners  together  with  James 
Baines  and  with  Harrison  in  three  other  ships. 

All  these  twelve  ships  were  engaged  as  packet  6hips 
to  Australia,  and  constituted  what  was  called  The 
Black  Ball  Line. 


The  business  of  James  Baines  is  that  of  a  ship's 
broker,  and  the  business  of  Harrison  was  the  baker  of 
biscuits  to  supply  vessels,  but  he  occasionally  acted  as 
ship's  husband.  The  partnership  between  the  Plaintiff 
and  Defendant  was  dissolved  by  deed  on  4th  Au- 
gust, 1853.  The  terms  of  the  dissolution  were,  that 
Miller  was  to  retire,  and  Mackay  was  to  wind  up  the 
concern  under  the  inspection  of  Mr.  Beloe.  In  order 
to  settle  the  accounts  of  Miller  and  Mackay,  it  became 
necessary  to  go  into  the  accounts  between  Miller  and 
Mackay  on  the  one  side,  and  James  Baines  on  the 
other,  in  respect  of  the  ships  engaged  in  The  Black 
Ball  Line  in  which  they  were  joint  owners. 

The  Plaintiff  was  dissatisfied  with  the  course  of  pro- 
ceedings, and  in  November,  1860,  he  filed  his  bill  against 
Mackay  and  Beloe  for  taking  the  partnership  accounts, 
and  also  for  special  inquiries  as  to  the  employment  by 

the 
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the  Defendant  of  the  ships  in  which  the  Plaintiff  and 
Defendant  were  jointly  interested  with  Baines  and 
Harrison,  and  praying  that  the  Plaintiff  might  share 
with  the  Defendant  in  any  profits  derived  by  hira  from 
acting  as  ship's  husband  or  ship's  broker  to  any  of 
the  ships  in  question.  At  the  hearing,  I  directed  an 
inquiry — 

First.  Whether  there  was  any  agreement  entered  into 
between  Miller  and  Mackay,  on  the  one  side,  and  James 
Baines  on  the  other,  as  to  who  was  to  perform  the  duties 
of  ship's  husband  and  ship's  broker,  and  as  to  the  remu- 
neration to  be  paid  for  past  services. 

2ndly.  By  whom  such  duties  were  performed. 

3rdly.  What  rate  of  commission  ought  to  be  allowed. 

A  separate  certificate  wa^  made,  to  the  effect  that  no 
agreement  was  come  to  on  this  subject,  and  the  two 
latter  branches  of  the  inquiry  have  been  prosecuted  in 
Chambers,  and  the  question  I  have  to  determine  now  is, 
what  answer  ought,  on  the  evidence,  to  be  given  to 
these  inquiries,  viz.,  by  whom  such  duties  were  per- 
formed, and  what  is  proper  to  be  allowed  in  respect  of 
them. 

The  evidence  on  the  subject  as  to  the  persons  by 
whom  those  duties  were  actually  performed  is,  in  my 
opinion,  quite  clear  and  distinct.  They  were  performed 
in  the  office,  and  by  the  clerks  of  James  Baines,  partly 
under  the  superintendence  and  by  the  direction  of  James 
Baines,  but  principally  under  the  superintendence,  and 
the  special  direction  of  Machay.  The  evidence  of  J  af- 
fray and  others  is  clear,  that  the  business  was  princi- 
pally done  by  Mackay,  that  he  was  the  life  and  soul  ot 

the 
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1865.  the  business,  that  he  was  always  in  Baines  s  office  at- 
tending to  it,  and  that  it  occupied  his  whole  time  or 
nearly  so. 

The  first  question  to  be  considered  is,  in  what  cha- 
racter was  this  business  done  by  Mackay.  In  the  first 
place,  Muckay  swears  that  he  did  the  business  on  ac- 
count of  Baines,  and  solely  to  assist  Baines  in  his 
business.  The  accounts  of  Jaffray,  as  ship's  broker, 
were  sent  sometimes  to  Miller  and  Mackay,  and  were 
by  the  direction  of  Mackay,  entered  in  the  books  of 
Baines,  sometimes  sent  direct  to  Baines,  and  regular 
charges  made  therein  accordingly.  The  correspondence 
with  Jaffray  on  the  subject  was  usually  conducted  by 
Mackay,  but  occasionally  by  Baines,  and  the  letters 
were  written  on  paper  belonging  to  Baines *s  office, 
headed  "James  Baines  fr  Co."  Mackay  and  Baines 
entered  into  partnership  shortly  after  the  dissolution  of 
the  partnership  of  Miller  and  Mackay.  The  exact 
date  of  the  beginning  of  the  partnership  I  have  been 
unable  to  find,  but  they  were  certainly  partners  in  the 
beginning  of  1854,  and  possibly  much  earlier.  This  is 
a  short  outline  of  the  result  of  the  evidence. 

In  this  state  of  things,  I  am  of  opinion  that  the  proper 
answer  to  the  first  inquiry  is,  that  the  business  of  ship's 
husband  was  performed  by  the  firm  of  James  Baines  k 
Co.,  and  that  the  remuneration,  whatever  it  is,  which  is 
to  be  awarded  in  respect  of  it  ought  to  be  and  must  be 
paid  to  Baines,  or  what  is  the  same  thing  credited  to 
him  in  the  accounts  to  be  taken  between  him  and  the 
firm  of  Miller  fy  Mackay.  It  is,  in  my  opinion,  quite 
clear,  that  if  Mackay  performed  the  duties  for  Baines 
and  by  his  permission,  that  this  is  a  matter  with  which 
Miller  has  no  concern,  beyond  this  :  that  he  was  entitled 
to  stop  it,  and  say  to  Mackay,  you  must  not  neglect  the 

business 
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business  of  Miller  fr  Machay,  in  order  to  conduct  the  1865. 
business  of  another  firm.  But  if  Miller  made  no  re- 
monstrance on  this  subject,  or  if  he  did,  and  did  not 
enforce  the  discontinuance  of  such  services,  he  could 
not  prevent  Baines,  who  had  no  interest  in  the  firm  of 
Miller  6(*  Mackay,  from  receiving  exactly  what  he  would 
have  been  entitled  to  receive,  if  A.  B.,  a  stranger,  had 
performed  these  services,  instead  of  Machay.  What 
arrangement,  if  any,  there  was  between  Baines  and 
Machay  is  an  affair  between  them,  which  Miller  is  not 
entitled  to  interfere  with,  or  participate  in.  Whether 
Machay  was  paid  nothing,  or  whether  he  was  paid  a 
proportion  of  the  commission  charged,  or  whether  he 
was  paid  by  a  salary,  or  whether  he  was  paid  by  a  share 
of  the  profits  of  the  business  of  Baines  fr  Co.,  is  what,  in 
my  opinion,  Machay  cannot  complain  of,  and  he  has  no 
right  to  share  in  such  payments,  unless  indeed  he  can 
make  out  that  he  was  either  a  partner  in  the  firm  of 
Baines  §f  Co.,  or  that  there  was  an  arrangement  by 
which  he  or  his  firm  was  to  participate  in  the  partner- 
ship trade,  by  acting  as  the  ship's  husband  to  the  ships 
in  question. 

It  has  been  properly  stated,  that  it  has  been  already 
determined  that  there  was  no  express  agreement  be- 
tween the  parties  as  to  the  person  who  was  to  perform 
the  duties  of  ship's  husband,  and  the  remuneration  to 
be  paid  for  them,  and  this  is  true  to  this  extent:  that 
there  was  no  written,  or,  indeed,  expressed,  agreement 
to  that  effect.  But  the  intention  of  the  parties  and  the 
duties  they  were  to  perform  and  the  remuneration  to  be 
received  must  be  gathered  from  their  acts.  Baines  carried 
on  the  business  of  a  ship's  husband  and  ship's  broker, 
and  no  other  business ;  Miller  6f  Machay  were  ship- 
builders and  ship  repairers  as  well  as  ships'  husbands; 
but  it  does  not  appear  that  they  acted  as  ship's  hus- 
band 
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1865. 

Miller 

v. 
Mackay. 


band  for  any  vessels  but  their  own.  From  the  beginning 
of  the  arrangement  and  the  joint-ownerships  of  these 
vessels,  the  repairs  were  made  by  and  were  charged  by 
Miller  $  Mackay,  from  the  same  beginning  the  duties 
of  ships'  husbands  to  these  ships  were  all  performed  in 
Baines's  office,  and  entered  in  Barnes's  books.  This  ap- 
pears to  me  to  have  been  an  understanding  acquiesced 
in  by  all  parties,  binding  all  parties,  and  equivalent  to 
an  agreement  to  that  effect.  If  Baines  thought  fit  to 
enter  into  partnership  with  Mackay,  and  divide  his 
profits  of  the  business  of  ship's  husband  with  him, 
Miller  could  not,  on  that  account,  claim  any  portion  of 
such  profits,  because  his  partner,  although  without  his 
consent,  had  thought  fit  to  enter  into  such  a  partner- 
ship :  the  fact  that  Miller  was,  in  respect  of  his  firm, 
a  co-owner  in  such  ships,  does  not,  in  my  opinion, 
entitle  him  to  participate  in  what  Mackay  received  or 
was  entitled  to  receive,  any  more  than  he  would  have 
been  entitled  to  receive  any  part  of  the  profits  as  salary 
earned  by  Mackay,  if  he  had  done  the  business  of  ship's 
husband  for  Baines  in  respect  of  ships  the  separate 
property  of  Baines,  and  in  which  Miller  had  no  concern. 
If  Baines  had  become  bankrupt,  Mackay  might  have 
been  injured,  but  Miller  would  not  have  been  affected 
by  it.  Miller  could  not  have  been  made  liable  for  any 
losses  incurred  by  Baines,  neither  is  he  entitled  to  share 
in  any  profits  made  by  Baines,  any  more  than  Baines 
would  have  been  entitled  to  share  in  the  profits  earned 
in  building  or  repairing  the  ships,  if  he  or  one  of  his 
clerks  had  been  constantly  at  the  yards  of  Miller  Sf 
Mackay,  and  had  employed  bis  time  in  superintending 
such  construction  or  repairs.  I  am  clear,  upon  the 
evidence,  that  Miller  would  not  have  been  entitled  to 
participate  in  the  profits  of  the  ship's  husband  to  the 
ships,  if  Mackay  had  not  performed  any  portion  of 
the  duties,  and  had  never  set  his  foot  in  Baines's  office. 

I  am 
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1  am  equally  clear  that  Miller  is  not  entitled  to 
participate  in  any  share  of  the  profits,  or  of  the 
commission  which  may  have  been  allotted  to  Machay  9 
or  which  ought  to  have  been  paid  to  him  in  respect 
of  the  services  so  performed  by  him.  It  would  have 
been  very  different  if  the  duties  of  ship's  husband  had 
been  performed  by  the  firm  of  Miller  fr  Machay  for 
the  nine  ships  or  any  of  them,  as  they  were  for  their 
own  three  ships;  but  this  is  not  even  alleged.  The 
only  question,  therefore,  is,  whether  Miller  is  entitled 
to  participate  in  what  Machay  received  or  ought  to 
have  received  from  Baines,  in  respect  of  his  services 
so  performed  by  him,  and  I  am,  for  the  reasons  I 
have  stated,  of  opinion  that  he  is  not. 


1865. 


Miller 

9. 

Mackay. 


I  shall,  therefore,  in  the  certificate  find,  that  the 
duties  of  ship's  husband  to  the  ships  jointly  owned 
by  him  and  the  firm  of  Miller  fy  Machay  were  per- 
formed by  James  Baines  fr  Co. 


HUNT  v.  PULLEN. 

rpHIS  was  a  suit  by  an   equitable  mortgagee   for 
foreclosure. 


The  Defendant  having  denied  having  executed  the 
mortgage  security,  the  Plaintiffs  required  her  to  attend 
for  cross-examination.  At  the  hearing,  the  Plaintiff 
obtained  the  usual  decree  with  costs.  The  question 
was,  whether  the  Plaintiff  would  have  the  costs  of 
the  cross-examination,  allowed  in  the  taxation,  unless 
specifically  mentioned,  under  the  19th  Order  of  the 
5th  February,  1861.  The  order  says  that  usuch  ex- 
penses 


March  24. 

Whether,when 
a  party  is  or- 
dered to  pay 
the  costs  of 
suit,  it  is  ne- 
cessary to 
specify  the 
costs  of  a 
cross-examina- 
tion in  Court 
under  the  19th 
General 
Order  of  Feb. 
1861,  qunrt. 
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1865.       penses  shall  ultimately  be  borne   as   the  Court  shall 

<-^-/      direct." 
Hunt 


v. 
Pull  en. 


Mr.  Baggallay  and  Mr.  A.  Miller,  for  the  Plaintiffs, 
submitted  the  point. 


Ttie  Master  of  the  Rolls. 

I  should  have  thought  that  when  a  Plaintiff  obtains 
a  decree  with  costs  without  specifying  those  of  the 
cross-examination,  he  would  be  entitled  to  them. 
But,  at  all  events,  he  is  entitled  to  them  in  this  case, 
and  they  may  be  mentioned  in  the  decree. 


March  6. 

Since  the  Wills 
Act(l  Vict. 
c.  26),  the 
residuary  de- 
vised real 
estate  of  a 
testator  is  ap- 
plicable to- 
wards the  pay- 
ment of  the 
testator's  debts 
before  his 
specifically  de- 
vised real  and 
his  specifically 
bequeathed 
personal 
e«t«ite. 


BETHELL  v.  GREEN. 

HHHE  testator,  George  Gree?i,  by  his  will  dated  1864, 
devised  and  bequeathed  his  real  and  personal 
estate  to  his  wife  during  her  widowhood,  and  afterwards 
to  his  children.  He  then  made  specific  devises  in  fee 
of  four  freehold  properties,  and  proceeded  in  these 
terms : — 

"  And  as  to  and  concerning  all  that  his  messuage  or 
dwellinghouse  in  Grant's  Lane  in  Wedmore  aforesaid, 
in  which  he  then  resided,  with  the  offices,  out-buildings, 
lawn,  garden,  orchard  and  premises  thereto  belonging, 
and  all  the  residue  of  his  real  estate  and  all  his  personal 
estate,  from  and  after  the  decease  or  marriage  of  his 
said  wife  and  in  default  or  failure  of  children,  as  afore- 
said, he  gave,  devised  and  bequeathed  unto  and  to  the 
use  of  his  said  nephew  the  Defendant  Edward  Norman, 
his  heirs,  executors,  administrators  and  assigns,  abso- 
lutely. 
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lutely.    And  he  appointed  his  wife  sole  executrix  of       1865. 

his  will.-  v^^/ 

Bethell 

V. 

The  testator  died  in  1864  without  having  had  any      Greew. 

issue. 

This  was  a  creditors9  suit,  and  the  general  personal 
estate  being  admitted  to  be  insufficient  to  pay  the 
testator's  debts,  the  question  was,  whether,  since  the 
Wills  Act  (1  Vict.  c.  26),  the  residuary  real  estate 
was  applicable,  before  the  specifically  devised  real  estate 
and  the  specifically  bequeathed  personal  estate,  to  the 
payment  of  the  testator's  debts. 

Mr.  Fry,  for  the  Plaintiff,  a  creditor,  called  the  at- 
tention of  the  Court  to  the  conflicting  authority  of 
Rotheram  v.  liotheram(a);  Dady  v.  Hartridge  (b) ; 
Pearmain  v.  Twist  (c). 

Mr.  Jessely  for  Edward  Norman,  the  residuary  de- 
visee and  legatee,  argued  that  the  old  rule  still  pre- 
vailed, and  that  the  authorities  cited  to  the  contrary  did 
not  apply.  Thus,  in  Dady  v.  Hartridge,  there  was  a 
residuary  gift  of  real  and  personal  estate  after  a  bequest 
of  legacies,  whereby  the  legacies  were  charged  on  the 
real  estate;  Bench  v.  Biles  [d) ;  Mirehouse  v,  Scaife  (e) ; 
though  the  debts  were  not  so  charged ;  and  so  in 
Rotherham  v.  Rotherham,  the  debts  were  only  charged 
on  the  real  estate  by  virtue  of  the  statute,  which  pre- 
scribed no  priority  of  liability.  But  that,  in  this  case, 
there  were  no  legacies  given.  That  it  was  a  question 
of  intention,  and  that  it  could  never  be  the  intention  to 

create 

(a)  26  Beav.  465.  (d)  4  Mad.  187. 

\b)  1  Drew.  Sf  Sw.  ?36.  (e)  2  Mt/t.  $  O.  695. 

<r)  2  Giff.  130. 
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create  a  primary  charge  on  one  portion  of  an  estate, 
in  a  case  where  the  whole  real  and  personal  estate  was 
given,  in  the  first  instance,  to  one  for  life,  &c  That  the 
whole  thus  given  to  the  widow  constituted  residue,  and 
remained  so  after  her  death. 

Mr.  Kenyon  and  Mr.  W.  W.  Cooper,  for  a  specific 
devisee,  and  Mr.  Baggallay,  Mr.  Eddis  and  Mr.  South- 
gate  were  not  heard. 


The  Master  of  the  Rolls. 

I  disagree  with  Mr.  Je&sel  on  both  points.  Take  tbe 
instance  of  a  person  possessing  nothing  but  real  estate, 
and  who  devises  Whiteacre  to  A.  and  the  residue  to  B. 
Though  be  knows  that  the  statute  directs  the  payment 
of  his  debts  out  of  his  real  estate  generally,  sjill  he  has 
expressed  an  intention  that  A.  shall  take  Whiteacre  so 
far  as  possible  discharged  from  every  liability,  and  that 
B.  shall  take  only  what  remains.  That  is  the  plain 
meaning  of  such  a  will. 

I  dissent  also  from  the  argument,  that  there  is  no 
residuary  devise  where  there  is  a  gift  to  A.  of  the  whole 
property,  in  the  first  instance,  for  life,  and  afterwards,  a 
devise  of  Whiteacre  to  B.  and  of  the  whole  of  the  residue 
to  another  person.  This  last  person  is  as  much  the  resi- 
duary devisee  as  B.  was  in  the  case  first  suggested. 

Here,  the  whole  is  given  to  the  widow  for  life  ;»it  is 
immaterial  to  her  out  of  what  part  of  the  property 
the  debts  are  paid.  The  whole  is  given  to  her  for  life, 
and  after  her  death  certain  specified  parts  of  the  real 
estate  are  devised  to  certain  devisees,  B.,  C,  and  D., 
and  the  residue  is  devised  to  E.    The  debts  must  be 

paid 
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paid  at  once!  and  this  will  diminish  the  widow's  estate, 
but  they  must  be  paid  out  of  that  part  which  does  not 
od  her  death  go  to  the  specific  devisee. 

Decree. 
Declare  that  the  residuary  real  estate  of  the  testator  is  liable  to  the 
payment  of  the  debts  and  funeral  expenses  in  priority  of  the  specifi- 
cally devised  real  estate  and  specifically  bequeathed  personalty.     Reg, 
Lib.  1865,  A.,foL  598. 


GLAHOLM  v.  BARKER.  Mrh>lV 

April  24. 
rpHE  question  raised  in  this  suit,  upon  the  Shipping  Under  "The 
-*■     Acts,  was,  as  to  the  extent  of  the  liability  of  ship-  ^rc^t 
6wners  in  damages,  for  the  loss  of  life  to  the  crew  of  Amendment 
another  ship,  which  had  been  sunk  in  a  collision.     It  (25  4*  26  Viet. 

arose  under  the  following  circumstances  : —  c-  fi3,  s.  54), 

°  the  liability  of 

In  the  month  of  February,  1864,  the  brig  "Edith  the  owners  of 

Murray,"  being  in  ballast,  ran  into  and  sank  a  collier,  fully  occasion- 
named  the  "  Thomas   Barker,9'  laden   with  coal,  and  >ng  loss  of  life 

'  to  the  "crew 

having  no  passengers  aboard,  whereby  the  crew  of  the  of  another 

latter,  with  the  exception  of  two,  perished.    The  num-  J^fJ  Jj™ted 
ber  of  the   crew   which   so   perished   was  eight,   and  not  8/.  per 
their  representatives  commenced  actions  at  law  against 
the  owner  of  the  Edith  Murray  to  recover  compensa- 
tion, under  the  provisions  of  Lord  CampbelVs  act. 

The  owners  of  the  Edith  Murray  thereupon  instituted 
this  suit,  under  the  17  &  18  Vict.  c.  104,  s.  514,  "  for 
the  purpose  of  determining  the  amount  of  such  liability 
and  for  the  distribution  of  such  amount  rateably  among 
the  several  claimants,"  and  for  an  injunction  to  stay  the 
actions. 

The  Plaintiffs  insisted,  either  that  the  right  of  the 
representatives  of  the  deceased  "  crew  "  to  bring  such 
action  was  put  an  end  to  altogether,  or  that  the  whole 

vol.  xxxiv— n.  x  liability 
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1865.  liability  of  the  owners,  in  respect  of  the  loss  by  the  col- 
lision, was  limited  to  81.  per  ton,  according  to  the 
tonnage  of  their  ship. 

The  Defendants,  on  the  contrary,  insisted  that  tbey 
were  entitled  to  recover  from  the  shipowners  to  the 
extent  of  15/.  per  ton.  The  question  depended  on  the 
several  acts  of  parliament  regulating  this  matter,  to 
which  it  is  necessary  to  refer. 

The  liability  of  shipowners  for  the  defaults  of  their 
servants  was  originally  unlimited.  But,  by  the  7  Geo. 
2,  c.  15,  their  liability  for  any  loss  or  damage,  by 
reason  of  any  embezzlement,  &c,  by  the  master  or 
mariners,  of  any  goods  shipped  "  or  for  any  act, 
matter  or  thing,  damages  or  forfeiture  done,  occasioned 
or  incurred,"  by  the  "  master  or  mariners/'  was  limited 
to  "  the  value  of  the  ship  or  vessel  with  her  appurte- 
nances, and  the  full  amount  of  the  freight." 

In  1846,  Lord  CampbelVs  act  (9  &  10  Vict.  c.  93) 
passed,  whereby  the  families  of  persons  killed  by 
"  wrongful  act,  neglect  or  default "  were  enabled  to 
maintain  actions  for  compensation. 

In  1854  "The  Merchant  Shipping  Act,  1854," 
passed  (a),  which,  by  Part  IX.,  limited  the  liability  of 
shipowners,  the  504th  section,  among  other  cases,  pro- 
viding that  no  shipowner  should, "  (4)  where  any  loss  of 
life  or  personal  injury  is,  by  reason  of  the  improper 
navigation  of  such  sea-going  ships  aforesaid,  caused  to 
any  person  carried  in  any  other  ship  or  boat"  . ..."  be 
answerable  in  damages  to  an  extent  beyond  the  value  of 
his  ship  and  freight,"  &c,  "  subject  to  the  following 
proviso  (that  is  to  say),  that  in  no  case  where  any  such 
liability;  as  aforesaid,  is  incurred  in  respect  of  loss  of 

life 

(a)  17*18  Vict.c.  104. 
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life  or  personal  injury  to  any  passenger,  shall  the  value        1865. 
of  any  such  ship  and  the  freight  thereof  be  taken  to  be 
less  than  15/.  per  registered  ton.'1 


G  [.about 

v. 
Ba&kbh. 


In  the  same  year  (1854),  "  The  Merchant  Shipping 
Repeal  Act,  1854/'  passed  (a),  which  repealed  all  the 
acts  set  forth  in  the  first  schedule  thereto,  "  and  all  such 
provisions  of  any  other  acts,  or  of  any  charters*  and  all 
such  laws,  customs  and  rules,  as  are  inconsistent  with 
the  provisions  of  **  The  Merchant  Shipping  Act,  1854.' " 

The  statute  of  the  7  Geo.  2,  c.  15,  was  included  in 
the  schedule,  but  Lord  Campbells  act  was  not. 

In  1862,  "  The  Merchant  Shipping  Amendment  Act, 
1862"  (25  &  26  Vict.  c.  63),  passed,  whereby,  by 
sect  2,  and  the  schedule,  the  505th  section  of  the 
17  k  18  Vict.  c.  104,  was  repealed,  and  by  the  sub- 
stituted clanse  (sect.  54),  it  is  enacted,  that  shipowners 
shall  not "  where  any  loss  of  life  or  personal  injury  is, 
by  reason  of  the  improper  navigation  of  such  ship,  as 
aforesaid,  caused  to  any  person  carried  in  any  other 
ship  or  boat,"  &c.  .  .  u  be  answerable  in  damages,  in 
respect  of  loss  of  life  or  personal  injury,  either  alone 
or  together  with  loss  or  damage  of  ships,  boats,  goods, 
merchandize,  or  other  things,  to  an  aggregate  amount 
exceeding  15Z.  for  each  ton  of  their  ship's  ton* 
nage;  nor  in  respect  of  loss  or  damage  to  ships, 
goods,  merchandize,  or  other  things,  whether  there  be, 
in  addition,  loss  of  life  or  personal  injury  or  not,  to  an 
aggregate  amount,  exceeding  8/.  for  each  ton  of  the 
ship's  tonnage." 

Mr.  Holhou&e  and  Mr.  Druce  for  the  Plaintiffs. 

Mr. 
(a)  17  $  18  Vkt.  c.  120. 
X2 
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Mr.  Osborne  and  Mr.  Haddan  for  the  Defendants. 

Glaholm         Nixon  v.  Roberts  {a);  Hill  v.  Audits  (b);  Straker  v. 
Barker.      Harlland(c);  Re  Fusilier  (rf). 

Mr.  Hobhouse  in  reply. 

The  arguments  are  fully  stated  in  the  judgment,  post, 
page  311. 


The  Master  of  the  Rolls. 

April  24.  This  is  a  question  on  the  construction  of  the  Mer- 

chant Shipping  Acts,  so  far  as  regards  the  liability  of 
the  owners  of  a  vessel,  which  has  wrongfully  run  down 
another,  to  make  compensation  for  the  loss  of  life 
thereby  occasioned. 

The  history  of  legislation  on  this  subject  is  one  of 
considerable  interest,  and  an  instructive  picture  of  the 
progress  of  legislation,  as  adapting  itself  to  the  wants 
of  society.  Before  9  &  10  Vict.  c.  93,  commonly  called 
Lord  Campbells  act,  no  action  was  maintainable  against 
any  person,  who,  by  his  wrongful  act,  had  caused  the 
death  of  another.  Injury  to  person  only  created  a  right 
of  persona]  action,  and  if  the  injury  was  fatal,  the  right 
of  action  perished  with  the  person  injured.  Lord  Camp* 
belts  act  gave  a  right  of  action  against  the  wrong-doer, 
to  the  legal  personal  representative  of  the  person  killed, 
for  the  benefit  of  the  wife,  husband,  parent  or  child  of 
that  person. 

The  effect  of  this  statute,  on  cases  of  collisions  at 

sea, 

(a)  1  John.  $  Hem.  739.  (c)  34  Law  J.  (Ch.)  122. 

(6)  1  Kay  $  J.  263.  (d)  12  W.  R.  968,  and  13  W.  R. 

592. 
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sea,  became  immediately  one  of  great  importance.  1865. 
Prior  to  this,  it  had  been  found  necessary  to  limit  the 
liability  of  the  owners  of  vessels,  in  respect  of  the  in- 
jury done  by  one  vessel,  which  had,  through  the  fault 
of  its  master,  injured  another.  Accordingly  a  statute 
was  passed  in  the  reign  of  Geo.  2  (7  Geo.  2,  c.  15), 
whereby  the  liability  of  the  owners  of  the  vessel,  which 
(to  use  the  metaphorical  expression  common  in  such 
cases)  was  the  wrong- doer,  in  respect  of  the  damage 
done  to  the  cargo  and  vessel  injured,  was  limited  to  the 
value  of  the  ship  that  had  done  the  wrong,  and  its 
freight.  But  to  personal  injuries  no  limit  was  affixed 
by  the  statute,  the  liability  in  respect  of  them  remained, 
as  theretofore,  limited  only  by  the  extent  of  the  damage 
done.  The  reason  why  no  such  limit  was  imposed  was 
this,  viz.,  that  such  actions  were  extremely  rare,  inasmuch 
as  the  injuries  done  to  persons  by  collision  at  sea  were 
usually  fatal. 

In  1846,  Lord  Campbells  Act  was  passed,  which  gave 
a  right  to  the  representatives  of  the  person  killed  to 
bring  an  action  for  the  benefit  of  the  near  relatives. 
This  act  imposed  no  limit  as  to  the  extent  of  damages 
to  be  recovered,  and  accordingly,  in  cases  of  collision 
at  sea,  the  liability  of  the  owners  of  the  vessel  in  the 
wrong  was  measured  by  and  limited  to  the  extent  only 
of  the  injury  inflicted. 

The  consequence  of  this  was,  that  in  1854,  when 
the  Merchant  Shipping  Act  of  the  17  &  18  Vict.  c.  104, 
was  passed,  it  was  by  the  sect.  504,  in  Part  IX.  of 
that  act,  enacted,  that  the  liability  of  the  owner  for 
loss  caused  to  goods,  or  merchandize,  or  for  loss  of  life 
or  personal  injury,  should  be  limited  to  the  value  of 
the  ship  and  freight,  with  this  proviso: — that  if  a 
passenger  was  killed  or  injured,  the  value  of  the  6hip 

and 


310  CASES  IN  CHANCERY. 

1865.       and  freight  should  not  be  taken  to  be  lev  than  151. 
per  ton. 


Subsequently,  in  the  same  session,  another  act  (cap. 
120)  was  passed,  which,  by  sect  4,  repeals  the  ids 
and  parts  of  acts  set  forth  in  the  schedule,  u  and  all 
such  provisions  of  any  other  acts  or  of  any  charters, 
and  all  such  laws,  customs  and  rules,  as  are  iocoosisteat 
with  the  provision  of  the  Merchant  Shipping  Act" 
above  mentioned. 

In  1862,  the  Merchant  Shipping  Amendment  Act, 
was  passed  (being  the  25  &  26  Vict.  c.  63).  By  the 
54th  section  of  which  it  is  enacted,  (see  ante,  p.  307). 
By  this,  therefore,  the  liability  of  the  owners,  ia  case  of 
loss  of  life,  either  alone  and  together,  with  loss  or 
damage  to  anything  else,  is  limited  to  15/.  per  ton.  Is 
addition  to  which,  by  the  2nd  section,  it  repeals  all  the 
enactments  described  in  table  A  of  the  schedule  to 
the  act,  amongst  which  is  included  the  sect  504  of 
the  Merchant  Shipping  Act,  1854,  which  I  hive 
stated  fully  in  the  outset 

In  this  state  of  the  circumstances,  the  Plaintiffs  cod* 
tend  that  either  the  right  of  the  representatives  of 
deceased  seamen  to  bring  such  action  as  is  referred  to 
in  sect.  504  of  the  Merchant  Shipping  Act  is  put 
an  end  to  altogether,  or  else  that  it  is  limited  to  8/.  per 
ton  of  the  vessel  in  the  wrong. 

Before  I  examine  the  argument  of  the  Plaintiffs, 
I  may  state,  that  one  thing  is  to  my  mind  quite 
obvious,  viz.,  either  that  the  right  of  action  is  alto- 
gether taken  away,  or  that  the  liability  of  the  owners  is 
extended  to  15/.  per  ton. 


The 
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The  argument  of  the  Plaintiffs,  as  I  understand  it,  is  1865. 
this: — 1st,  that  by  sect  504  of  the  Merchant  Ship- 
ping Act  a  right  of  action  is  given  in  case  of  loss  of 
life,  not  being  that  of  a  passenger,  extending  to  the 
value  of  ship  and  freight.  2ndly,  that  by  the  4th 
section  of  the  act,  c.  120,  of  the  same  session,  all 
acts  inconsistent  with  any  of  the  provisions  of  the 
Merchant  Shipping  Act  are  repealed,  3rdly,  Lord 
Campbell**  Act  is  inconsistent  with  this  sect.  504,  and 
consequently,  that  it  is  repealed,  so  far  as  regards  col- 
lisions at  sea.  4thly,  the  act  of  1862,  which  repeals 
the  sect.  504,  does  not  therefore  revive  Lord  Campbells 
Act  on  this  subject,  because,  by  13  &  14  Vict.  c.  21, 
s.  5,  it  is  enaeted,  that  an  act  repealing  an  act  which 
repealed  a  prior  act  does  not  revive  the  act  first  repealed. 
In  addition  to  which,  the  act  of  17  &  18  Vict.  c. 
120,  remains  still  in  force ;  and  the  Plaintiffs  contend, 
that  the  fair  and  necessary  consequence  of  all  this  is, 
that  no  action  in  respect  of  any  collision  at  sea  can  be 
brought  under  Lord  Campbell*  Act. 

I  dissent  from  this  reasoning.  In  the  first  place,  I 
am  of  opinion,  that  the  act  of  the  17  &  18  Vict.  c.  120, 
s.  124,  does  not,  in  any  respect,  repeal  Lord  Campbells 
Act  That  section  repeals  the  provisions  of  any  acts 
which  are  inconsistent  with  the  provisions  of  the  Mer- 
chant Shipping  Act;  but  I  am  of  opinion,  that  neither 
Lord  Campbell's  Act,  nor  any  one  of  the  provisions  con- 
tained in  it,  is  inconsistent  with  the  provisions  of  the 
Merchant  Shipping  Act 

Lord  Campbells  Act  merely  gives  the  right  of  action, 
it  says  nothing  about  the  amount  to  be  recovered,  and 
the  Merchant  Shipping  Act  limits  the  amount  to  be 
recovered  to  the  value  of  the  ship  and  freight  of  the 
wrong-doer.  How  is  this  inconsistent?  I  have  care- 
fully 
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1865.        fully  read   through   Lord   Campbells  Act,  and   I  am 

v^*-^      unable  to  find  a  single  word  or  sentiment  that  ought  to 
Glaholm  ,  .  . 

v.  be  struck  out,  in  order  to  enable  the  provisions  of  the 

Barker.  Merchant  Shipping  Act  to  have  full  force  and  effect; 
on  the  contrary,  the  clause  504  seems  to  be,  in  a  great 
measure,  founded  upon  the  right  which  is  given  by  Lord 
Campbells  Act.  If  there  had  been  a  clause  in  Lord 
Campbells  Act  which  enacted  that,  in  every  case,  the 
liability  of  the  wrong-doer  should  be  to  the  full  extent 
of  the  injury  done  to  the  family  of  the  person  killed, 
then  that  clause,  so  far  as  it  extended  to  collisions  at 
sea,  would  have  been  repealed  by  the  4th  section  of  the 
17  &  18  Vict.  c.  120;  and  if  that  meaning  is  properly 
attributable  to  Lord  Campbells  Act  as  it  stands,  ex- 
actly as  if  a  clause  expressing  it  in  precise  words  had 
been  introduced  into  it,  then,  to  that  extent  and  to  that 
only,  is  it  repealed  by  the  act  of  17  &  18  Vict.  c.  120: 
but  the  right  of  bringing  the  action  remains  unrepealed 
and  in  full  force, — this  right  was  never  touched  by  any 
subsequent  statute;  and  by  the  54th  section  of  the 
last  act  of  1862,  the  liability  in  respect  of  actions 
so  brought,  as  regards  collisions  at  sea,  is  limited  to 
and  fixed  at  15/.  per  ton  of  the  vessel  causing  the 
injury,  as  the  maximum. 

I  think  also  that  the  Plaintiffs  cannot  get  out  of 
the  dilemma  suggested  by  the  counsel  for  the  De- 
fendants. Either  the  case  of  the  Defendants  falls  within 
the  provisions  of  the  act  of  1 862,  or  it  does  not.  IF  it 
does,  the  sect.  54  is  distinct  in  fixing  that  liability  at 
152.  per  ton.  If  it  does  not  fall  within  the  provisions 
of  the  act  1862,  then  there  is  no  liability  at  all;  the 
clause  (514),  under  which  the  Plaintiffs  come  into 
equity,  to  avoid  the  multiplicity  of  suits  and  to 
fix  the  amount  of  their  liability,  has  no  application. 
This  objection  can  properly  be  taken  at  law,  and  the 

action 
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action  ought,  as  far  as  this  Court  is  concerned,  to  be        1865. 
allowed  to  proceed. 

But,  in  truth,  on  looking  at  the  provisions  of  the 
Merchant  Shipping  Act  of  1854,  it  appears  to  me,  that 
even  if  the  Plaintiffs*  contention  were  correct,  and  if 
Lord  Campbell 8  Act  were  wholly  repealed,  still,  a  dis- 
tinct right  of  action  is  given  by  the  act  itself,  by  the 
section  which  remains  unrepealed. 

Sect  506  is  in  these  words : — "  The  owner  of  every 
sea-going  ship,  or  share  therein,  shall  be  liable,  in  re- 
spect of  every  such  loss  of  life,  personal  injury,  loss  of 
or  damage  to  goods,  as  aforesaid,  arising  on  distinct 
occasions,  to  the  same  extent  as  if  no  other  loss,  injury 
or  damage  had  arisen." 

The  sections  which  follow  specify  the  mode  of  pro- 
cedure. By  section  511,  the  executor  or  administrator 
of  any  deceased  person,  who  is  dissatisfied  with  the 
amount  of  statutory  damage,  may  bring  an  action  on 
his  own  account.  And,  by  section  54  of  the  act  of 
1862,  the  liability  is  fixed  at  15/.  per  ton ;  and  it  is 
under  the  51 4th  section  of  the  Merchant  Shipping  Act 
of  1854  that  this  bill  is  filed. 

In  my  opinion,  therefore,  the  Plaintiffs  fail  in  this 
contention;  their  liability  extends  to  and  is  measured 
by  the  sum  of  15/.  per  ton  on  the  register  of  the  vessel 
the  Edith  Murray,  and  1  will  make  a  declaration  to 
that  effect. 

Note.— Affirmed  13th  January,  1866. 
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Feb.  11. 

A  creditor  of  a 
limited  com- 


THE  GENERAL  ROLLING  STOCK  COMPANY 
(LIMITED). 


fin  HIS  was  a  limited  company  incorporated  pursuant 
pan^peti^1"  to  ^e  J°int  Stock  Companies  Acta,  1866, 1857. 

tioned  for  a 

winding-up  The  company  was  indebted  to  the  Petitioners,  The 

order-  ™8  Metropolitan  Bank,  in  the  sum  of  1,283/.,  to  recover 
was  objected  r  '  *  ' 

to  by  the  com-  which  the  hank  brought   an    action  on  the  4th  of 

aSbfr  *— *  lees. 

body  of  cre- 

supported  a  After  the  commencement  of  the  action,  the  bank  dis- 

voluntary         covered  that  since  the  18th  of  January,  1865,  writs  of 

winding  up: —  * 

Held,  that  the  fieri  facias  had   been   issued   against  "  The   General 

were^nUded  Rollin9  Siock  Company  (Limited)"  on  four  judgments, 
toacompul-  recovered  against  that  company  by  Mr*  Hickie,  for 
"^rmcipilea     8USDS  amounting  to  about  8,000/.  in  the  aggregate ;  and 

on  whicli  this  that  the  only  things  found  to  satisfy  those  judgments 
Court  proceeds  .       .     J.  &1/T,         .       ,  ,       «. 

in  such  cases    were  the  furniture  and  effects  in  the  company  s  offices, 

rtated-  of  the  value  of  150/.  or  thereabouts.     That,  in  order  to 

avoid  a  sale  of  these,  some  of  the  directors  of  the  com* 
pany  had  given  a  personal  undertaking  to  be  answer- 
able for  their  value.  That,  on  the  24th  of  January, 
1865,  Hickie9 $  writs  of  fieri  facias  were  (except  as  to 
these  articles)  returned  "  nulla  bona."  There  were  also 
outstanding  judgments  against  the  company  for  many 
thousand  pounds,  and  the  company  owed  its  bankers  a 
sum  exceeding  50,000/.,  and  was  in  fact  insolvent. 

Under  these  circumstances,  the  Metropolitan  Bank, 
on  the  1st  of  February,  1865,  presented  this  petition  to 
wind-up  the  company. 

Creditors 
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Creditors  of  tbe  company,  to  a  very  considerable 
amount,  opposed  a  compulsory  winding  up,  and  wished 
it  to  be  wound  up  voluntarily,  and  a  meeting  of  share-  _      ** 
holders  for  that  purpose  was  convened  for  the  16ih  of     Rolling 
February.     It  was  stated  by  the  manager  and  secretary    z^IUd)* 
that  it  would  be  more  beneficial  to  the  company  and  to 
its  creditors  that  it  should  be  wound  up  voluntarily. 

Mr.  Jttsel  and  Mr.  Bruce  for  the  Petitioners. 

Mr.  Soutkgate,  for  judgment  creditors,  supported  the 
petition. 

Mr.  Baggattay,  Mr.  Selwyn,  Mr.  De  Gex,  Mr. 
Hemng,  Mr.  JEddis,  for  other  creditors,  opposed  the 
order.  They  asked  that  the  petition  might  stand  over 
until  after  the  meeting,  and  contended  that  it  would  be 
much  more  beneficial  to  tbe  creditors  to  have  the  affairs 
of  tbe  company  wound  up  out  of  Court. 

Mr.  Druce,  for  the  company,  took  the  same  line  of 
argument. 

Re  Factage  Parieien  Co.  (a)  was  cited,  but  the 
application  in  that  case  was  by  shareholders. 


The  Master  of  the  Rolls. 

The  Petitioner  is  entitled  to  the  order  he  asks. 

I  will  explain  the  principle  on  which  I  proceed  in 
these  cases.  Where  a  creditor  applies  to  wind-up  one 
of  these  companies,  especially  a  limited  one,  and  the 
company  say,  "  if  you  will  allow  this  to  stand  over,  we 

will 
(«)  34  I.  J.  (CA.)  140,  and  11  Law  T.  556. 


316  CASES  IN  CHANCERY. 

1865.       WH1  supply  funds  to  pay  the  debt/'  I  am  disposed  to 

^■v^      grant  that  indulgence.    So,  where  a  shareholder  who 

Th*  General  applies  for  the  order,  and  the  company  says,  if  you 

Rolling      allow  it  to  stand  over,  the  remaining  shareholders  are 
Stock  Co.  ° 

(Limited),    ready  to  advance  the  necessary  money,  I  usually  allow 

it  to   stand   over.      But  here  it  is  admitted  that  the 

company  must  be  wound  up,   and  the  only  question 

is,  whether  it  is  to  be  voluntarily  or  under  the  Court. 

I  do  not  know  what  advance  of  money  can  be  obtained ; 

I  do  not  know  how  money  can  be  advanced  if  the 

company  is  to  be  wound  up  :  the  case  is  very  different 

where  it  is  to  be  carried  on. 


As  matters  stand,  I  am  of  opinion  that  a  case  is 
made  by  the  Petitioners,  who  are  creditors  of  the  com 
pany,  which  entitles  them  to  the  order.  It  is  not  pre- 
tended that  the  company  is  able  to  pay  the  Petitioners, 
and  all  that  is  stated  by  the  officers  of  the  company  is, 
that  more  will  be  obtained  by  a  voluntary  winding  up 
than  one  under  the  Court.  They  are  not  to  be  the 
judges  of  this. 

There  will  be  one  winding-up  order,  without  qualifi- 
cation, on  both  petitions,  and  the  conduct  of  the  order 
will  be  given  to  the  first  Petitioner. 
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HEYWOOD  v.  HEYWOOD.  *>*•  27. 

March  7. 

N  1860,   Isabella  Frederica  Eliot  married   Baron  Onhermar- 

IXHuart.    At  the  time  of  her  marriage  she  was  "elwe/ii^fee 

seised  in   fee  ex  parte  maternd  of  the  Ballygrubany  **  P*'rte  ma" 

*  **  terna\exe- 

estate.  cuted  a  settle- 

ment in  I860, 
the  ultimate 
By  the  settlement  made  previous  to  her  marriage,  limitation  in 

dated  the  20th  of  August,  1860,  she  conveyed   this  Spe^nwho 

estate  to  trustees  and  their  heirs,  on  trust  for  her,  "  her  would,  on  her 

heirs  and  assigns  until  the  solemnization  of  the  intended  become  en- 

mar^iage,,,  and  afterwards,  in  trust  for  her  for  life,  with  titIed  t0.tbe 

•    i  i         i.i,  ^    i  -  ^      .    •        estate  "mease 

remainder  to  the  children  of  the  marriage,  who  being  she  had  died 

sons  should   attain  twenty-one,  and  being  daughters  l^^^m 
should  attain  that  age  or  be  married  with   consent,  iog  been  mar- 
equally  in  fee.     The  settlement  proceeded  : —  ifc/dtnat 

"But  in  case  there  should  be  no  child  of  Isabella  SSdihw 
Frederica  Eliot  by  her  intended  husband  who,  as  to  heir  e x  parte 
a  son,  should  live  to  attain  the  age  of  twenty-one  entitled, 
years,  or,  as  to  a  daughter,  should  live  to  attain  that 
age  or  marry  with  such  consent  as  aforesaid,  then  it  was 
thereby  declared,  that,  from  and  after  the  decease  of 
Isabella  Frederica  Eliot  and  such  failure  of  her  issue 
as  aforesaid,"  the  trustees  should  stand  seised  of  the 
estate  "  in  trust  for  Isabella  Frederica  Eliot,  her  heirs 
and  assigns,  in  case  she  should  survive  her  said  intended 
husband  ;  but  if  she  should  die  in  his  lifetime,  then 
from  and  after  the  decease  of  Isabella  Frederica  Eliot 
and  such  failure  of  her  issue  as  aforesaid,"  in  trust  for 
such  person  as  Isabella  Frederica  Eliot  by  her  will 
should  appoint,  "  and  in  default  of  such  direction  or 
appointment  and  so  far  as  any  such,  if  incomplete, 

should 
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should  not  extend,  in  trust  for  the  person  or  persons  who 
would,  on  the  decease  of  Isabella  Frederica  Eliot,  hoot 
become  entitled  to  the  hereditaments  and  premises  afore- 
said, in  case  she  had  died  intestate  and  without  having 
been  married." 

Isabella  Frederica  Eliot  (the  Baroness  IfHuart) 
died  in  March,  1861,  without  having  had  any  issue  and 
without  having  executed  her  powerof  appointment,  and 
the  ultimate  limitation  thereupon  took  effect. 

The  question  in  the  cause  was,  whether,  under  the 
terms  of  the  settlement,  the  heir  ex  parte  maternd  or  the 
common  law  heirs  ex  parte  palernd,  were  entitled  to 
the  Ballygrubany  estate. 

The  Plaintiff,  Sir  Benjamin  Heywood,  was  her  heir 
ex  parte  maternd,  and  the  Defendants,  Mrs.  James  and 
Mrs.  Harhness,  were  her  heiresses  at  law  ex  parte 
paternd,  being  her  half-sisters. 

The  Attorney- General  (Sir  It.  Palmer)  and  Mr. 
T.  Stevens  for  the  Plaintiffs.  The  estate  was  held  ex 
parte  maternd,  and  the  persona  designata  in  the  ultimate 
limitation  in  the  settlement  is  the  Plaintiff,  unless  the 
course  of  descent  has  been  changed  under  the  provi- 
sions of  the  3  &  4  Wm.  4,  c.  106,  s.  3.  But  that 
statute  has  no  operation  where  a  person  takes  by  pur- 
chase, or  to  a  settlement  in  which  there  is  no  limitation 
to  the  heir  but  to  a  persona  designata  ;  De  Beamoir  v. 
De  Beauvoir  (a). 

Secondly,  if  the  heirs  ex  parte  paternd  take  tinder 
this  limitation,  they  take  for  life  only,  for  their  estate 

is 
(d)  3  H.  qf  I.  Cot,  524. 
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is  not  commensurate  with  that  of  the  trusteed ;  Holli- 
day  v.  Overton  (a).  There  is  then  a  resulting  trust  of 
the  fee  in  favour  of  the  heir  ex  parte  muternd. 

Thirdly,  the  settlement  is  not  in  accordance  with  the 
contract  and  ought  to  be  rectified* 

Mr.  Selwyn  and  Mr.  Homersham  Cox  for  the  co- 
heirs ex  parte  paterna.  The  first  limitation  in  the 
settlement  is  in  favour  of  the  Baroness,  "  her  heirs  and 
assigns,  until  the  solemnization  of  the  intended  mar- 
riage." It  is  clear,  therefore,  that  if  she  had  died  before 
the  marriage,  the  estate  would  have  descended  to  her 
common  law  heir.  The  same  words  are  subsequently 
used  in  the  limitation  to  her  upon  a  failure  of  children, 
and  if  she  survived  her  husband.  So  far,  therefore,  the 
descent  was  clearly  broken.  The  ultimate  limitation 
muBt  be  construed  in  the  same  manner,  and  the  person 
pointed  out  as  the  persona  designata  must  be  the  heir 
who  would  take  under  the  previous  limitation ;  Davis  v* 
Kirk{b).  The  limitation  in  question  is,  either  to  the 
Baroness  herself,  or  it  amounts  to  a  limitation  to  her 
heirs,  and  the  statute  applies.  The  expression  here 
used  is  similar  to  that  used  in  the  ultimate  limitation  of 
personalty.  In  the  one  case,  it  is  a  gift  in  favour  of 
the  settlor's  of  testator's  heirs ;  in  the  other,  of  his  next  of 
kin.  The  Plaintiff's  construction  would  require  the  in- 
troduction into  the  limitation  of  these  words :  "  in  case 
the  settlement  had  not  been  executed." 

Secondly.  The  settlement  cannot  be  rectified  at  the 
instance  of  mere  volunteers;  Pullen  v.  Heady (c); 
Lord  Irnkam  v.  Child  (d). 

Mr. 


(a)  15  Beav.  480. 
(/>)  2  Kay  If  J.  391. 


(e)  2  Atk.  587. 
(d)  1  Bro.  C.  C.  92. 
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1865.  Mr.  Hobkouse  and  Mr.  Busk  for  Baron  D'Huart. 

e  wood         jj^  j^  ^  paimer  and  Mr.  J.  Napier  Higgins  for  the 
Hey  wood,     trustees. 

The  Attorney  ^General,  in  reply,  cited  Walker  v.  Arm- 
strong (a). 


7%e  Master  of  the  Rolls. 

March  7.  By  the  settlement  made  on  the  5th  of  January,  1815, 

on  the  marriage  of  Mrs.  Eliot,  and  under  the  will  of 
the  testator,  Serjeant  Hey  wood,  an  estate  in  Antrim, 
called  the  Ballygrubany  estate,  was  settled  on  Mrs. 
Eliot  for  life,  remainder  as  she  should  by  will  appoint, 
and  in  default  to  the  right  heirs  of  her  father.  She  was 
the  sole  heiress  at  law  of  her  father,  and  took  therefore 
the  ultimate  reversion  in  fee.  She  died  intestate  as  to 
this  property.  It  therefore  devolved  on  her  only 
daughter,  the  Baroness  D'Huart,  in  fee.  She  has  also 
died  intestate  as  to  this  property,  and  the  question  is 
to  whom  it  descends. 

If  there  were  nothing  more  in  the  case,  the  estate 
would  go  to  her  heirs  ex  parte  maternd,  or,  in  other 
words,  the  persons  who,  at  her  death,  were  the  heirs  of 
Serjeant  Hey  wood }  all  his  lineal  descendants  having 
failed.  But  the  Baroness  settled  her  property  on  her 
marriage,  and  the  common  law  heirs  of  the  Baroness 
D'Huart,  under  the  statute  of  3  &  4  Will  4,  are  two 
half-sisters,  the  daughters  of  her  father  by  a  previous 
marriage;  and  the  question  I  have  to  determine  is, 
•  whether  the  settlement  made  on  the  marriage  of  the 

Baroness 
(a)  21  Beavun,  284,  and  8  De  Get,  M.  f  G.  531. 
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Baroness  D'Huart,  has  interrupted  the  line  of  descent 
and  created  a  new  seisin  in  the  Baroness,  so  as  to  vest 
the  estate  in  her  heirs  at  common  law,  instead  of 
ber  heirs  ex  parte  materna.  This  depends  on  the  com- 
bined effect  of  the  settlement  and  the  3rd  section  of 
the  act  of  the  3  &  4  Will.  4,  c.  106,  intituled  "  An  Act 
for  the  Amendment  of  the  Law  of  Inheritance." 


1865. 
Heywood 

V. 

Heywood. 


The  settlement  on  the  marriage  of  the  Baroness 
bears  date  the  20th  of  August,  1860,  it  was  made 
between  the  Baroness  by  her  maiden  name,  Isabella 
Frederica  Eliot,  of  the  first  part,  Baron  D'Huart  of 
the  second  part,  and  two  cousins  of  the  lady,  her  trus- 
tees, of  the  third  part.  By  it,  the  Ballygrubany  estate 
was  conveyed  to  the  trustees  in  trust  for  the  lady,  her 
heirs  and  assigns  until  the  solemnization  of  the  mar- 
riage, and  after  the  marriage,  upon  trust  for  the 
Baroness  for  her  life,  for  her  separate  use  without 
power  of  anticipation,  and  after  decease  of  the  wife,  in 
trust  for  children  of  the  marriage  and  their  heirs, 
equally  to  be  divided  between  them  as  tenants  in 
common.  But  in  case  there  should  be  no  child  of  the 
marriage,  then,  after  the  decease  of  the  Baron  and 
such  failure  of  issue,  in  trust  for  the  Baroness,  her  heirs 
and  assigns,  in  case  she  survived  her  husband,  then 
(omitting  the  words  in  the  limitation  which  relate  to  her 
appointment  by  will,  which  power  was  not  exercised)  in 
the  words  following,  viz. : — 

But  if  she  should  die  in  his  [the  Baron's]  lifetime, 
then,  from  and  after  the  decease  of  the  said  Isabella 
Frederica  Eliot,  and  such  failure  of  her  issue  as  afore- 
said, "  in  trust  for  the  person  or  persons  who  would,  on 
the  decease  of  the  said  Isabella  Frederica  Eliot,  have 
become  entitled  to  the  hereditaments  and  premises  afore- 
said, in  case  she  had  died  intestate  and  without  having 
been  married." 

vol.  xxxiv — ii.  y  Now 
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1865.  Now  the  word*  of  the  3rd  section  of  the  Inheritance 

Act  (3  &  4  Will.  4,  c.  106),  which  alone  can  have  tp- 
plication  to  this  case,  are  as  follows : — 

That  "  when  any  land  shall  hare  been  limited  by 
any  assurance  executed  after  the  said  31st  day  of 
December,  1833,  to  the  person  or  to  the  heirs  of  the 
person  who  shall  thereby  have  conveyed  the  same  land, 
such  person  shall  be  considered  to  have  acquired  the 
same  as  a  purchaser,  by  virtue  of  such  assurance,  and 
shall  not  be  considered  to  be  entitled  thereto  as  his 
former  estate  or  part  thereof/' 

Now  the  Ballygrubany  estate  is,  if  the  Baroness 
had  died  before  the  marriage,  limited  to  her  and  her 
heirs,  and  so  also,  if  the  Baroness  had  survived  her  hus- 
band, the  estate  is  limited  to  her  and  her  heirs ;  and  as 
she  had  no  child,  it  is  quite  clear  that  if  either  of  these 
events  last  mentioned  had  occurred,  the  Baroness  wonk) 
have  taken  the  estate  as  purchaser,  she  would  not  have 
been  entitled  thereto  as  in  respect  of  her  former  estate, 
and  consequently,  the  heirs-at-law,  viz.,  her  half-sisters, 
would  have  taken. 

But  neither  of  these  events  occurred ;  what  has  oc- 
curred is  this : — that  the  Baroness  has  predeceased  her 
husband  and  has  not  disposed  of  the  estate,  and  the 
question  is,  who  takes  under  the  words,  "  the  person  or 
persons  who  would  on  the  decease  of  Isabella  Frederick 
Eliot  have  become  entitled  to  the  hereditaments  and 
premises  aforesaid,  in  case  she  had  died  intestate  and 
without  having  been  married." 

In  the  first  place,  it  is  clear,  that  this  is  not  a 
limitation    to   Isabella  Frederica  Eliot  and  her  heirs* 

The 
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The  persons  to  take  under  these  words  take  as  pur- 
chasers and  not  by  descent  I  think,  therefore,  it  is 
clear,  that  the  words  of  the  3rd  section  of  the  statute 
do  not  apply,  because  that  is  limited  to  the  case  where 
the  land  is  limited  to  the  person,  or  to  the  heirs  of  the 
person  who  conveyed  the  land.  Isabella  Frederica 
Eliot  conveyed  the  land,  but  this  is  not  a  limitation 
to  Isabella  Frederica  Eliot,  or  to  her  heirs.  The  statute 
merely  alters  the  nature  of  the  estates,  but  the  person 
who  conveys  takes  under  the  ultimate  limitation;  but 
here  it  is  obvious  that  the  Baroness  who  conveys  takes 
do  estate  at  all  in  the  hereditaments,  the  persons  who 
do  take  take  as  purchasers,  and  are  described  by  these 
words : — viz., "  the  person  or  persons  who  would,  on  the 
decease  of  Isabella  Frederica  Eliot,  have  become  entitled 
to  the  hereditaments  and  premises  aforesaid,  in  case  she 
had  died  intestate  and  without  having  been  married." 

On  their  construction,  the  question  is,  to  whom  these 
words  refer,  do  they  refer  to  the  person  who  would 
have  taken  under  this  settlement,  in  case  the  Baroness 
had  died  before  the  marriage  took  place,  or  do  they 
refer  to  the  person  who  would  have  taken  in  case  this 
settlement  had  not  been  executed  ? 
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I  think,  upon  the  plain  meaning  of  the  words,  that 
they  refer  to  the  persons  who  would  have  taken,  in  case 
the  settlement  in  question  had  never  been  executed. 
Besides  which,  I  look  at  it  in  this  light  .'—Unless  this 
section  of  the  statute  applies,  the  persons  who  take  are 
those  who  would  have  taken  according  to  the  old  law, 
that  is,  the  persons  who  would  have  taken  in  case  the 
settlement  had  not  been  executed.  But  the  statute 
does  not  apply,  because  that  only  provides  for  the  case 
of  persons  who  take  by  descent,  and  then  it  alters 
the  descent  from  the  heir  ex  parte  maternd  to  the  heir 

y  2  at 
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v. 
Hktwood. 
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at  common  law,  and  the  persona  here  specified  do  not 
take  by  descent,  but  as  purchasers. 

In  my  opinion,  therefore,  according  to  the  true  con- 
struction of  this  settlement,  the  Plaintiff,  who  has  esta- 
blished, that  at  the  death  of  the  Baroness  he  was  the 
heir  of  Serjeant  Hayward,  the  grandfather  of  the 
Baroness,  is  entitled. 

Having  come  to  this  conclusion,  it  becomes  unneces- 
sary to  consider  the  question,  much  discussed  at  the 
hearing,  whether,  in  the  event  of  the  Court  determining 
the  construction  adversely  to  the  Plaintiff,  a  case  has 
been  made  out  for  rectifying  the  settlement 


Feb.  27. 
Personal  pro- 
perty was  held, 
under  an  Eng- 
lish will,  in 
trust  for  such 
person  as  an 
English  lady 
should,  by 
her  last 
will  in  writing 
duly  executed, 
appoint    She 
afterwards 
married  a 
Frenchman, 
and  died  do- 
miciled in 
France,  having 
appointed  the 
property  by  an 
unattested 
will,  valid  ac- 
cording to  the 
law  of  her 
domicil,  and 
admitted  to 
probate  in  this 
country : — 
Held,  that  this 
will  was  a  valid 
execution  of 
the  power. 


D'HUART  v.  HARKNESS. 
TTNDER  the  will  of  Anne  Eliot,  who  died  in  1857, 
VJ  a  sura  of  2,205/.  Consols  stood  in  the  name  of 
trustees,  in  trust  for  her  daughter  Isabella  Frederica 
Eliot,  for  her  separate  use  for  life,  and  after  her  decease 
on  the  following  trusts : — 

"  In  trust  for  such  person  or  persons,  and  for  such 
intents  and  purposes,  and  in  such  parts,  shares  and 
proportions,  manner  and  form,  as  her  said  daughter,  by 
her  last  will  and  testament  in  writing,  duly  executed,  or 
any  codicil  thereto,  should,  notwithstanding  coverture, 
direct  or  appoint ;  and  in  default  of  such  direction  or 
appointment,  in  trust  for  such  person  or  persons  as 
should  be  the  next  of  kin  of  her  said  daughter  at 
the  time  of  her  death,  and  so  as  not  to  include  any 
husband  of  her  said  daughter  who  might  happen  to 
survive  her." 

Isabella  Frederica  Eliot  was  an  Englishwoman  by 

birth 
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birth  and  parentage,  but  she  had   resided  in   France 

from  1837  until  her  death. 

D'Huart 
v. 
la  August,   1860,   she  married   Baron  D'Huart,  a    Harknbss. 
domiciled  Frenchman,  and  she  continued,  down  to  her 
death,  in  March,  1861,  domiciled  in  France. 

Sbe  made  her  will,  dated  January,  1861,  in  the 
holograph  form,  but  which  was  not  attested.  She 
thereby  bequeathed  the  sum  of  consols  in  question  to 
her  husband.  This  will  was  valid  according  to  the  law 
of  France,  and,  though  unattested,  probate  of  it  had 
been  granted  in  this  country  by  her  Majesty's  Court  of 
Probate. 

The  sisters  of  the  half-blood  of  the  Baroness,  who 
were  her  next  of  kin,  insisted  that  the  will  was  not  a 
valid  execution  of  the  power  of  appointment  given  to 
her  by  the  will  of  Anne  Eliot. 

This  bill,  filed  by  Baron  D'Huart,  prayed  a  de- 
claration that  the  will  was  a  valid  execution  of  the 
power. 

Mr.  Hobftouse  and  Mr.  Busk  for  the  Plaintiff  Baron 
D'Huart  The  power  is  to  appoint  by  will  duly  exe- 
cuted. The  due  execution  depends,  as  to  personal 
estate,  on  the  domicil,  and  this  will  having  been  exe- 
cuted according  to  the  formalities  required  by  the 
domicil  of  the  testatrix,  and  having  been  admitted  to 
probate  in  England,  is  conclusively  proved  to  be  her 
last  will  duly  executed.  It  is,  therefore,  a  valid  execu- 
tion of  her  power. 

Mr.  Selwyn  and  Mr.  Homersham  Cox  for  the  next 

of 
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1865.  of  kin  of  the  Baroness.  An  unattested  will  is  not  a 
due  execution  of  this  power.  The  power  was  crested 
by  an  English  instrument,  and  must  be  construed  ac- 
Haskkbis.  cording  to  the  English  law.  If  so,  the  will  "duly  exe- 
cuted/' which  was  contemplated,  mast  have  been  one 
executed  according  to  the  formalities  required  by  the 
law  of  England,  that  is,  one  executed  and  acknow- 
ledged by  the  testatrix  in  the  presence  of  and  attested 
by  two  witnesses  («).  No  change  of  domicil  can  dispense 
with  the  formalities  required  by  the  original  instrument, 
or  with  the  protection  of  haying  two  witnesses  to  the 
instrument  executing  the  power.  Though  the  rule  is, 
that  mobilia  sequuntur  personam,  yet  it  does  not  apply 
to  property  subject  to  a  power.  Tatnall  v.  Hankey(b\ 
and  In  the  goods  of  Alexander  (c),  which  overrule 
Crookenden  v.  Fuller  (d),  shew,  that  a  will  executed 
according  to  the  English  form  is  a  due  execution  of  a 
power,  though  the  requisites  of  the  law  of  the  testator's 
domicil  are  not  complied  with. 

The  probate  is  conclusive  that  this  is  a  will,  but  not 
that  the  formalities  of  the  power  have  or  not  been  com- 
plied with ;  no  such  issue  could  be  raised  in  the  Pro- 
bate Court.  Notwithstanding  the  grant  of  probate, 
this  Court  has  jurisdiction  over  the  property  which  is 
subject  to  a  power  and  has  the  right  of  determining 
to  whom  it  belongs  and  of  construing  the  instrument; 
Thornton  v.  Curling  (e). 

Mr.  J.  Hinde  Palmer,  Mr.  J.  Napier  Higgint  and 
Mr.  T.  Stevens  for  trustees. 

Jama* 

(a)  1  Vict.  c.  26,  *.  0.  (<0  1  Sufabey  $  TV.  p.  454. 

(6)  2  Moore  P.  C.  C.  342.  (t)  8  Sim.  310. 

(c)  29  L.  J.  (Prob.)  93. 
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Jarman  on  Wills  (a) ;  Sugden  on  Powers  (ft) ;  Story's        1865. 
Conflict  (c),  were  also  referred  to. 

The  Master  of  the  Rolls. 
1  think  this  a  clear  case. 

It  is  true,  that  the  effect  of  probate  is  not  conclusive 
as  to  what  this  Court  must  hold  to  be  its  construction 
as  to  the  rights  to  the  property  disposed  of  by  the  will, 
but  it  is  conclusive  to  this  extent,  that  the  instrument 
admitted  to  probate  is  the  will  of  the  testator.  But 
the  will  admitted  to  probate  may  be  the  last  will,  with- 
out being  a  due  execution  of  a  power  of  appoint- 
ment It  is,  therefore,  necessary  to  refer  to  the  original 
instrument  creating  the  power  to  see  if  the  formalities 
required  have  been  followed  in  the  instrument  purport- 
ing to  execute  it. 

Here  I  find  this : — A  sum  of  money  is  given  simply, 
to  such  person  as  the  Baroness  shall,  by  her  last  will 
duly  executed  appoint.  What  does  that  mean?  it 
means  a  will  so  executed  as  to  be  good  according  to  the 
English  law.  Here  it  is  admitted  to  probate,  and  that 
is  conclusive,  that  it  is  good  according  to  the  English  law. 

The  English  law  admits  two  classes  of  wills  to  pro- 
bate, first,  those  which  follow  the  forms  required  by  the 
1  Vict.  c.  26,  s.  9,  and  secondly,  those  executed  by  a 
person  domiciled  in  a  foreign  country,  according  to  the 
law  of  that  country,  which  latter  are  perfectly  valid  in 
this  country.  Accordingly,  where  a  person  domiciled 
in  France  executes  a  will  in  the  mode  required  by  the 
law  of  that  country,  it  is  admitted  to  proof  in  England, 
though  the  English  formalities  have  not  been  observed. 

When 

(a)  Vol.  Lp.  5.  (c)  Chap.ix. 

(6)  8th  edit.,  p.  467. 
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V. 
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When  a  person  simply  directs  that  a  sum  of  money 
shall  be  held  subject  to  a  power  of  appointment  by 
wil^  he  does  not  mean  any  one  particular  form  of  will 
Harknbss.  recognized  by  the  law  of  this  country,  but  any  will 
which  is  entitled  to  probate  here.  A  power  to  appoint 
by  will,  simply,  may  be  executed  by  any  will,  which, 
according  to  the  law  of  this  country  is  valid,  though  it 
does  not  follow  the  forms  of  the  statute. 

The  case  cited  {In  the  goods  of  Alexander,  29  L  J. 
Prob.  93)  merely  shews  that  an  appointment  by  will 
executed  according  to  the  requirements  of  the  power  is 
entitled  to  probate,  though  it  does  not  follow  the  forma- 
lities of  the  law  of  the  domicil.  The  law  takes  a  liberal 
view,  and  where  the  instrument  creating  the  power 
directs  it  to  be  executed  by  will,  in  a  particular  form,  a 
will  may  be  good  for  the  purposes  of  the  appointment, 
if  executed  according  to  the  law  of  this  country,  though 
not  according  to  the  law  of  the  domicil.  That  is,  where 
the  instrument  creating  the  power  directs  it  to  be  exe- 
cuted by  will,  executed  in  a  particular  way,  it  may  be 
a  good  will  if  executed  in  the  form  required,  though 
not  according  to  law  of  the  domicil. 

I  am  of  opinion,  therefore,  that  the  probate  is  con- 
clusive that  this  is  the  last  will.  I  am  of  opinion  that 
the  word  "duly"  does  not  add  anything  to  it,  because 
it  is  "  duly  executed  "  if  entitled  to  probate. 

I  must  declare  that  the  will  of  the  Baroness  "is  a 
valid  execution  of  the  power  of  appointment,"  and  "  is 
a  valid  disposition  of  the  2,205/.  Bank  £3  per  Cent. 
Annuities." 

Reg.  Lib.  1865,  A,  Fol.  528. 
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RIDLEY  v.  RIDLEY. 

Feb.S. 

THE  XlXth  Order  of  5th  of  February,  1861,  after  Liberty  given 
...»         .  j         r  •   •  under  the  19th 

providing  for  the   mode  of   cross-examining  a  General  Order 

party   who  has   filed   an   affidavit,   proceeds: — "And  j£ Feb^S6h 

unless  such  deponent  or  witness  be  produced  accord-  davits  of  per- 

ingly,  such  affidavit  or  examination  shall  not  be  used  ^hw^bjr 

as  evidence,  unless  by  the  special  leave  of  the  Court."     lunacy,  could 

not  be  cross- 
examined, 

In  this  case,  after  making  their  affidavit,  and  the  "p^onJ^*16*" 

Defendant  had  given  notice  to  cross-examine  them,  one 

deponent  had  died,  and  the  other  had  become  insane 

before  they  could  be  cross-examined. 

Mr.  Selwyn  and  Mr.  Colt  applied,  under  the  above 
order,  that  their  affidavits  might  be  used. 

Mr.  Eddis,  contrd,  submitted  that  if  any  order  should 
be  made,  it  must  be  with  a  saving  of  just  exceptions. 

The  Mastbr  of  the  Rolls  gave  liberty  to  use  the 
affidavits,  saving  just  exceptions. 


Note. — See  Wight  man  v.  Wheelton,  23  Beav.  397 ;  Abadom  v. 
Abadom,  24  Bean.  243;  Tawtwfll  v.  Scurrah,  11  L.  T.  761;  and 
Bruithwaite  v.  Reams,  ante,  p,  202. 
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Re  THE  LANCASHIRE  BRICK  AND  TILE 
COMPANY, 

Afar.  18,20. 

The  bolder  of  FT1HIS  was  a  petition  presented  by  Mr.  Mellor,  the 
sharesfo  mT  holder  of  thirty  paid-up  shares  in  this  company, 

insolvent  com-  for  a  winding-up  order, 
pan  y  it  not 

entitled  to  a 

o^'but*  The  Petitioner  alleged,  that  the  company  had  executed 

where  it  is  sol-  a  bill  of  sale  of  the  machinery  and  plant,  &c,  in  favour  of 
IwehoUen "  two  <*  the  directorst  *nd  that  they  had  advertised  them 
have  not  paid  for  sale.  That  the  company  had  ceased  to  carry  on  its 
mayYavea*     business.    That  the  Petitioner  was  desirous  that  the 

winding-up       circumstances  under  which  the  bill  of  sale  had  been 

order,  upon 

showing  a         executed  should  be  investigated.     That  various  unse- 

ordeTto  e*6-  "*  cured  debts  were  due  from  the  company,  and  that  a 

force  contribu-  considerable  sum  was  due  for  unpaid  calls,  and  that 

payment  ought  to  be  enforced,  and  the  amount  applied 

in  payment  of  the  debts,  and  the  surplus  and  the  assets 

ought  to  be  divided  among  the  con  tributaries. 

This  petition  was  verified  only  by  an  affidavit  of  the 
Petitioner  in  the  form  of  the  act,  on  belief. 

Mr.  E.  K.  Karslahe  in  support  of  the  petition. 

Mr.  Bag g allay,  for  the  company,  opposed.  He  argued 
that  the  Petitioner  was  not  a  contributory,  and  that  he 
had  proved  no  sufficient  case  to  entitle  him  to  a  winding- 
up-order.  He  cited  Re  The  Patent  Artificial  Stone 
Company  (a). 

The 

(a)  Ante,  p.  185. 


Mar.  20. 
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The  Mastbb  of  the  Rolls. 

The  Petitioner  has  not  made  out  a  case  for  winding 
up  the  company. 

The  principle  on  which  the  Court  proceeds  is  this: — 
When  a  shareholder  in  a  limited  company  has  paid  up 
the  full  amount  of  his  shares,  it  is  obvious,  if  the  com- 
pany is  perfectly  insolvent,  that  he  has  no  interest  at 
all  in  the  matter,  and  is  not  entitled  to  have  the  concern 
wound  up.  But  a  person  who  has  fully  paid  up  his 
•hares  is  interested  to  this  extent:— If  it  appears  that 
the  debts  are  inconsiderable,  that  the  business  has 
stopped,  and  that  it  is  not  intended  to  carry  it  on,  and 
the  debts  are  thrown  on  the  Petitioners  and  two  or 
three  other  persons,  to  the  exoneration  of  the  general 
body  of  shareholders,  then  I  think  he  is  entitled  to  come 
for  a  winding-up,  on  the  principle  that  equality  is  equity, 
and  that  he  is  entitled  to  compel  the  other  share- 
holders to  contribute  towards  the  payment  of  the  debts 
of  the  concern.  Thus,  if  the  Petitioner  has  100  shares 
which  he  has  fully  paid  up,  and  there  are  debts  of 
1,000/.,  the  whole  of  which  have  been  paid  out  of  his 
contribution,  while  there  are,  perhaps,  two  or  three  hun- 
dred other  shareholders  who  have  not  paid  a  penny  on 
their  shares,  he  is  entitled  to  compel  those  other  share- 
holders to  contribute  towards  the  payment  of  the  debts 
of  the  company,  and  to  exonerate  him  from  all  beyond 
bis  due  share  of  the  liability.  The  same  rule  would 
apply  to  an  unlimited  company. 

I  do  not  intend  to  lay  down  as  a  rule,  that  in  no  case 
can  a  shareholder  in  a  limited  company,  who  has  fully 
paid  up  his  shares,  call  for  a  winding  up  order ;  but  if 
he  does  apply,  he  must  make  out  such  a  case  which  I 
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have  stated,  and  the  greater  or  less  weight  of  the  facts 
proved  is  then  to  be  considered  by  the  Court 
The  Lanca- 
and  Tile         Here  the  Petitioner  has  not  made  out  such  a  case  as 
Co.         it  is  incumbent  on  him  to  make  out.     I  am  therefore  of 
opinion  that  the  petition  must  be  dismissed  with  costs. 


In    re    THE    LONDON,    BIRMINGHAM    AND 
SOUTH  STAFFORDSHIRE  BANKING  COM- 

J<m.l9.  PANY  (LIMITED). 

Feb.  11. 
A  banking  fTlHE  facts  of  this  case  raised  a  question,  whether, 
ito^rticjJes  y  A  under  the  special  clause  in  the  articles  of  association 
had  a  first  and  of  this  banking  company,  the  company  had  a  lien  on 
Den  upon1  the  tne  shares  of  Nathaniel  Hitchin  Palmer,  for  the  pay- 
shares  of  any  ment  of  sums  of  money  which  the  company  claimed 
shareholder,  J     .  r      •, 

"for  all  to  be  due  to  them  at  the  time  when  a  transfer  of  the 

thencJmMny°  8hares  to  another  ?***<>*  was  applied  for. 
from  him." 

bills  of  a  share-      The  clauses  affecting  this  question  were  in  these 

holder  for  a       words  : — 
debt  due  to  the 

bank:— Held,  "XIV.  The  company  shall  have  a  first  and  para- 
amount  of  the  mount  lien  upon  all  the  shares  of  any  shareholder  for 
bills  was,  be-    a)|  moneys  due  to  the  company  from  him  alone  or 

rived  at  ma-     jointly  with  any  other  person, 
turity,  "  mo- 
neys due  to  the      "XXI.  The  company  may  decline  to  register  any 

which  it  had  a  transfer  of  shares  whilst  the  shareholder  making  the 
KhD  °n  th*  h  8ame  *8  c'^er  a'one  or  jointly  with  any  other  person 
the  remedy  for  indebted 

recovering  the 

amount  was  postponed,  and  that,  therefore,  the  lien  of  the  bank  had  priority  over  a 
charge  created  on  the  shares  by  the  shareholder  before  the  bills  arrived  at  maturity. 
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indebted  to  ibe  company  on  any  account  whatsoever,        1865. 

or  unless  the  transferee  is  approved  by  the  board."  ^■v-^' 

In  re 
The  LoKDOtr, 
&&,  Ban  kino 
The  facts  which  raised  this  question  were  as  follows :  Co.(Limitbd> 

—On  the  29th  of  April,  1864,  the  bank  discounted 

two  bills  of  Palmer's,  one  for  2,000/.,  and  another  for 

1,000/.,  at  three  months,  which  became  due  on   the 

30thofJii/y,  1864. 

Afterwards,  the  bank  renewed  these  bills  before  they 
became  due,  by  another  bill  for  3,000/.,  drawn  by 
Palmer,  and  discounted  by  the  bank  on  the  28th  of 
July,  1864.  This  bill  would  become  due  on  the  31st 
of  October,  1864. 


On  the  19th  of  July,  1864,  Palmer  became  a  share- 
holder in  the  banking  company  for  twenty-five  shares 
of  100/.  each. 

On  the  27th  of  July,  1864,  Mr.  Hankey  advanced 
to  Palmer  650/.,  secured  by  his  bill  at  three  months, 
which  became  due  on  the  30th  of  October,  1864,  and 
also  by  the  deposit  of  the  certificates  for  the  twenty- 
five  shares. 

On  the  4th  of  September,  1864,  Palmer  stopped  pay- 
ment. 

On  the  7th  of  September,  1864,  Mr.  Hankey  received 
the  deed  of  transfer  of  the  twenty-five  shares,  of  which 
the  certificates  had  previously  been  deposited  with 
him,  and  which  deed  of  transfer  was  executed  by 
Palmer,  as  regarded  the  transferee,  in  blank  ;   but  the 

name 
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1866.       name  of  Hickie,  a  clerk  of  Mr.  Hanhey1  sy  was  after* 
v-^v-^      wanjB  inserted.     It  bore  date  the  30th  of  JWy,  1864 

Inr€ 
Thb  Lohsos, 
«kx,  Bakeiho       On  the  following  day,  tus.  the  8th  of  September,  the 

*"  deed  was  lodged  with  the  bank  for  registration. 

On  the  31st  of  October,  1864,  the  bill  for  3,0001, 
which  became  doe,  was  presented  and  dishonoured; 
and  on  the  7th  of  November,  1864,  Hickie  called  at  the 
bank  for  the  new  certificates  of  the  shares  being  regis- 
tered in  his  name.  Thereupon,  the  directors  stated,  that 
they  had  refused  to  permit  the  registration  of  the 
shares  in  the  name  of  Hickie,  because  the  back  were 
creditors  of  Palmer  before  the  deed  of  transfer  was 
executed  or  given  to  Mr.  Hanhey. 

Mr.  Hanhey  now  moved,  under  the  36tb  section  of 
the  Companies  Act,  1862,  that  the  register  of  the  com* 
pany  might  be  rectified  by  entering  therein  the  name 
of  Mr.  Hickie,  instead  of  the  name  of  Mr.  Palmer, 
as  the  holder  of  the  twenty-five  shares. 

Mr.  Baggallay  and  Mr.  Prenderyast  argued,  that 
no  "  moneys  were  due  to  the  company  "  until  the  bids 
arrived  at  maturity,  and  that  therefore  Hanhey  s  charge 
had  priority  over  the  bank. 

Mr.  Selywn  and  Mr.  Surrage,  for  the  bank,  argued, 
that  the  debt  subsisted  from  the  time  of  the  advance 
of  the  money,  and  that  payment  alone  was  postpeaed 
by  the  bills.  They  also  argued,  that  the  deed  of 
transfer  executed  in  blank  was  void;  Hibbtewhite  v. 
M*  Marine  {a)-,  Tayler  v.  The  Great  Indian  Penimwk 

Railway 

(a)  6  Mcrs.S)  WcU.200. 
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Raikoay   Company  (a);    and  tbat  the  bank  had  an        1866. 
unlimited  discretion  in  permitting  any  transfer.  Wv^/ 

Inr* 

T*E  LeN  BOK, 

Mr.  W.  Morris  for  Palmer.  &c.,B*ii»nw 

Co.(LfMITBt>>. 

Mr.  BaggaUay  in  reply. 


The  Master  of  the  Rolls. 

The  question  I  hare  bad  to  determine  is,  simply  Ftb.U. 
whether  the  banking  company  were  creditors  of  Palmer 
on  the  bills  of  exchange  I  hare  mentioned,  before  the 
sum  became  due.  The  bank  contends  that  they  were 
creditors  from  the  29th  of  April,  1864,  for  the  3,000/., 
and  Mr.  Hankey  contends  that  there  was  no  debt  due 
until  the  bill  was  dishonoured. 

In  the  argument  before  me,  two  other  grounds  of 
defence  were  raised  on  the  part  of  the  bank.  One  was, 
that  the  banking  company  had  an  unlimited  discretion 
to  refuse  the  transfer  to  any  transferee,  which  discretion 
could  not  be  controlled ;  and  the  next  was,  that  the 
deed  of  transfer  was  executed  with  the  name  of  the 
transferee  in  blank,  and  that  this  avoids  the  deed.  I 
think  it  unnecessary  to  go  into  these  two  latter  defences, 
because  on  the  first  I  am  of  opinion,  tbat  there  was  a 
debt  existing  in  July  and  September,  due  from  Palmer 
to  the  bank,  to  which  the  clause  in  the  articles  which 
1  have  read  applies. 

It  is  expressly  laid  down  in  Williams'  Saunders  (J), 
that  if  a   bill  be  taken   on   account  of  a  debt,  and 

nothing 
(a)  4  D€  G.  Sf  J.  559.  (b)  Vol.  2,  p.  103  b. 
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1865.       nothing  be  said  at  the  time,  the  original  debt  still  re- 
Wv-^,/      mains,  but  the  remedy  for  it  is  suspended  until  the 
The  London,  instrument  has  attained  maturity.     The  cases  of  Keart- 
Qo9Liu™\  *"**  v"  Mor9an  (a>;  Packfordv.  Maxwell  (b);  Tapley 
"  v.  Martens  (c) ;    Stedman  v.   Gooch  (d) ;  Atkinson  ?. 
Hawdon  (e),  all  establish,  that  unless  the  bill  is  accepted 
under  an  agreement  that  it  should  be  a  discharge  of 
the  debt,  and  if  the  bill  did  not  turn  out  to  be  pro- 
ductive, the  original  debt  remains  in  full  force,  although 
all  right  of  suing  for  such  debt  is  suspended  until  it 
be  ascertained   whether   such   bill  is   or  is  not  pro- 
ductive, to  use  Lord  Kcnyon's  expression  in  one  of  the 
cases  referred  to. 

The  same  principle  is  very  clearly  laid  down  by  Lord 
Langdale  in  the  case  of  Sayer  v.  Wagstaff{f).  The 
words  used  by  him  are  as  follows : — 

"  The  debt  may  be  considered  as  actually  paid,  if  the 
creditor,  at  the  time  of  receiving  the  note,  has  agreed 
to  take  it  in  payment  of  the  debt,  and  to  take  upon 
himself  the  risk  of  the  note  being  paid,  or  if,  from  the 
conduct  of  the  creditor  or  the  special  circumstances  of 
the  case,  such  an  agreement  is  legally  to  be  implied." 
But,  in  the  absence  of  any  special  circumstances  throw- 
ing the  risk  of  the  note  upon  the  creditor,  his  receiving 
the  note  in  lieu  of  present  payment  of  the  debt  is  no 
more  than  giving  extended  credit,  postponing  the  de- 
mand for  immediate  payment,  or  giving  time  for 
the  payment  on  a  future  day  in  consideration  of 
receiving  this  species  of  security.  Whilst  the  time 
runs,  payment  cannot  legally  be  enforced,  but  the 
debt  continues  till  payment  is  actually  made;  and 
if  payment  be  not  made  when  the  time  has  run  out, 

payment 

(a)  5  Term  Rep.  513.  (d)  1  Esp.  N.  P.  5. 

(b)  6  Term  Rep.  53.  (t)  2  Ad.  $  El.  628. 

(c)  8  Term  Rep.  451.  (/)  5  Beav.p.  423. 
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payment  of  the  debt  may  be  enforced  as  if  the  note  had        1865. 
not  been  given."  Jn  re 

The  London, 
I  do  not  think  that  the  fact  of  the  renewed  bills  being  Co?(LiiimBD^ 
taken  by  the  company  in  lien  of  the  old  ones  affects 
the  case,  or  the  principles  to  which  I  have  referred.  A 
question  might  possibly  arise,  if  the  old  bills  had  been 
retained  by  the  company,  whether  they  could,  in  case 
of  the  second  set  of  bills  not  being  paid,  have  sued 
on  the  old  bills ;  as  to  this  there  is  no  evidence.  But 
whether  they  could  or  could  not,  they  could  have 
sued  on  the  original  debt,  which  subsisted  during  the 
whole  time,  but  the  remedy  for  the  recovery  of  which 
was  only  suspended  during  the  running  of  bills,  and  was 
not  discharged  unless  and  until  the  bills  were  paid. 

I  think,  then,  that  these  were  moneys  due  to  the 
company  from  Mr.  Palmer,  at  the  time  when  the  deed 
of  transfer  was  presented  for  registration,  and  they,  the 
company,  under  the  claim,  have  and  are  entitled  to 
enforce  a  lien  thereon. 

The  motion  must  be  refused  with  costs. 


vol.  xxxiv — n. 
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nothing  be  said  at  the  time,  the   0 

mains,  but  the  remedy  for  it  >    ^ 
TB|JLoMDovf  instrument  has  attained  mat'  / 
&c,  Banking    fofc  v#  Morgan  (a)  \   Pac*     f 
Co.  (Limited).  __  ,  0j  f 

v.  Martens  (c)  ;   Sltcfe        * 

JJatcrfoa  (e),  all  estaW         /  i(Je  ifl  ^ 

under  an  agreemen;,  ^    0  ^  v  e  his  real 

the  debt,  and  if  ♦        ;  fl  '  --        t^&~i 

ductive,  the  orr     ,    ;  ^L  lu*       j;#. 

all  right  of  'ut0P°ntbi6C°     liT 

be  aacerur  -ubeless,  tbat,  witbin  !*•■**• 

ductive,  ^y  son  do  enter  into  a  deed  i, 

cases  '         ,  estate  in  Inverness-shire,  upon  *ne  ^ 

^rage  of  my  father  in  succession;  &nd  er 

Taipei  the  performance  of  this  condition,  atf  trustees 

4>  l8h  have  the  power  of  retaining  my  lands  in  J^V^^d, 

'*  for  ihe  U8e  and  benefit  of  my  brothers,  until  this  con- 

sjfjj,  j/tion  shall  be  complied  with." 

sgf*1'     The  testator  signed  a  bologragh  but  unattested  paper 
fell**  annexed  to  his  will,  dated  the  23rd  of  June,  1861»  and 
jSfyS*-  po'porting  to  be  a  codicil  thereto,  which  was  in  the 
^Vjth     Words  and  figures  following :— "  I  desire  my  said  trustees 
P^  and  executors  to  use  the  powers  given  to  them  in  my 

will,  and  I  request  my  son's  consent  to  the  same,  to 
have  the  estate  of  Inverlochy  and  the  fisheries  setttad 
upon  my  daughter  Frances  Mary,  after  the  failure  of 
the  peers  and  the  heirs  to  the  peerage,  for  her  own  use 
and   benefit,  but  under  condition  to  pay   10,000£   in 
equal  shares,  to  Mary  Augusta  Currey  and  Elliot  Currey 
my  sister  Louise's  children,   and   under  condition  of 
repaying  to  any  daughter  of  my  son  the  fortune  she 
received  or  is  to  receive  from  my  estate." 

The  testator  died  ou  the  24th  of  June,  1861. 
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^ 


"  August,  1861,  the  Defendant,  Lord 

-leed  in  the  Scotch  form,  and  with 

v,  after   reciting  the  will  and 

doubts  which  existed  as  to 

1ie  gave,  granted  and  dis- 

•■ustees  and  their  heirs," 

ft,  as  for  such  parts 

n  imposed  by  the 

ji  the  use  and  behalf  of 

in  whose  favour  such  condition 

as  to  the  residue,,  if  eny,  in  trust  for 

aant,  his  heirs  and  successors." 


I860. 


Scarlett 

v. 

Loap 


By  the  Scotch  law,  this  deed  effectually  vested  the 
Scotch  property  in  the  trustees,  for  the  purpose  of  ful- 
filling the  condition  imposed  by  the  will,  according  to 
the  interpretation  which  might  be  put  upon  it  by  the 
proper  tribunal. 

Questions  had  arisen  as  to  the  true  construction  of 
the  oondition,  and  whether  the  deed  was  a  sufficient 
compliance  with  it. 

This  bill,  filed  by  the  trustees,  after  stating  the  cufr 
enmstances,  and  referring  to  the  "  Act  for  the  Aipend- 
ment  of  the  Law  of  Entail  in  Scotland,"  (11  &  13  Vkts 
e.  36,)  and  that  they  had  been  advised,  that  the  estate 
could  not  now  be  sqttled  on  the  heirs  of  the  peerage* 
in  perpetuity,  prayed  a  declaration  that  the  deed  waa 
a  sufficient  performance  of  the  condition,  and  if  i\ot, 
then  that  the  Defendant  might  he  ordered  to  execute 
proper  deeds. 


Mr.  Robhouse  and  Mr.  6.  Q.  Morgan,  for  the  difr 
ferent  parties,  submitted  that  the  Defendant  had  auf- 
ficieatly  complied  with  the  conditiqa  by  declaring  the, 

z  2  trusts 
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1865. 


trusts  by  reference  without  naming  persons  or  defining 
the  estate  and  interests  which  they  were  to  take. 

The  Master  of  the  Rolls. 

I   think  the  Defendant  has  done  all  that  be  was 
under  any  obligation  to  do. 


JV6.21. 

March  6. 

A  marriage 
settlement, 
"  in  order  to 
make  some 
provision  for" 
the  intended 
wife,  in  case 
she  should 
survive  her 
husband,  set- 
tled some  of 
the  husband's 
copyholds, 
after  his  death, 
on  her  for 
life:— He/tf, 
that  she  was 
not  thereby 
barred  of  her 
freebench  in 
other  copy- 
holds, of 
which  the 
husband  died 
intestate. 


WILLIS  v.  WILLIS. 

rpHIS  was  a  special  case  for  the  opinion  of  the  Court, 
-*■  under  the  13  k  14  Vict,  c.  35,  which  stated  to  the 
effect  following : — 

On  the  marriage  of  Edward  Willis  with  the  De- 
fendant, then  Harriot  Till,  spinster,  a  settlement  was 
executed,  dated  the  14th  of  October,  1854.  It  was 
made  between  Edward  Willis  of  the  first  part,  Harriot 
Till  of  the  second  part,  and  two  trustees  of  the  third 
part ;  and  thereby,  after  reciting  that  Edward  WUHs 
was  seised  of  the  copyholds  after  described  for  an 
estate  of  inheritance  in  fee  simple,  at  the  will  of  the 
lord  according  to  the  custom  of  the  manor  of  War- 
grave,  and  reciting  that,  upon  the  treaty  for  the  in- 
tended marriage,  Edward  Willis  proposed  and  agreed 
to  settle  and  assure  these  copyholds  to  the  uses  therein- 
after expressed  :  It  was  witnessed,  "  that  in  pursuance 
of  the  said  agreement,  and  in  consideration  of  the 
intended  marriage,  and  of  the  premises,  and  in  order  to 
make  some  provision  for  Harriot  Till,  in  case  she  should 
survive  her  said  intended  husband,  and  also  for  tbe 
nominal  consideration  therein  mentioned/'  Edward 
Willis  covenanted  with  the  trustees  to  surrender  a 
cottage  at  Crazy  Hill,  and  seven  cottages  or  tene- 
ments at  the  Holt,  all  holden  of  the  manor  of  War- 

arovtj 
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grave  ;  to  hold  the  same  onto  the  trustees  to  the  use 
of  Edward  Willis  until  the  marriage,  and  after  the 
solemnization  thereof,  to  the  use  of  Edward  Willis 
for  life,  without  impeachment  of  waste,  and  after  his 
decease,  to  the  use  of  Harriot  Till  and  her  assigns 
for  life,  without  impeachment  of  waste ;  and  after  the 
decease  of  the  survivor  of  them,  to  the  use  of  Edward 
Willis,  his  heirs  and  assigns  for  ever. 
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The  settlement  contained  powers  of  leasing,  sale  and 
exchange  to  be  exercised  by  Edward  Willis  and  Har- 
riot Till  in  manner  therein  mentioned. 

There  was  no  issue  of  the  marriage,  and  Edward 
Willis  died  intestate  in  March,  1863,  leaving  the  Plain- 
tiff his  customary  heir  according  to  the  custom  of  the 
manor  of  Wargrave. 

In  addition  to  the  copyholds  comprised  in  the  settle- 
ment, Edward  Willis  was,  at  the  date  thereof  and 
at  his  death,  seised  of  another  copyhold,  called  "  The 
Queen  Adelaide  Public  House*  which  was  held  of  the 
same  manor. 

The  annual  income  of  the  copyholds  comprised  in 
the  settlement  was  40/.,  and  the  annual  income  of 
"  The  Queen  Adelaide  Public  House"  was  24/. 

In  the  manor  of  Wargrave  the  following  custom  pre- 
vailed : — 

"  A  woman,  not  being  a  widow  before  her  marriage 
with  the  copyholder  of  this  manor,  after  the  decease  of 
her  husband,  being  a  copyholder,  may  hold  the  copy- 
hold lands  which  were  her  husband's,  so  long  as  she 
keepeth  herself  sole  and  chaste." 


The 
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186St  The  question  for  the  opinion   of  the  Court  was, 

whether,  having  regard  to  the  settlement  and  to.  the 
above  fast*,  the  widow  was  entitled  to  hold  The  Owes 

Wjlli*  Adelaide  Public  House,  in  addition  to  the  settled  pro- 
perty, 90  long  as.  she  kept  herself  sole  and  chaste. 

Mr.  Waller  for  the  customary  heir.  According  to 
all  the  authorities,  the  provision  made  for  the  widow  by 
her  marriage  settlement  bars  her  right  to  freebench. 
In  Dyke  v.  RendaU  (a),  a  settlement  we*  made  oo  the 
wife,  upon  her  marriage,  «  for  providing  a  competent 
jointure  and  provision  of  maintenance"  for  her;  tMft 
was  held  by  Lord  St.  Leonards  to  bar  her  dower.  So 
in  Garthshare  v.  Chalie  (b),  where  the  settlement  was 
for  inaking  some  provision  for  her  in  case  she  should 
survive  him.  In  a  previous  case  of  VizoA  *.  Loudon  (a)> 
a  bond  was  given  before  marriage  for  the  livelihood 
and  maintenance  of  the  wife  if  she  should  survive  her 
husband.  This  Lord  King  held  to  bar  her  dower.  So 
in  Hamilton  v.  Jachn*  (d),  where,  by  marriage  articles, 
it  was  stipulated  that  if  the  husband  should  die  in  the 
life  of  his  wife,  she  should  have  one-half  of  bia  real  and 
personal  estate,  the  Court  held  that  her  dower  was 
barred. 

Mr,  Cassan  for  the  widow.  There  is  no  intention 
apparent  in  this  settlement  to  deprive  the  widow  of  her 
right  to  freebench  in  any  part  of  the  copyhold,  as  to 
which  her  husband  might  die  intestate.  A  general 
provision  for  a  wife  is  not  a  bar;  Tinney  v.  Tinney(e); 
and  to  exclude  her  dower  there  must  be  clear  words, 
w  a  clear  and  manifest  implication ;  BArmiuykam  *. 

JTirwz*; 

(a)  De  Gext  M.  %  G.  209.  Ath.  8,  and  1  Vet.  ten,  $5, 

(6)  10  Vet.  1.  (d)  2  Jones  $  hat.  295. 

(c)  Kelynge  17,  and  cited  3  (c)  3  Ath  8. 
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Kirwan  (w);  PoVer  *.  Skeil  (6).  In  Couch  v.  StraU 
ton  («),  the  husband,  for  making  Borne  provision  for  bis 
wife  and  her  issue,  covenanted  to  pay  a  sunt  of  money 
to  the  wife  if  she  survived  and  had  no  issue.  This  was 
held  art  to  bar  the  dower. 
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Here  the  6tebr  intention  W»s  to  provide  sotae  certain 
ahl  ihdefeasibfe  provisioh  for  the  intended  wife  during 
her  widowhood>  and  not  to  bar  her  of  any  uncertain 
tights  which  she  might  possibly  ftequirfe  by  the  death  of 
tor  husband  intestate* 

Mr.  Waller  in  reply* 


The  Master  of  the  Rolls. 

The  question  in  this  fca&e  is,  Whether  the  following 
provision  in  a  deed  executed  before  marriage  bars  the 
wife  of  her  frtebeneh  ill  the  descended  copyholds  of 
her  predeceased  husband.     [His  Honor  stated  it.] 


March  6. 


It  is  argued,  %m  the  authority  of  many  cases,  to  which  I 
shall  presently  refer,  that  such  a  covenant  in  a  deed  will 
bar  dowef ;  awd  it  may,  I  think*  be  stated  generally, 
that  the  settlement  of  a  jointure  made  before  marriage 
upon  the  wife  Will  b*r  the  wife's  dbwen  Garthshore  v. 
Ckaiie  (d) ;  Hamilton  v.  Jtuhson  (e),  and  many  other 
ta*es< 

Many  cases  wfere  cited  for  the  parpofce  of  shewing 

that 


(a)  2  Sch.  *  Lef.  444. 
(6)  1  Moltoy,  296. 
(c)  4  Ve*.  301. 


(rf)  10  Vet.  1. 

(e)  2  Jones  $  Lai.  295. 
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1865.  that  when  the  provision  was  stated  to  be  for  the  pur- 
pose of  providing  for  the  wife's  livelihood  and  main- 
tenance, it  would  bar  her  dower.  Bat,  in  all  these 
cases,  it  is  an  inference  to  be  drawn  from  the  settle- 
ment and  the  provision  thereby  made  for  the  wife,  and 
in  considering  this  inference,  it  is  important  to  bear 
in  mind  the  distinction  which  arises  between  dower 
and  freebench.  If  the  right  to  dower  once  attached  to 
the  freehold,  the  husband  could  not  sell  the  land ;  hot 
this  is  not  so  in  copyholds.  The  wife  has  no  title  to 
freebench  by  reason  of  her  marriage,  as  she  has  to 
dower;  she  is  only  entitled  to  her  freebench  in  case 
the  husband  dies  seised  of  the  copyhold. 

So  regarding  it,  it  is  important  to  observe,  that  no 
intention  that  the  wife's  right  to  freebench  should  be 
barred  is  expressed  in  the  settlement,  and  I  am  of 
opinion,  that  no  such  intention  can  be  properly  deduced 
by  implication  from  the  settlement. 

The  husband  had  always  the  power  to  bar  the  wife's 
freebench  by  a  surrender,  and  cannot  therefore  be  sup- 
posed to  have  made  the  settlement  for  the  purpose  of 
acquiring  any  greater  power  over  the  remainder  of  his 
copyhold  estates,  as  would  have  been  the  case  with 
respect  to  freehold  lands  of  inheritance.  The  object 
and  purview  of  the  settlement  appears  to  me  to  have 
been,  merely  to  restrain  the  husband  from  alienating 
this  particular  copyhold  during  his  life,  leaving  it  free 
to  him  to  alienate  all  the  rest  of  his  copyholds:  but 
the  event  of  the  husband's  dying  intestate,  and  without 
having  barred  bis  wife's  freebench  by  surrender,  was 
not  contemplated,  and  was  not  provided  for. 

This  principle  is  illustrated  by  the  decision  of  Lord 

Redesdak 
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Redesdale  in  Birmingham  v.  Kerwan  (a).  There  the 
testator  gavte  a  house  and  demesne  to  his  wife  for  life, 
with  a  direction  that  she  should  pay  for  it  IS*,  per 
acre,  and  keep  the  place  in  perfect  repair.  Lord 
Redesdale  held,  that  this  disposition  was  inconsistent 
with  the  intention  that  she  should  hare  dower  out  of 
this  same  estate,  but  that  this  disposition  could  not  bar 
ber  of  her  dower  in  the  rest  of  his  real  property. 


1865. 


Willis 

v. 
Willis. 


Here,  if  the  settlor  had  intended  to  deprive  the  wife 
of  her  freebench,  he  might  have  done  so  by  disposing  of 
the  copyholds,  or  by  expressing  in  the  deed  that  the  pro- 
vision was  in  lieu  of  freebench  ;  but  he  has  done  neither, 
and  the  consequence  is,  that,  in  my  opinion,  the  wife 
is  entitled  to  the  provision  made  for  her  by  the  settle- 
ment, and  also  to  her  freebench  in  the  copyholds 
descended. 


HOLE  v.  DAVIES. 


T 


Feb.  16. 


HE  testator  gave  arid  bequeathed  all  his  real  and  A  testator 
personal  estate  unto  his  trustees,  upon  the  follow-  n  jg^eal  and 

iftg  trusts  : —  personal 

estate  in  trust 

*"Upon  trust   to  pay  an  annuity  of  any  sum,  not  *°  Pa7»  frrh-the 

exceeding  400/.  a-year,  to  be  secured  on  any  part  of  my  son  (a  lunatic), 

estate  which  my  executors  and  trustees  may  think  best,  ^"heshou^dTe 

to  or  for  the  benefit  of  my  only  surviving  son  Algernon  aWe  t0  manage 

J         J  °  ^  his  affairs, 

John  and  if  he  ever 


(a)  2  &*.  *  Lef.  444. 


returned  to  a 
■ound  mind, 
then  he  di- 

t  rected  he 

should  "divide"  bis  residuary  estate  with  his  sister.  The  testator  then  gave  the  whole 
residue  (subject  to  the  contingency  of  bis  son's  becoming  of  sound  mind)  to  his  daugh- 
ter fbr  lire,  and  afterwards  as  she  should  appbint :— -  tictd,  that  the  daughter  took  the 
whole,  subject  to  the  annuity  and  to  the  contingency ;  but  that  if  the  son  recovered 
his  reason,  he  would  be  entitled  not  only  to  one-half  of  the  capital  but  to  one-half 
of  the  income  from  the  testator's  death. 


TOL.  XXXIV — II. 


▲  A 


Hole 
v. 
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1865.        John  Brewer,  for  his  life  or  until  he  is  enabled  to  manage 
his  own  affairs.     If  be  ever  does  return  to  a  sound 
mind,  then  I  direct  that  he  shall  divide  my  residuary 
Davie*.       estate  with  his  sister  Frances  Jane  J9 

And  after  bequeathing  some  legacies,  he  pro- 
ceeded : — 

"  And  all  the  rest  and  residue  of  my  real  and  per- 
sonal estate  (subject  to  the  contingency  of  my  son  be- 
coming of  a  sound  mind),  I  give  to  and  direct  that  the 
same  shall  be  held  by  my  trustees  and  executors,  upon 
trust  for  my  daughter,  Frances  Jane,  for  her  sole  and 
separate  use  during  her  life,  and  after  her  decease,  for 
such  person  and  persons  as  she  shall  give,  direct  or 
appoint  absolutely." 

The  testator  died  in  1857,  his  son  Algernon  John 
Brewer,  although  not  found  a  lunatic  by  inquisition 
until  1864,  had  been  of  unsound  mind  ever  since  the 
year  1846,  and  he  still  continued  to  be  a  lunatic. 

The  residuary  personal  estate  exceeded  36,000/. 

Questions  had  arisen  whether  the  daughter  was  en- 
titled to  the  whole  income  of  the  testator's  residuary 
real  and  personal  estate,  after  payment  of  the  annuity 
of  400Z.  so  long  as  the  son  continued  to  be  of  unsound 
mind,  or  whether,  until  he  should  die  or  should  be  re- 
stored to  reason,  the  trustees  ought  to  hold  one  moiety 
of  the  real  and  personal  estate,  and  of  the  income 
thereof,  in  trust  for  the  daughter  and  her  appointees, 
and  the  other  moiety  in  trust  for  the  son,  and  to  abide 
the  contingency  of  his  being  restored  to  reason,  and 
ought,  pending  such  contingency,  to  accumulate  the 
surplus  income  of  the  second  moiety  for  the  benefit  of 
whoever  should  ultimately  prove  to  be  entitled  to  the 

principal 
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principal  of  such  moiety,  or  who  was  entitled  to  the 
surplus  income  of  the  second  moiety  pending  such  con- 
tingency, and  how  the  same  surplus  income  ought  to 
be  dealt  with  by  the  trustees  during  such  contingency. 

This  suit  was  instituted  by  the  testator's  daughter 
against  the  executor  and  her  brother  and  his  committee 
to  have  the  rights  and  interests  declared. 

Mr.  Hothouse  and  Mr.  Jenkinson,  for  the  Plaintiff, 
argued  there  was  an  absolute  gift  to  her,  subject  to 
the  contingency  of  the  son's  recovery,  aud  that,  until 
that  event  happened,  the  whole  income  belonged  to  the 
Plaintiff. 

Mr.  Southgate  and  Mr.  Bat  hurst,  for  the  brother  and 
his  committee,  argued  that  a  moiety  of  the  income  must 
accumulate  until  the  event  either  happened  or  failed; 
Gentry  v.  Fitzgerald  (a).  That  the  income  of  the 
real  estate  must  either  accumulate  or  go  to  the  heir- 
at-law  ;  Hodgson  v.  Earl  of  Bective  (b). 

Mr.  Miller  for  the  executor. 


The  Master  of  the  Rolls. 

I  read  this  will  thus : — I  give  400/.  a  year  to  my 
son,  and  the  whole  residue  to  my  daughter  for  life,  and 
afterwards  as  she  shall  appoint.  But  if  my  son  ever 
recovers  his  senses,  be  is  to  "divide"  the  residuary 
estate  with  bis  sister.  She  must,  therefore,  in  that  event, 
transfer  to  him  one-half,  and  account  for  the  income  of 
it  from  the  time  of  the  testator's  death. 

I  am 
(a)  Jacob,  468.  (6)  1  Hem.  $  M.  376;   10  H.  of  L.  C.  656. 
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1865.  use  °f  the  surviving  daughter  or  daughters  and  their 
children  per  stirpes."  And  the  testator  directed  his 
trustees  "  to  release,  convey,  transfer,  assign,  pay,  apply 
and  dispose  of  the  same  share  of  the  rents,  issues  and 
profits,  dividends  and  proceeds  thereof,  for  the  benefit 
of  such  surviving  daughter  and  daughters  and  their  chil- 
dren, in  the  same  manner  as  was  thereinbefore  by  him 
directed  concerning  the  original  share  or  one-third  part 
of  such  daughter  or  daughters  and  their  children." 

The  testator  died  in  1801. 

Christian  married  Mr.  Hodge,  bad  two  children, 
who  attained  twenty-one,  and  died  in  November,  1803. 

Ann  married  Mr.  Croad,  and  she  died  in  January, 
1837,  she  had  only  one  child,  a  daughter,  who  married 
Mr.  Gennys,  who  were  both  co-Plaintiffs. 

Harriet  married  Mr.  Hall,  and  died  in  November, 
1864,  without  leaving  any  issue  surviving  her. 

The  question  was,  to  whom  Harriets  share  was  to 
go  under  the  gift  over  "  for  the  separate  use  of  the  sur- 
viving daughter  and  daughters  and  their  children  p* 
stirpes.9* 

Mr.  Baggallay  and  Mr.  Freeman  for  the  Petitioners. 

Mr.  Hobhouse,  Mr.  Rawlinson  and  Mr.  W.  M**"* 
for  the  Respondents. 


The  Master  of  the  Rolls. 

April  26.  If  the  word  "surviving"  is  to  be  read  "other," then 

it 
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it  would  probably  follow  that  the  word  "  and  "  must  be 
read  "or/'  in  which  event  the  children  of  Mrs.  Hodge  and 
of  Mrs.  Croad  would  divide  Mrs.  Hall's  share  equally 
between  them,  and  each  family  would  take  a  moiety. 

The  decisions  on  this  subject  are  very  conflicting, 
although  the  rule  as  settled  by  modern  authorities  is, 
that  the  word  "  survivor"  is  to  be  construed  strictly,  and 
is  not  to  be  read  "  other/'  unless  the  rest  of  the  will 
should  render  the  more  liberal  and  less  literal  construc- 
tion essential,  for  the  purpose  of  carrying  into  execution 
the  objects  expressed  by  the  will ;  the  exceptions  to  the 
strict  construction  of  the  word  cannot  be  reduced  to 
any  definite  rule,  and  must  depend  upon  the  words  of 
each  will  itself. 

In  the  present  case,  the  scope  and  object  of  the  will 
taken  together,  coupled  with  two  cases  which  nearly 
approach  the  present,  induce  me  to  hold,  that  the  proper 
construction  in  this  particular  case  is  the  wider  and  less 
literal  construction,  which  will  let  in  the  children  of  a 
predeceased  daughter. 

It  is  clear  that  the  testator  did  not  intend  the  children 
of  a  surviving  daughter  to  take  conjointly  with  the 
mother,  but  that  they  were  intended  to  take  either  after 
a  life  estate  in  the  mother,  or  in  substitution  for  their 
mother.  Even  if  no  question  had  arisen  as  to  the  effect 
of  the  word  "  surviving,"  as,  for  instance,  if  Mrs.  Hall 
had  died  without  issue  before  either  of  her  sisters,  still 
the  surviving  sisters  would  have  taken  for  life,  with  re- 
mainder to  their  children,  according  to  the  express 
words  of  the  direction  contained  in  the  subsequent  part 
of  the  will  as  regards  the  accrued  share.  It  is,  I  think, 
the  scope  of  this  will,  to  make  this  apply  to  every 
share,  and  that  the  circumstance  of  the  death  of  a 
b  b  2  daughter 
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daughter  having  issue,  before  the  death  of  one  without 
issue,  was  not  intended  to  interfere  with  this  design. 
This  can  only  be  carried  into  effect  by  holding  the  word 
"  surviving"  to  mean  "other/'  Besides  this,  it  would 
lead  to  an  intestacy  as  to  this  share,  which  is  a  result 
the  Court  would  very  reluctantly  find  itself  compelled 
to  arrive  at 

The  same  view  seem  to  have  been  taken  by  the 
Court  in  two  cases,  which  cannot  well,  I  think,  be  dis- 
tinguished from  the  present,  one  is  Harmon  v.  Dicken- 
son (a),  which,  however,  is  a  very  short  case,  and  is  in 
these  words : — "  A  bequest  to  two  daughters  of  the 
testator,  and  if  one  should  die  without  issue,  then  to 
the  surviving  daughter  and  her  issue.  One  of  the 
daughters  married,  and  died  leaving  issue,  then  the 
unmarried  daughter  died.  Lord  Chancellor  held,  that 
the  money  went  to  the  issue  of  the  married  daughter, 
although  she  did  not  survive  her  sister." 

It  has  been  stated,  that  little  reliance  can  be  placed 
on  a  case  so  short,  where  the  words  of  the  will  are  not 
set  out,  and  little  discussion  seems  to  have  occurred, 
and  where,  by  construing  the  word  "surviving"  to 
mean  "  other,"  the  gift  would  have  been  too  remote,  as 
arising  after  an  indefinite  failure  of  issue,  in  which 
case  the  Courts  never  construe  the  word  "surviving" 
to  mean  "  other." 

But  I  have  caused  the  Registrar's  book  (6)  to  be  ex- 
amined for  that  case,  and  I  have  extracted  the  words  of 
the  will,  which  shew  that  the  word  "  issue"  in  that  will 
is  restricted  to  "children,"  and  consequently  that  the  de- 
cision 

(a)  1  Bro.  C.  C.  91.  «*),  where  the  facts  are  set  (Mt 

(b)  Reg.    Lib.  178U,  A.t  fol.     from  the  Registrar's  book. 
611.    &el  Bro.C.  C.  91  (5M 
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cision  cannot  be  impeached  on  the  ground,  that  by  1865. 
construing  "surviving"  to  mean  "other,"  a  gift  over 
after  an  indefinite  failure  of  issue  was  created.  I  think, 
however,  that  the  rule  so  referred  to,  viz.,  that  the  Court 
will  never  construe  the  word  "surviving"  to  mean 
"other,"  when  by  so  doing  it  creates  an  intestacy, 
which  is  a  sound  one,  rather  helps  the  construction  in 
this  case,  and  the  construction  may  be  said  to  apply,  be- 
cause if  the  Court  will  not  read  "  surviving"  to  mean 
"  other"  where  it  defeats  the  will  and  creates  an  intes- 
tacy, e  converso  it  derives  a  strong  argument  in  favour 
of  so  construing  the  word  "surviving,"  if  by  so  doing 
it  avoids  an  intestacy. 

The  other  case  is  more  distinct,  it  is  the  case  of 
Hawkins  v.  Hamerton  (a),  the  concluding  words  of  the 
judgment  of  the  Vice-Chancellor  explain  the  words  of 
the  will,  and  also  his  reason  for  determining  that  "  sur- 
vivor "  meant  "  other." 

It  follows  from  hence,  that  I  think,  by  parity  of 
reasoning,  that  "surviving"  means  "other,"  and  that  the 
children  take  by  substitution  for  the  parent ;  nor  am  I 
clear  that  the  word  "surviving"  may  not  be  extended 
to  the  children  of  the  daughter  in  this  instance,  having 
regard  to  the  division  which  immediately  follows  when 
he  gives  the  accrued  share  in  the  same  manner  as  the 
original  shares. 

In  my  opinion,  the  children  of  Mrs.  Hodge  and  of 
Mrs.  Croud  take  Mrs.  Halts  share  per  stirpes,  that  is, 
one  moiety   equally  between    the    children    of   Mrs. 

Hodge, 

(a)  16  Sim.  410. 
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1865. 


Hodge,  and   the  other  moiety  to  the  child  of  Mrs. 
Croad. 


Note. — See  Oreemoood  v.  Percy,  26  Beav.  572 ;  Holland  t.  Allsop, 
29  Beav,  498 ;  In  re  Keep'i  WUl,  32  Bean.  122 ;  Blundcli  ?.  Chap- 
man, 33  Beav.  648. 


GILBERTSON  *.  GILBERTSON. 

fllHIS  was  a  special  case  for  the  opinion  of  the  Court, 
J~      under  the  following  circumstances  : — 

The  testator,  by  his  will,  expressed  himself  in  sub- 
stance as  follows : — 

"  I  give  and  bequeath  all  my  leasehold  house  called 
bequeathed  hit  Eryldran,    and    all    other    leasehold    premises  which 

^jSS^t  are  or  8ha11  be  ho,den  by  rae>  and  a11  other  m* 

perty  (except  personal  property  over  which  I  have  a  disposing 
power  (except  silver  plate),  to  my  dear  wife  Anne 
Catherine  GUbertson  absolutely.  And  I  give  and  be- 
queath my  said  plate  to  my  said  dear  wife  for  the 
term  of  her  natural  life,  and  after  her  decease/'  he 
gave  the  plate  to  other  persons. 


May  24. 

Personal  es- 
tate held  ex- 
onerated from 
the  payment 
of  "  funeral 
and  testamen- 
tary expenses 
and  debts." 
A  testator 


plate)  to 
his  wife  abso- 
lutely, and  he 
devised  his 
real  estate  in 
trust  to  sell, 
and  out  of  the 
produce  to 
pay  u  his 
funeral  and 

testamentary         He  then  devised  all  his  real  estates  to  his  brother 
expenses  and  _  4  .         .   ,      .       . 

debts,"  and  to  m  fee  on  trust,  as  soon  as  conveniently  might  be  to 

invest  "the      geu  an<j  jjC  proceeded  as  follows: — 
residue    and  '  r 


pay  the  income 
to  his 


"  And  I  declare  that  ray  brother,  Lewis  GUbertson, 
and  his  heirs,  executors  and  administrators,  shall,  by 
and  out  of  the  moneys  to  arise  by  the  sale  of  my 
said  real  estate,  pay  my  funeral  and  testamentary  ex- 

peases 


i  wife 
for  lire,  with 
remainders 
over:—  Held, 
that  the 
"  funeral  and 
testamentary 
expenses  and 
debts  "  were  primarily  payable  out  of  the  produce  of  the  real  estate. 

The  costs  of  a  special  case,  to  obtain  the  opinion  of  the  Court  on  the  true 
tion  of  a  will,  held  not  to  be  "  testamentary  expenses." 


construe- 
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GilbertsoK 


penses  and  debts,  and  shall  invest  the  residue  of  the        1865. 

said  moneys,  in  his  or  their  name  or  names,  in  any 

of  the  public  stocks  or  funds  of  Great  Britain,"  &c. 

"  And  I  declare  that  the  said  trustee  or  trustees  shall    Gilbehtiok. 

pay  the   annual  income   of  the  said   trust   funds   to 

my  said  wife  for  and  during  the  term  of  her  natural 

life,  and   from  and   after  her  decease,  upon  trust  to 

pay  such   annual  income   unto   and   equally  between 

my  sisters,  Anne  and  Mary   Gilbertson,  with  benefit 

of  survivorship,  and  from   and  after  the  decease  of 

the  survivor  of  them/'  on  certain  trusts  for  his  nephews 

and  nieces. 

"And  I  further  declare,  that,  until  all  my  said  real 
estate  shall  be  sold  and  converted  into  money,  the 
said  trustee  or  trustees  shall  apply  the  income  of  such 
part  thereof  as  shall,  for  the  time  being,  remain  unsold, 
to  the  person  or  persons,  for  the  purposes  and  in 
the  manner,  to  whom  and  for  and  in  which  the 
annual  income  of  the  stocks,  funds  or  securities 
aforesaid  would  be  payable  and  applicable  if  such 
real  estate  had  been  invested  as  aforesaid." 

The  testator  died  in  1864,  his  debts  considerably 
exceeded  the  value  of  his  personal  estate,  but  his  real 
estate  was  considerably  more  than  sufficient  for  their 
payment. 

Questions  had  arisen  upon  the  construction  of  the 
testator's  will,  whether  the  personal  estate  was  or 
not  exonerated  from  the  payment  of  the  testator's 
debts,  funeral  and  testamentary  expenses,  as  between 
the  widow  and  the  persons  entitled  to  the  testator's 
real  estate* 

The  question  submitted  for  the  opinion  of  the  Court 

was, 
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1865.       waJS>  whether  the  widow  was  entitled  to  the  leasehold 

^-'•v^'      and   personal  estate   freed   and    discharged   from  the 

ILBERT80K    pavment  0f    tne   testator's  funeral  and  testamentary 

Gilbertson.  expenses  and   debts,  and  whether  the  testator's  real 

estate  or  the  proceeds  thereof  were  primarily  applicable 

in  exoneration  of  the  personal  estate. 

Mr.  Everett,  for  the  widow,  relied  on  Greene  v. 
Greene  (a);  Michell  v.  Michellffi);  Burton  v.  Knowl- 
ton  (c) ;  Kynaston  v.  Kynaston  (d  )  ;  Lance  v.  Ag~ 
lionby  («). 

Mr.  William  Pearson  argued  that  the  question  was 
not,  whether  the  real  estate  was  charged  with  the 
debts,  &c.»  for  of  that  there  could  be  no  doubt,  but 
whether  the  personal  estate  was  exonerated  therefrom ; 
Booth  v.  Blundell  (f).  That  the  personal  estate  was 
the  primary  and  natural  fund  for  payment  of  the  debts, 
and  that  there  was  no  proof  of  its  exoneration.  He 
referred  to  Mr.  Jarmaris  observations  on  Burton  v. 
Knowlton  and  Kynaston  v.  Kynaston;  Aldridge  v. 
Wallscourt  (g) ;  Brummell  v.  Protkero  (A) ;  Tail  v. 
Lord  Northwick  (i) ;  Collis  v.  Robins  (ft);  Jar  man 
on  Wills  it). 


T/te  Master  of  the  Rolls. 

If  I  were  to  determine  that  there  was  no  exonera- 
tion in  this  case,  I  should  be  laying  down  this  pro- 
position : — that    no  circumstances  or  evidence  would 

be 


(a)  4  Mad.  148. 

(b)  5  Mudd.  69. 

(c)  3  Veiey,  107. 

<</)  1  Bro.  C.  C.  457. 
(c)  27  Beav.  65. 
(J)  1  Mer.  192. 


(e)  1  Ball  $  B.  312. 

(I)  3  Vetey,  111. 

(i)  4  Vetey,  816. 

(k)  1  De  GexifS.Wl. 

(I)   Vol.  II.  549  {2nd  erf.) 
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Gilbert  son 


be  sufficient  for  that  purpose,  unless  the  testator  said  1865. 
in  express  words,  "  I  mean  that  my  real  estate  shall 
be  primarily  liable  to  pay  my  funeral  and  testamen-  "'""^ 
tary  expenses  and  debts."  I  am  not  of  that  opinion,  Gilmetson. 
and  I  will  proceed  to  state  why,  in  this  case,  I  am  of 
opinion  that  the  personal  estate  is  exonerated.  Sir 
William  Grant,  whose  observations  on  this  subject 
are  so  valuable,  points  in  Tower  v.  Lord  Rom  (a),  to 
this  as  the  rule :  viz.,  whether  you  can  discover  an 
intention  to  give  the  personal  estate  as  a  specific 
bequest,  as  distinguished  from  a  gift  to  the  executor 
or  as  a  residue. 

This,  therefore,  being  the  guide,  I  look  at  the  will 
and  I  find,  in  the  first  place,  that  the  testator  gives 
his  leasehold  at  Eryldran  and  all  other  leasehold 
premises  to  his  wife  "absolutely."  Nothing  can  be 
more  distinct  than  that  this  was  a  gift  of  all  the 
leaseholds  he  possessed  at  his  death,  and  the  be- 
quest is  clearly  specific.  He  also  gives  her  his  plate 
for  life,  and  afterwards  to  other  persons.  It  is  very 
obvious  that  the  leaseholds  and  plate  are  given  free 
from  the  payment  of  debts ;  this  is  clear  from  all  the 
cases.  That  being  so,  I  am  of  opinion  that  it  is  not 
possible  to  separate  them  from  the  rest  of  the  personal 
estate,  and  that  the  widow  takes  them  altogether. 

But  that  alone  would  not  exonerate  the  personal 
estate.  There  must  be  something  more  in  the  words 
of  the  will. 

The  testator  then  devises  all  his  real  estate  in  trust 
to  sell,  and,  out  of  the  produce,  to  pay  "  his  funeral 

and 

(a)  18  Fc$ey,  138. 
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1865.       and  testamentary  expenses  and  debts."     Here  we  have 
„y^"~*J'      the  direction  to  pay   the  "funeral  and  testamentary 
9m  expenses    out  of  the  produce  of  the  real  estate,  which 

GiLBSftTto*.  wordSj  though  not  sufficient  of  themselves,  are  im- 
portant and  have  always  been  relied  on  as  shewing 
an  intention  to  exonerate  the  personal  estate  (a). 
Though  not  sufficient  of  themselves  to  exonerate  the 
personal  estate,  they  become  important  when  coupled 
with  the  previous  gift  of  the  whole  personal  estate 
in  the  shape  of  a  specific  bequest. 

The  testator  then  directs  the  trustee  "  to  invest  the 
residue  of  such  money/9  that  is  the  residue  of  the 
produce  of  the  sale  of  the  real  estate  which  remains 
after  the  payment  of  his  "funeral  and  testamentary 
expenses  and  debts/'  and  to  pay  the  income  thereof 
to  bis  wife  for  life,  and  afterwards  to  his  sisters  and 
then  to  bis  nephews  and  nieces.  And  he  goes  on 
to  direct,  that  until  the  sale  of  the  real  estate,  the 
income  shall  be  applied  in  the  same  manner  as  the 
income  would  have  been  payable  "  if  such  real  estates 
had  then  been  6old  and  the  net  surplus  moneys  had 
been  invested." 

It  is  also  to  be  observed  that  the  wife  was  not  the 
executrix,  and  that  no  legacies  were  given,  so  that 
there  was  nothing  to  fall  on  the  personal  estate. 

Having  regard  to  all  these  circumstances,  it  appears 
to  me  that  the  cases  referred  to  of  Greene  v.  Greene, 
Michel!  v.  Michell,  and  Lance  v.  Aglionby  apply,  and 
that  in  strict  accordance  with  what  has  been  laid  down 
by   Lord   Eldon  in  Booth  v.   Blundell  and   by  Sir 

William 

(a)  See  Ram  on  Asuti,  64. 
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William  Grant  in  Tower  v.  Lord  Rous,  I  must  declare 
that  the  real  estate  is  primarily  liable. 

GlLBERTSON 

The  costs  of  this  special  case,  not  being  testamentary   Gilbrrtbon. 
expenses,  are  payable  out  of  the  personal  estate  (a). 


(a)  See  Browne  v.  Groombridge,  4  Mad.  495  ;   Webb  v.  Be  Beaur 
voisin,  31  Bcav.  573. 


COCHRANE  v.  WILLIS. 

3%  9, 10, 31. 

FT1HE  question,  in  this  cause,  was  as  to  the  validity  in  October, 

"**      of  an  agreement  entered  into  between  the  Plain*  th^  plalntiff» 
°  who  was  en- 

tiff,  by  his  attorney,  and  the  Defendants,  on  the  30th  titled  to  an 

October,   1863.    The  bill  in  substance,  though  not  in  ^during 

terms,  prayed  the  specific  performance  of  this  agree-  the  life  of 
rrw      t»  i •  i  •»•  »» »t  and 

ment.     The  facts  were  not  in  dispute,  and  were  as  that  without 

follows :—  impeachment 

of  waste,  en- 
In  the  beginning  of  1863,  Joseph  Willis,  a  merchant  teredinto  an 
„,  r      !•#.        .  i  •  i  agreement 

in  Calcutta,  was  tenant  for  life  without  impeachment  with  there- 
of waste  of  an   estate   called    Halsnead  Hall,  near  maindermen 

'  as  to  the  tim- 

Prescot  in  Lancashire,  not  far  from  Liverpool,  with  re-  ber  on  the 

mainder  to  his  first  and  other  sons  in  tail  male,  with  ^wntoajf 
remainder  to  the  Defendant  Daniel  Willis,  his  brother,  parties,  J.  W. 
for  life,  without  impeachment  of  waste,  with  remainder  jn^  j„  $ep- 

t0  tember  pre- 
vious, whereby 
all  the  Plain- 
tiff's interest  in  the  timber  had  ceased : — Held,  that  the  contract  having  been  entered 
into  by  mistake  was  not  binding  in  equity  upon  the  remaindermen. 

An  agreement  entered  into  between  A.  B.  (the  assignee  of  a  tenant  for  life  without 
impeachment  of  waste)  and  the  Defendants  (the  remaindermen)  by  which  it  was 
agreed,  1st,  that  A.  B.  should  be  entitled  to  the  timber  as  if  cut  in  August  previous; 
2udly,  that  the  Defendants  should  carry  out  the  agreement ;  3rdly,  that  A.  B.  should 
have  no  greater  right  than  he  had  in  August ;  4thly,  that  A.  B.  should  not  cut  the 
timber  until  December  :—Held,  that  the  remaindermen  received  no  consideration  for 
this  agreement,  and  that  it  was  nudum  factum. 


Cochrane 
v. 
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to  the  Defendant  Henry  Rodolph   Willis,  his  eldest 
son,  as  tenant  in  tail.    Joseph  Willis,  who  was  about 
eighty  years  old,  had  no  son,  and  his  brother,  Daniel 
WiLLii.       Willis,  managed  the  estate  for  him  in  Lancashire. 

In  June,  1S63,  Joseph  Willis  became  insolvent,  and 
the  whole  of  his  property  became  vested  in  the  official 
assignee  of  the  Court  for  the  relief  of  insolvent  debtors 
at  Calcutta  (the  Plaintiff  in  this  suit).  He  imme- 
diately sent  a  power  of  attorney  to  Messrs.  Graham  6f 
Lyde,  in  London,  to  act  for  him,  and,  at  the  same  time, 
informed  them,  that  the  insolvent  was  entitled  to  a  life 
interest  in  an  estate  near  Prescot  in  Lancashire,  known 
as  Halsnead  Hall,  and  also  a  leasehold  property  near 
the  estate,  known  as  the  Can  Colliery,  and  also  to  some 
money  known  as  the  Patrimonial  Fund. 

This  was  in  fact  a  correct  account  of  all  the  property 
which  the  insolvent  was  entitled  to  in  this  country. 

Immediately  on  the  receipt  of  this  letter,  in  August, 
1863,  Messrs.  Graham  §f  Lyde  wrote  to  the  Defendant 
Daniel  Willis  for  an  account  of  this  property.  By 
him  they  were  referred  to  Messrs.  Farrar,  Jarman  4f 
Co.,  and  through  them  to  Messrs.  Lawrance,  Plews  ft 
Co.  Little  detailed  information  was  afforded  by  the 
Defendants  till,  on  10th  October,  1863,  Messrs.  Gra- 
ham $  Lyde  threatened  to  institute  proceedings.  On 
the  22nd  October,  1863,  a  statement  was  furnished  to 
them  by  Messrs.  Lawrance,  Plews  fr  Co.,  and  on  the 
following  day,  Messrs.  Graham  $  Lyde  complained 
that  it  had  not  been  communicated  to  them  before. 
A  day  or  two  after  this,  Mr.  Lyde,  accompanied 
with  Mr.  Barry,  a  gentleman  in  his  office,  went  down 

to 
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to  Liverpool,  to  make  the  necessary  arrangements  re-  1865. 
spec  ting  the  insolvent's  property,  and  after  various 
communications  between  the  parties,  a  meeting  took 
place  at  Hahnead  Hall  on  the  30th  of  October, 
1863.  The  persons  present  were,  Mr.  Lyde  and  Mr. 
Barry,  on  behalf  of  the  Plaintiff,  and  on  the  other 
side,  the  Defendants  with  Mr.  Williams  their  land 
steward  and  Mr.  Farrar  their  solicitor.  At  this 
meeting  the  agreement  in  question,  which  bad  pre- 
viously been  discussed,  was  finally  settled  and  signed 
by  the  two  Defendants,  and  by  Mr.  Lyde,  in  the 
name  of  his  firm  of  Graham  §f  Lyde.  It  was  as 
follows : — 

"  Memorandum  of  agreement  made  and  entered 
into  between  Daniel  Willis,  of  &c,  and  Henry  Ro- 
dolph  Willis  of  the  one  part,  and  John  Cochrane,  Esq., 
of  Calcutta,  barrister-at-law,  official  assignee  of  the 
Court  for  the  relief  of  insolvent  debtors  at  Calcutta, 
of  the  other  part.  Whereas  Joseph  Willis  has  been 
adjudged  an  insolvent  by  the  said  Court :  And  where- 
as Daniel  Willis  was  agent  in  England  of  Joseph 
Willis,  and  heard  of  such  insolvency  on  or  about  the 
6th  day  of  August  last :  And  whereas  Messrs.  Gra- 
ham fy  Lyde,  the  agents  in  England  of  John  Cochrane, 
at  once  applied  to  Daniel  Willis  for  a  statement  of  the 
assets  of  Joseph  Willis  and  to  be  put  in  possession 
of  such  information  as  would  enable  them  to  act,  which 
the  said  Daniel  Willis  has,  until  within  the  last  few 
days,  delayed  to  do.  And  whereas  Messrs.  Graham  §f 
Lyde  have  called  upon  Daniel  Willis  forthwith  to  put 
them,  as  representing  John  Cochrane,  in  the  position, 
so  far  as  represents  the  assets  of  Joseph  Willis,  they 
would  or  might  have  been  in  if  Daniel  Willis  had, 
on  their  application  in  August  last,  at  once  put  them 
in  possession  of  such  estate  and  effects :  And  whereas 
Daniel  Willis  and  Henry  Rodolph  Willis  are  respec- 
tively 
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1865.  tively  interested,  in  reversion,  in  all  or  a  portion  of  the 
real  and  leasehold  hereditaments  and  premises  situate 
in  the  parishes  of  Prescot  and  Huxton  and  Bolton-k- 
Moors  or  one  or  more  of  the  townships  thereof,  respec- 
tively, or  elsewhere,  lately  in  the  possession  of  Daniel 
Willis,  as  such  agent  as  aforesaid :  And  whereas,  in 
particular,  Messrs.  Graham  fy  Lyde  have  called  upon 
Daniel  and  Rodolph  Willis  to  put  them  in  such  posi- 
tion, as  aforesaid,  as  regards  the  timber  and  timberlike 
trees  and  other  trees,  plantations  and  underwood,  in 
and  upon  the  said  hereditaments  and  premises,  and, 
as  regards  all  fixtures  and  quasi-fixtures,  articles  and 
things  in  or  about  the  same,  which,  as  representing  the 
official  assignee  and  through  him,  Joseph  Willis,  they 
were  entitled  to  fell,  cut  down,  root  up  or  move  and 
carry  away  on  the  15th  day  of  August  last,  and 
threaten,  if  Daniel  Willis  and  Henry  Rodolph  Willis 
decline  to  enter  into  such  engagement,  forthwith  to  fell, 
cut  down,  root  up,  and  move  and  carry  away  the  same, 
as  far  as  they  legally  can  or  may.  And  whereas  Daniel 
Willis  and  Henry  Rodolph  Willis,  being  very  desirous 
to  avert,  if  possible,  such  a  course,  which  would  irre- 
parably injure  the  said  hereditaments  and  premises, 
have  offered  and  agreed  to  enter  into  the  agreement 
and  arrangement  hereinafter  contained :  Now  it  is 
mutually  agreed,  by  and  between  Daniel  Willis  and 
Henry  Rodolph  Willis,  and  each  of  them  apart  from 
the  other,  on  the  one  part,  and  John  Cochrane,  on  the 
other  part,  as  follows : — 

"  1st.  That  John  Cochrane,  as  such  assignee  as  afore- 
said, shall  be  and  be  deemed  and  taken  as  entitled  to 
the  said  timberlike  trees  and  other  trees,  plantations 
and  underwood,  in  or  upon  the  said  hereditaments  and 
premises,  and  the  said  fixtures  and  quasi-fixtures, 
articles  and  things,  in  or  about  the  same,  as  if  the 
same  had  been  respectively  felled,  cut  down,  rooted  up, 

removed 
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removed  and  carried  away  by  him  on  the  15th  day  of       1865. 
August  last. 

"2nd.  ThatDaaiei  Willis  and  Henry  JRodolph  Willis, 
to  the  extent  of  and  according  to  their  respective  in- 
terests in  the  said  hereditaments  and  premises,  present 
or  future,  will  carry  out  this  agreement, 

"3rd.  That  nothing  herein  contained  shall  be  con- 
strued  as  giving  John  Cochrane  any  right,  title  and 
interest  besides  what  he  had  or  could  have  exercised 
on  the  said  15th  day  of  August  or  since. 

"  4th.  That  John  Cochrane  shall  not  fell,  cut  down, 
root  up  or  move,  or  carry  away  any  timber,  fixtures  or 
quasi-fixtures,  in  or  about  the  said  hereditaments,  be- 
fore the  1st  of  December  next." 

At  the  time  when  this  agreement  was  entered  into, 
Joseph  Willis  was  dead,  he  had  died  on  the  24tb  of 
September  previously,  but  the  fact  was  unknown  to 
each  and  every  one  of  the  persons  signing  the  agree- 
ment or  present  at  the  time. 

This  suit  was  instituted,  in  November,  1863,  by  Mr. 
Cochrane  against  Daniel  Willis,  and  Henry  Hodolph 
Willis,  stating  the  above  circumstances  and  alleging 
that  "it  was  for  the  interest  of  the  Defendants,  as 
long  as  possible,  to  delay  the  Plaintiff  and  prevent  him 
from  entering  into  possession  of  the  freehold  and  lease- 
hold hereditaments,  and  from  cutting  or  selling  the 
timber  and  other  trees  and  plantations  and  underwood 
thereon,  and  from  taking  down  or  removing  the  fixtures 
and  quasi-fixtures  and  other  articles  and  things  in  or 
upon  or  affixed  to  the  said  mansion-house  and  premises, 
and  they  were  desirous  of  delaying  the  Plaintiff  and 
preventing  his  obtaining  the  benefit  of  the  said  pro- 
perty accordingly.    And,  to  that  end,  Daniel  Willis 

with 
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1865.       with  the  concurrence  of  Henry  Rodolph  Willis,  from 

^^^      time   to  time,   by   himself  and    his    solicitors,  made 
Cochrane  ,     *      .  _     _  _  ^     ,  I    , 

v.  promises   to   the   satd    Messrs.    Graham  fr  Lyde  to 

Willu.      supply   the   said   information   or  such   information  as 

would  enable  them  to  act  for  the  Plaintiff,  on  behalf 

of  the   said   insolvent's  creditors,  and   to  realize  the 

aforesaid  property,  but  purposely  omitted  to  fulfil  the 

said   promises,   and    much  correspondence  took  place 

between  Messrs.  Graham  fy  Lyde,  on  the  part  of  the 

Plaintiff,  and  the  Defendants  and  their  solicitors,  in 

reference  to  the  matters  aforesaid,  and  the  Defendants, 

from  time  to  time,  put  Messrs.  Graham  fr  Lyde  off. 

That  Messrs.  Graham  If  Lyde  relied  on  the  promises  of 

Defendant  Daniel  Willis,  and,  on   the   faith   thereof, 

forbore  to  take  proceedings  to  compel  the  performance 

of  the  said  promises  and  the  furnishing  the  aforesaid 

information,  but,  ultimately,  Messrs.  Graham  Sf  Lyde 

threatened  to  take   legal   proceedings   to   enforce  the 

Plaintiffs  said   rights,   and   thereupon  Daniel  Willis 

signed  and  on  the  22nd  day  of  October  last  delivered  to 

the  said  Messrs.  Graham  fr  Lyde  a  paper  entitled  Re 

Jos.  Willis— Mr.  Daniel  Willis's  report  as  to  property, 

which  gave  the  said   Messrs.   Graham  §f  Lyde  some 

information  as  to  the  said  property." 

The  bill  prayed  a  declaration,  that  the  timber  and 
fixtures  were,  in  equity,  to  be  considered  as  if  the  same 
had  been  felled,  removed  and  carried  away  by  the 
Plaintiff  on  the  said  15th  day  of  August  last,  and  that 
the  Defendants  were  trustees  thereof  for  the  Plaintiff, 
or  otherwise  that  it  might  be  declared  that  the  Defend- 
ants were  bound  to  make  good  to  the  Plaintiff  the  value 
of  the  timber  and  fixtures,  and  pay  to  the  Plaintiff 
such  value. 

Mr.  Baggallay  and  Mr.  G.  Lake  Russell,  for  the 

Plaintiff 
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Plaintiff.  First.  This  was  a  valid  agreement  bond  fide 
entered  into;  both  parties  had  an  equal  knowledge, 
and  the  very  object  of  it  was  to  compromise  uncertain 
rights,  and  place  the  Plaintiff  in  the  same  position  as 
he  would  have  been,  if  he  bad  exercised  his  powers 
over  the  timber  in  August  previously.  Secondly.  The 
circumstance  that,  at  the  date  of  the  contract,  Joseph 
Willis  was  dead,  but  of  which  fact  all  the  parties  were 
ignorant,  does  not  affect  the  validity  of  this  contract. 
It  is  like  insuring  a  ship  on  her  voyage,  in  which  case 
the  insurance  may  be  recovered,  though  the  vessel 
happened  to  be  lost  at  the  date  of  the  policy.  Thirdly. 
An  equity  arises  in  favour  of  the  Plaintiff,  from  the 
delay  on  the  part  of  the  Defendant  (an  agent)  in 
civing  the  Plaintiff  the  necessary  information.  If  the 
Defendant  had,  in  August,  made  the  Plaintiff  ac- 
quainted with  his  rights,  he  would  have  at  once  rea- 
lized the  timber,  &c. 


1865. 


Mr.  Selwyn,  Mr.  Hobhouse  and  Mr.  Laiorance,  contrci. 
Upon  the  death  of  the  tenant  for  life  in  September,  the 
Plaintiff  ceased  to  have  any  interest  in  the  estate,  the 
Defendants  received  no  consideration  for  this  contract, 
it  was  a  mere  nudum  pactum  and  cannot  be  enforced. 
Secondly.  The  agreement  was  entered  into  by  the  De- 
fendants in  ignorance  of  their  rights  at  the  time.  They 
believed  that  Joseph  JfQllis  was  alive  and  that  the 
Plaintiff  was  then  entitled  to  the  estate;  the  con* 
trary  was  the  fact,  and  this  Court  never  assists  in 
enforcing  a  contract  entered  into  under  such  circum- 
stances. Thirdly.  In  October,  the  Plaintiff,  who  was 
in  India,  well  knew  of  the  death  of  the  tenant  for 
life,  and  this  knowledge  affects  the  agreement  entered 
into  by  his  agent  in  England,  who  must  be  assumed 
to  have  the  same  information  as  his  principal.  Fourthly, 
The  Plaintiff's  remedy,  if  he  has  any,  is  at  law.    Lastly, 

vol.  xxxiv— in.  c  c  The 
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1865.       The  case  of  a  marine  policy  does  not  apply,  for  (he 

^*/^r'      event  is- specially  provided  for  by  the  policy.    They 

ochran       ^.^  jp^y  ^  Newman  (a)  i    Wedgwood  ▼.  Adam(byf 

Willie       Falcke  v.  Gray(c);  White  v.  Damon  (d);  M'Chrthy 

v.  Dtcaix(e);  Harnett  v»  Yeldbig(f)> 

Mr>  Baygallay  in  reply. 


7'Atf  MASTEft  O/*  *A*  ROLLS* 

3%  31.  The  question  is,   whether  this  agreement   has  any 

validity,  and  whether  it  can  be  enforced  by  the  Plain- 
tiff. When  this  case  came  before  me  on  demurrer, 
I  was  of  opinion  that  the  agreement  could  not  be 
enforced,  and  that  there  was  no  consideration,  pro- 
ceeding from  the  Defendants  or  either  of  them,  suffi- 
cient to  support  it.  I  was  also  of  opinion,  that  the 
agreement  having  been  entered  into  in  ignorance  of 
the  death  of  Joseph  Willis,  this  constituted  a  mistake 
which  was  sufficient  to  induce  this  Court  to  abstain 
from  enforcing  the  contract,  even  if  there  had  been 
a  good  consideration  apparent  on  the  face  of  the  agree- 
ment. 

On  further  and  more  mature  consideration,  I  retain 
the  opinion  I  expressed  on  the  demurrer.  The  only 
consideration  apparent  on  the  face  of  the  contract, 
by  which  the  Defendants  obtain  anything  is,  if  at  all, 
to  be  found  in  the  fourth  stipulation,  viz.,  that  the 
Plaintiff  shall  abstain  from  felling  or  removing  timber 

or 

(a)  2  Cot,  77.  (e)  2  Run.  $  Jfy/.  614. 

(6)  6  Be«t>.  600.  (J)  Sel.  £   U/.5A9;  2  ScL 

(c)  4  Drew.  65  \.  tf,  P.  951. 

(d)  7  VeUy,  30. 
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or  fixtures  for  thirty-one  days,  viz.,  till  the  1st  De-  1865. 
cember.  There  is  no  condition  giving  them  a  right  of 
preemption.  The  timber,  according  to  the  usual  cus- 
tom in  such  matters,  could  not  usefully  be  felled  before 
the  winter  set  in ;  and  if  there  were  any  oak  trees,  they 
would  most  profitably  be  felled  in  the  spring  of  the 
ensuing  year.  The  benefit  of  shade  and  mast  during 
the  month  of  November  is  nominal,  and  not  in  my 
opinion  sufficient  to  support  such  an  agreement.  I 
think  that  if,  on  the  day  after  the  agreement  had  been 
entered  into,  the  Defendants  had  repudiated  it,  the 
Plaintiff  could  not,  although  Joseph  Willis  had  then 
been  alive,  have  obtained  from  this  Court  a  decree  for 
the  specific  performance  of  it. 

But  it  is  unnecessary  to  consider  that  question,  for 
in  my  opinion,  the  fact  that  Joseph  Willis  was  then 
dead  removes  all  possible  right  on  the  part  of  the 
Plaintiff. 

It  is  argued,  on  the  part  of  the  Plaintiff,  that  this 
agreement  was  intended  to  be,  and  must  be  treated  as 
being,  to  this  effect : — In  consideration  of  your  abstain* 
ing  for  thirty-one  days  from  felling  any  timber,  we 
consent  that  you  shall  have  now  and  hereafter  the 
same  full  right  to  the  timber  and  fixtures  which  you 
had  during  the  life  of  Joseph  Willis,  although  be 
should  be  now  dead  at  the  time  of  executing  this 
agreement.    This  is  obviously  untenable. 

Suppose  it  to  be  so  expressed,  it  amounts  to  this : — In 
consideration  of  your  forbearing  to  do  what  you  are 
not  legally  entitled  to  do,  in  consideration  of  your 
postponing  to  commit  a  trespass  on  our  land,  we 
consent  that  you  shall  have  all  the  timber  and  fixtures 
which  belonged  to  the  prior  tenant  for  life,  but  which 
c  c  2  ceased 
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ceased  to  belong  to  him  on  his  death.  The  answer, 
in  my  opinion,  is  two-fold.  In  the  first  place,  th*t 
is  not  the  agreement ;  and  in  the  second  place,  if  it 
were,  it  would  be  bad  on  the  face  of  it,  and  one  which 
could  not  be  enforced  in  a  Court  of  Equity. 

But  both  parties  obviously  believed  that  the  insol- 
vent was  then  alive,  the  Defendants  clearly  did.  Mis- 
take as  to  the  rights  of  a  party  who  enters  into  a  con- 
tract has  always  been  considered  sufficient,  in  this 
Court,  to  prevent  the  Court  from  exercising  the  power 
it  possesses  of  compelling  the  specific  performance,  and 
in  such  cases,  it  leaves  the  parties  to  their  remedy  at 
law.  It  is  true  that  in  cases  of  family  arrangements, 
a  doubt  as  to  an  existing  fact  has  been  considered 
sufficient  to  support  the  arrangement ;  this  is  on  the 
ground  of  the  peace  of  families;  but  this  case  does 
not  come,  nor  is  it  alleged  that  it  comes,  within  that 
rule. 

In  other  cases  so  strongly  has  a  Court  of  Equity 
acted,  upon  the  ground  that  mistake  takes  away  the 
foundation  of  such  a  right  as  that  of  specific  perform- 
ance, that  in  one  case  before  Lord  Hardwicke,  Bingham 
v.  Bingham  (a),  where  a  man  had,  by  mistake,  bought 
an  estate  of  which  he  was  the  real  owner,  the  pur- 
chaser was  allowed  to  recover  back  the  purchase- 
money,  which  he  had  so  erroneously  paid  in  ignorance 
of  his  real  right. 

That  case  would  seem  to  apply  to  the  present,  even 
if  the  Defendants  here  had,  on  the  30th  October,  1863, 
paid  to  the  Plaintiff's  agents  1,000/.  for  the  price  of  the 

timber 


(a)  1  Vcz.  ten.  126. 
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limber  and  fixtures,  under  the  belief  that  they  belonged 
to  the  insolvent,  but  which,  in  truth,  were  no  longer 
his.  But,  as  the  case  stands,  it  is  much  stronger  in 
their  favour.  Willis. 


Cochrane 
v. 


The  Defendants  rely  also  on  the  fact,  that  Messrs. 
Graham  #  Lyde,  who  entered  into  this  agreement,  did 
so  solely  as  the  agents  for  the  Plaintiff,  and  insist  that 
the  agents  can  stand  in  no  better  position  than  the 
Plaintiff  himself,  and  that,  though  this  case  is  relieved 
from  all  taint  of  fraud,  still  that  the  fact  is,  that, 
at  the  time  when  the  Plaintiff,  by  his  agents,  entered 
into  this  contract,  he  knew  that  the  insolvent  was 
then  dead  and  had  been  dead  a  month. 

The  Plaintiff  endeavours  to  get  rid  of  this  objec- 
tion by  referring  to  the  ordinary  case  of  insuring  a 
vessel  at  sea,  where  the  insurance  holds  good,  though 
the  vessel  was  lost  at  the  time  when  the  contract  of 
insurance  was  effected.  But,  in  reply  to  this  answer, 
it  is  justly  observed,  that  this  very  objection  is  foreseen 
and  obviated  in  policies  of  insurance  against  losses  at 
sea,  by  the  introduction  into  the  policy  of  the  words 
"  lost  or  not  lost." 

Upon  the  whole,  in  every  way  that  I  look  at  this 
case,  it  appears  to  me  that  this  is  a  contract  without  con- 
sideration, entered  into  under  a  mistake,  which,  as  the 
circumstances  now  appear,  this  Court  will  not  give 
either  party  any  assistance  to  enforce. 

The  Plaintiff  by  his  counsel  contends,  that  this  is  not 
an  agreement,  but  an  actual  conveyance  of  the  timber; 
if  so,  the  Plaintiff  must  enforce  his  right  at  law  and 
not  come  here  for  assistance.  So  also,  my  refusal  to 
give  relief  will  not  preclude  the  Plaintiff  from  bringing 

any 
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1865. 


Any  actidn  at  law  that  he  may  be  advised  to  lommeiicp, 
and  if  it  be  a  good  agreement  for  valuable  consideration, 
be  may  obtairi,  at  law,  such  damages  as  he  has  sustained 
by  the  refusal  of  the  Defendants  to  perform  it  In 
my  opinion,  it  is  equally  nugatory  both  at  law  and 
in  equity,  aiid  I  must  dismiss  the  bill  with  costs. 


Note. — Affirmed  by  the  Lords  Justices,  7th  Novtmber,  1865. 


Feb.  23. 

The  Master 
of  the  Rolls 
declined  to 
direct  a  writ 
of  prohibition 
to  issue  to  the 
Court  of 
Chancery  of 
the  county 
palatine  of 
Lancaster,  in 
respect  of  an 
order  for  taxa- 
tion, his 
Honor  being 
of  opinion 
that  the  proper 
course  was  to 
appeal  to  the 
Appellate 
Court  consti- 
tuted by  the 
17  &  18  Vict. 
a  82. 


Ex  parte  WILLIAMS. 


/~\N  the  30th  of  January,  1865,  an  order  for  taxation 
^-^  had  been  made  by  the  Court  of  Chancery  of  the 
county  palatine  of  Lancaster. 

Mr.  Lloyd  Morgan  now  moved  for  a  writ  of  pro- 
hibition, on  the  ground  that  the  Court  had  not  juris- 
diction under  the  6  &  7  Vict.  c.  7,  s.  37,  to  make  the 
order.  He  argued,  that  the  registrar  could  not  refer 
to  the  proper  officers  of  any  other  Court  to  assist  him 
in  taxing  and  settling  any  part  of  the  bill  (s.  42),  and 
that  "  prohibition  lies  to  the  duchy  courts  and  courts 
of  a  county  palatine  ;w  Comyn's  Dig.  u  Prohibitum  " 
{A.  1);  and  see  Bacon's  Abridg.  (a). 

The  Master  of  the  Rolls. 

I  do  not  think  I  have  any  jurisdiction.  The  proper 
course  is  this : — If  the  Vice-Chancellor  of  Lancaster 
has  made  an  order  which  he  has  no  authority  to  make, 

you 


(a)  Vol  7  (5/A  ed.)%  p.  137;  vol.  7  {7th  erf.),  588. 
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you  must  appeal  to  the  Lords  Justices,  who  may  reverse       1865. 
his  order.     I  should  only  make  an  order  to  shew  cause,      w-/*^ 
and  this  would  constitute  me  a  judge  of  appeal  over     Wiluams. 
the  decisions  of  the  Vice-Chancellor  of  Lancaster.    The 
Lords  Justices  have  jurisdiction,  and  if  you  say  the  Vice- 
Chancellor  has  made  an  improper  order,  you   must 
apply  to  them  under  the  act  of  parliament  (17  &  18 
VicU  c.  82),  which  furnishes  a  regular  and  formal  mode 
of  obtaining  redress. 


Note. — The  Lords  Justices,  as  I  have  been  informed,  entertained 
the  application,  but  directed  notice  to  be  given.  The  decision  of  the 
Master  of  the  Rolls  was  not,  aa  I  understand,  ultimately  affected. 


BARWELL  v.  BARWELL. 

May  5,  9,  30. 

UNDER  the  will  of  his  father,  who  died  in  1804,  A  trustee,  who 
Charles  Barwtll  was  entitled  to  one-ninth  of  his  ^"priSe"1 
father's  property.     This  consisted  principally  of  a  house  a  charge  on  the 

in  Calcutta,  which  was  not  sold  until  1863.  may, ^f  for  a  ' 

long  lapse  of 

years  the  crs- 

In   March,   1834,    Charles  Harwell  mortgaged   his  tuti  que  trutt 

one-ninth  share  to  Mr.  Lowe  to  secure  a  sum  of  10,500Z.  ?fuse  t0  a^P4 

'  the  purchase, 

and  interest.  keep  it  for 

j     himself. 
ln      There  is  no 
rule  of  equity 
irhich  prevents  one  of  several  residuary  legatees  buying  the  share  of  another  or  pur- 
chasing for  less  than  the  amount  a  charge  on  the  share  of  another. 

A  suit  to  act  aside  a  transaction  entered  into  openly  twenty  years  previously  cannot 
be  sustained. 

In  1834,  C.  B.,  one  of  several  cestuis  que  trust,  mortgaged  his  share  for  10,500/.  In 
1842,  the  trustees  bought  up  this  mortgage  for  1,200/.  for  the  benefit  of  C.  fi.'f  widow 
and  family,  but  they  were  unable  to  find  the  purchase-money.  Thereupon  three  other 
eettvit  que  trutt  became  the  purchasers,  and  six  years  afterwards  they  became  trustees. 
By  an  unexpected  sale  of  the  trust  property  in  1 863,  the  whole  mortgage  money  was 
paid.  Upon  a  bill  filed  in  1864  by  C.  B  's  widow: — Held,  that  she  was  entitled  to  no 
interest  in  tfiia  beneficial  purchase. 
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1865.  In  December,  1836,   Charles  Barwell  died,  leaving 

the  Plaintiff,  his  widow,  and  several  children. 

In  August,  1842,  Mr.  Lowe,  being  desirous  of  dis- 
posing of  his  mortgage,  proposed  to  Mr.  Brace  (the 
then  sole  trustee  of  the  father's  will)  to  sell  his  mort- 
gage, and  ultimately,  on  the  6th  of  December,  1842, 
Brace  agreed  to  buy  and  Lowe  to  sell  it  for  1,200/. 
It  was  admitted  that  this  purchase  was  not  made  by 
Lowe  on  his  own  account,  but  that  it  was  intended  for 
the  benefit  of  the  family  of  Charles  Barwell.  When, 
however,  the  purchase-money  became  payable,  they 
became  wholly  unable  to  pay  or.  procure  it,  though 
every  exertion  was  made  to  obtain  it  from  Mrs.  Charles 
Barwell,  her  family  or  friends. 

After  every  attempt  to  procure  the  money  had  failed, 
the  mortgage  was  purchased  and  paid  for  by  William 
Rose  Barwell,  Charles  William  Short  and  George  Sleed 
(three  of  the  other  cestuis  que  trust),  and  the  mortgage 
was  conveyed  to  them  by  Mr.  Brace  on  the  1st  of 
October,  1843. 

Upwards  of  six  years  afterwards,  in  1850,  these  three 
purchasers  were  appointed  trustees  of  the  father's  will 
in  the  place  of  Mr.  Brace,  who  retired. 

During  the  whole  of  these  transactions,  there  was  no 
legal  personal  representative  of  Charles  Barwell  in  this 
country.  In  1863,  the  Calcutta  property  was  sold  at  the 
unexpected  price  of  77,500/.,  and  Mrs.  Charles  BarwelU 
afterwards,  in  December,  1863,  obtained  letters  of  admi- 
nistration in  this  country  to  the  estate  of  her  husband. 
She  instituted  this  suit  in  May,  1864,  praying  a  declara- 
tion that  the  three  purchasers  of  Lowe's  mortgage  were 
only  entitled  to  charge  her  with  the  sum  of  money  actually 
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paid  by  them  to  Mr.  Lowe  for  bis  debt,  with  interest 
thereon.  She  alleged,  first,  that  proper  information  had 
not  been  given,  and  that  the  value  of  the  property  had 
been  misrepresented  ;  and  secondly,  that  the  purchase 
was  really  one  made  by  Mr.  Brace,  the  trustee,  and 
that,  therefore,  according  to  the  acknowledged  rules  of 
this  Court,  it  could  only  be  held  for  the  benefit  of  his 
cestui  que  trust. 

Mr.  Hobhouse  and  Mr.  Terrell  for  the  Plaintiff,  the 
widow  of  Charles  Harwell,  cited  Rx  parte  James  (a); 
Ex  parte  Bennett  (b) ;  Randall  v.  Errington  (c). 

Mr.  Selwyn  and  Mr.  Colt  for  the  purchasers  cited 
Gregory  v.  Gregory  (rf);  Roberts  v.  Tunstall(e). 

Mr.  Hobhouse  in  reply. 


The  Master  of  the  Rolls  recapitulated  the  facts,  May  30. 
and,  on  the  first  point,  came  to  the  following  con- 
clusion:— "  Upon  the  most  careful  examination  I  have 
been  able  to  give  to  the  evidence,  I  think  that  the  case 
of  the  Plaintiff  fails.  I  cannot  find,  throughout  the 
evidence,  any  trace  of  any  concealment  by  any  one,  or 
that  any  facts  were  suppressed  from  Mrs.  Barwell  or 
her  brother. 

I  can  come  to  no  other  conclusion  than  that  Mr. 
Brace  entered  into  the  transaction  solely  from  a  desire 
of  benefiting  Mrs.  Charles  Barwell  and  her  family,  and 

that 
(«)  8  Vet.  337.  (</)  Sir  G.  Cooper,  201. 

(6)  10  Vet.  380,  395.  («)  4  Hare,  257. 

(c)  10  Vet  423. 


374  CASES  IN  CHANCERY. 

1865*  that  he  was  deeply  grieved  and  mortified,  when  he  found 
that  her  friends  would  not  advance  the  money  required, 
or  even  give  a  bond  for  its  repayment 

On  the  ground  that  Mr.  Brace  was  a  trustee  and  that 
a  trustee  cannot  purchase  for  himself,  the  case  of  the 
Plaintiff  is,  in  my  opinion,  still  more  hopeless.  That 
rule  applies  only  where  the  trustee  purchases  for  bis 
own  benefit,  but  Mr.  Brace  did  not  purchase  for  his 
own  benefit,  he  repudiated  the  purchase  throughout 
It  was  never  made  or  thought  of  for  himself,  and 
although  he  advanced,  at  personal  inconvenience  to 
himself,  3002.  of  his  own  moneys,  he  did  so  solely  as  the 
agent  of  and  for  the  benefit  of  his  cestui*  que  trust.  He 
could  not  compel  Mrs,  Harwell  to  pay  the  purchase* 
money,  and  he  might  unquestionably,  if  all  his  cestui* 
que  trust  had  refused  for  a  long  lapse  of  years  to  adopt 
the  purchase,  have  kept  it  for  himself;  but  instead  of 
this,  when  the  cestuis  que  trust  whom  it  most  concerned, 
viz.  Mrs.  Charles  Barwell  and  her  family,  could  not 
or  would  not  adopt  the  purchase,  he  allowed  three  other 
of  his  cestuis  que  trust  to  take  it  for  themselves. 

But  assuming  that  he  had  bought  it  as  trustee  for 
himself  and  that  his  cestuis  que  trust  were  entitled  to 
the  benefit  of  it,  that  would  include  all  the  persons  for 
whom  he  was  trustee  in  this  matter,  in  other  words,  the 
class  of  persons  entitled  would  be  all  the  children  of  the 
original  testator,  which  would  reduce  Mrs.  BarwelTs 
interest  to  one-ninth. 

When  I  come  to  consider  the  particular  case  of  the 
three  gentlemen  who  bought  the  mortgage  and  took  the 
conveyance  of  it  by  the  deed  of  October,  1843, 1  fail  to 
discover  any  privity  between  them  and  the  Plaintiff 
which  should  deprive  them  of  the  benefit  of  their  pur- 
chase. 


Ba&well. 
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chase.    It  was  not  till  upwards  of  six  years  afterwards       1865. 
that  they  became  trustees  in  the  place  of  Mr.  Brace,     J^-^ 
and  there  is  no  law  or  rule  of  equity  which  prevents  one  v. 

of  several  residuary  legatees  from  buying  the  share  of 
another  or  from  purchasing  a  charge  on  the  share  of 
another.  Besides  all  the  difficulties  which  I  have  above 
enumerated,  the  time  which  has  elapsed  since  the  trans- 
action presents  another  and  insuperable  obstacle  in  the 
way  of  the  Plaintiff.  The  transaction  was  known  to 
every  one  at  the  time,  it  was  openly  done,  and  since 
then  upwards  of  twenty  years  have  expired. 

It  is  true  that  these  three  gentlemen  have  made  a  very 
good  purchase;  what  they  gave  1,200/.  for  in  1843 
produced  them  3,5897.  before  the  end  of  1850,  and  they 
will  probably  now,  in  1865,  receive  the  whole  balance 
of  the  10,500/.  and  interest,  or  nearly  so,  out  of  the 
produce  of  the  Calcutta  property.  But  though  it  id 
impossible  not  to  feel  regret  for  the  loss  which  this  lady 
has  suffered  from  the  timidity  and  refusal  of  her  friends 
to  assist  her  in  1843,  it  is  equally  impossible  for  this 
Court  to  interfere,  where  everything  was  open  and 
straightforward,  and  where  upwards  of  twenty  years 
have  elapsed  since  the  transaction  occurred,  and  when 
its  being  disputed  at  present  seems  to  have  arisen  rather 
from  the  unexpected  produce  of  the  estate  sold,  than 
from  any  well-founded  belief  in  the  irregularity  of  the 
original  transaction. 

I  must,  therefore,  refuse  to  make  the  declaration 
required,  but  I  must  make  a  decree  in  favor  of  the 
Plaintiff  as  to  her  right  to  redeem  the  mortgage,  on  the 
footing  of  the  mortgage  being  the  same  as  when  made 
to  Mr.  Lowe;  and  for  that  purpose  the  usual  accounts 
must  be  taken  as  in  an  ordinary  suit  to  redeem.  But 
this  will  entitle  the  Defendants  to  add  the  costs  of  the 
suit  to  their  mortgage  security. 
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1865. 
Mar.  16,  17. 

1866.  MICHOLLS  v.  CORBETT. 

Feb.  24. 

Whenapeqiii-  TTNDER  the  will  of  the  testator,  who  died  in  1844, 

by  aVur^8  *  certain  freehold  property  in  Eastcfieap  and  Phiipot 

chaser,  the        Lane,  in  the  city  of  London,  was  vested  in  trustees, 

vendor  must 

be  allowed  a     upon  trusts,  under  which  it  was  admitted  the  trustees 

reasonable        na(j  p0wer  t0  geu  but  no  power  to  lease, 
time  to  comply  r  r 

with  it.    Thus, 

wwrnadeTt  In  1852>  the  trastees  ,eased  the  Eastcheap  property 

the  end  of        for  twenty-one  years  at  a  rent  of  310/. 
June,  which 
involved  the 

necessity  of  jn  ig60,  they  leased  the  Phiipot  Lane  property  for 

instituting  a  '        J                                  r                   r     i       j 

suit  and  ob-  ten  years  at  a  rent  of  350/. 
taining  a  de- 
cree.    On  the 

1st  of  August,  On  the  1st  of  April,  1864,  the  trustees  sold  both 

consented  to      properties  by  auction  to  the  Defendant.     The  particulars 

comply  with      0f  ga]e  stated  the  leases,  that  the  will  contained  no 
the  requisition,  ,, 

and  they  power  to  lease,  and  it  provided  that  no  objection  should 

obtained  a        ^e  taken  on  account  thereof,  and  that  "  the  purchaser 
decree  in  >  r 

Michaelmat      should   take,  subject  to  such  interests  as  the  tenants 

in™  bul°o*n       miSht  be  entit,ed  to  under  the  8ame'" 
the  9th  of 

purchaser6  The   purchase  was  to  be  completed   on   the  8th  of 

gave  notice  to  J^ay% 

rescind  the  J 
contract : — 

waslneftc-1'         ^ucn  °^  tbe  Part,es  beneficially  interested  as  were 
tual.  competent  to  assent  adopted  the  sale,  but  there  were 

The  Court, 
in  sanctioning  some 

an  arrange- 
ment on  behalf  of  infants,  considers  not  only  their  pecuniary  interest  but  its  effect  as  a 
family  arrangement. 

Trustees,  who  had  n  power  of  sale  hut  no  power  of  leasing,  first  granted  leases  and 
afterwards  sold  subject  to  them.  Infants  being  interested,  the  Court  afterwards  sanc- 
tioned the  sale  on  their  behalf:—  Held,  that  the  purchaser  was  bound  to  complete. 
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some  infants  and  married  women  interested  in  the  1865. 
produce  of  the  sale,  and  who  could  not  assent.  The 
only  substantial  objection  which  arose  to  the  title  was 
this:— that  the  trustees  bad  committed  a  breach  of 
trust  by  granting  the  leases  without  authority,  and  that 
the  sale,  having  been  made  subject  to  those  leases,  was 
so  prejudicial  that  the  parties  not  sui  juris  were  not 
bound  by  it,  and  that  they  might,  therefore,  hereafter 
institute  proceedings  to  set  aside  the  sale.  The  opinion 
of  the  purchaser's  counsel,  which  was  sent  by  way  of 
requisition  on  the  21st  of  June,  1864,  stated  as  follows: — 

•'  The  proper  course  is,  for  Mr.  Corbett  (the  purchaser) 
to  require  the  sale  to  be  adopted  and  confirmed  under 
the  sanction  of  the  Court,  in  an  administration  suit,  so 
as  to  bind  all  parties  interested  or  who  may  be  inter* 
ested,  and,  in  default  of  this,  he  should  iusist  that  the 
contract  be  rescinded." 

Some  correspondence  ensued,  and  the  vendors,  on 
the  1st  of  August,  1864,  expressed  their  willingness  to 
comply  with  this  requisition;  but,  on  the  9th  of  August, 
1864,  the  purchaser  gave  notice  that  he  rescinded  the 
contract. 

To  remedy  the  objection,  the  vendors,  on  the  22nd  of 
October,  1864,  instituted  a  suit  of  Micholls  v.  Micholls 
against  all  persons  interested,  praying  a  declaration 
that  the  contract  was  fit  and  proper  and  ought  to  be 
carried  into  execution.  A  decree  to  that  effect  was 
made  on  the  12th  of  November,  1864,  but  the  purchaser 
still  insisted  that  the  contract  had  been  rescinded,  and 
he  refused  to  complete.  The  trustees  instituted  this  suit 
Jn  November,  1864,  for  the  specific  performance  of  the 
contract. 

Mr.  Selwyn  and  Mr.  Jessel,  for  the  Plaintiff,  cited 

Comtek 
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Cornick  v.  Pearce(a);  The  Earl  of  Malmesbury  v.  The 
Countess  of  Malmesbury  (b) ;  Salisbury  v.  Hatcher  (c); 
Chamberlain  y.  Lee  (rf) ;  Brooke  v.  Zorrf  Mostyn  (e). 

Mr.  Bagy  allay  and  Mr.  WolstenJtolme,  for  the  De- 
fendant, cited  2?ecfe  v.  Oakes(f);  Ord  v.  Noel(g); 
Mortlock  v.Buller(h). 


The  Master  of  the  Rolls. 

I  entertain  no  doubt  as  to  the  proper  decree  to  be 
made  on  this  occasion. 

I  am  of  opinion,  that  all  the  previous  matters  having 
been  perfectly  well  known  to  both  parties  when  the 
requisition  of  the  21st  June  was  sent  by  the  purchaser 
to  the  vendors,  the  purchaser  must  be  held  to  have 
accepted  the  title  and  waived  all  matters  prior  to  that 
time,  and  that,  subsequent  to  that  requisition,  it  was 
not  open  to  the  purchaser  to  say,  I  contracted  with  oue 
set  of  persons,  and  another  set  now  propose  to  sell  to 
me.  In  point  of  fact,  all  this  had  been  disposed  of 
previously  to  that  period,  and  I  must  take  up  and 
regard  the  matter  as  from  the  time  of  making  that 
requisition. 

The  purchaser,  at  the  end  of  June,  required  the  sale 
to  be  adopted  and  confirmed  under  the  sanction  of  the 
Court,  in  an  administration  suit,  so  as  to  bind  all  parties 
interested,  or  who  might  be  interested,  and  in  default 

of 


(a)  7  Hare,  477.  (/)  32  Beav.  555; 

(b)  31  Beav.  407.  34  L.  J.(Ch)  145. 

(c)  2  7.*  Coll.  (CA.)  54.  (g)  5  Madd.  438. 
Id)  10  Sim.  444.  (A)  10  Ves.  291. 
(<?)  33  Beav.  457. 
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of  this,  he  insisted  that  the  contract  should  be  re- 
scinded. 

The  vendors  admitted  their  obligation  to  comply  with 
that  requisition,  and  I  am  of  opinion,  that  it  was  not  in 
the  power  of  the  purchaser,  on  the  9th  of  August,  1864, 
to  put  an  end  to  the  contract 

The  Court  unquestionably  applies  this  principle  to  all 
these  cases,  viz.,  that  when  a  requisition  is  made  by  a 
purchaser,  the  vendor  must  have  a  reasonable  time  to 
comply  with  it.  Here  the  requisition  was  made  in  the 
latter  end  of  June,  and  the  time  required  for  obtaining 
the  opinion  of  counsel,  and  the  necessary  information 
as  to  the  state  of  the  family,  appears,  by  the  cor- 
respondence, to  be  brought  down  to  the  end  of  July  or 
the  beginning  of  August*  The  compliance  with  the 
requisition  involved  the  filing  of  a  bill  in  this  Court, 
and  obtaining  a  decree.  This  could  not  be  done  until 
the  following  Michaelmas  term,  and  this  was  a  reason- 
able time  to  be  allowed  for  the  purpose  of  complying 
with  the  requisition. 

The  question  I  have  next  to  consider  is,  whether  that 
requisition  has  been  complied  with. 

I  remember  that,  at  the  hearing  of  Micholls  v. 
Micholls,  the  only  argument  was  in  favor  of  the 
confirmation  of  the  leases ;  but  on  the  present  occasion, 
the  counsel  for  the  Defendant,  having  the  pleadings 
and  the  evidence  in  that  case  before  them,  have  been 
'enabled,  in  their  argument  before  me,  to. rehear  that 
case,  and  to  submit  to  my  consideration  whether  I 
arrived  at  a  sound  and  proper  conclusion,  when  I 
declared  it  was  for  the  benefit  of  the  children  and  the 
pen&ous  under  disabilities  that  this  contract  should  be 

carried 
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carried  into  execution.  On  reconsidering  the  case,  I 
am  still  of  opinion,  that  it  is  for  the  benefit  of  the 
persons  under  disabilities,  that  this  contract  should  be 
carried  into  execution.  It  is  very  true,  assuming  that 
the  property,  if  sold  discharged  from  these  leases,  would 
produce  a  larger  sum  than  it  has,  and  that  the  children 
would  ultimately  get  a  larger  sum  of  money  than  they 
will  under  this  contract,  as  far  as  the  corpus  is  con- 
cerned, still,  in  dealing  with  matters  of  this  sort,  and  in 
considering  what  will  be  most  for  the  benefit  of  infants 
and  persons  under  disability,  the  Court  does  not  solely 
regard  (though  it  is  always  a  material  element)  the  pe- 
cuniary interests  of  the  children  themselves.  It  regards 
also  their  relations,  their  families  and  their  situation 
towards  their  parents.  It  is  on  this  principle  that  the 
Court  has  considered  family  arrangements  fairly  entered 
into,  though  under  a  mistaken  view  of  circumstances  of 
the  case,  to  be  of  so  sacred  a  character,  that  it  will  not 
allow  them  to  be  set  aside,  though  it  appears  that  one  of 
the  parties  was  under  an  erroneous  impression.  The  case 
of  Gordon  v.  Gordon  (a),  and  many  other  similar  cases, 
afford  instances  of  the  application  of  that  principle, 
which  the  Court  has  very  strongly  enforced. 

When  I  had  to  consider  the  case  of  Micholls  v. 
Micholls,  I  found  that  the  children  and  persons  under 
disability  were  interested  in  two-thirds  of  the  property, 
that  the  last  lease  was  made  in  1860,  about  four  and  a 
half  years  ago,  and  that  since  that  time  there  appeared  to 
have  been  an  extraordinary  increase  in  the  value  of 
property  in  the  city  of  London.  But,  on  the  other 
hand,  the  Court  has  sometimes  found,  that  the  value  of 
property  has  considerably  decreased,  as  in  the  case 
of  property  in  the  neighbourhood  of  the  city  of  London. 

The 


(a)  3  Swanxt.  400;  and  see  the  cases,  1  Story,  Eg.  100,  note  4. 


Micholls 

9. 
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The  Court,  therefore,  has  to  consider  whether,  if  the  1865, 
sale  of  this  property  were  postponed  until  after  the 
leases  have  expired,  that  is  until  1870  in  one  case,  and 
1872  in  the  other,  or  for  five  and  a  half  and  seven  and  Coib*tt. 
a  half  years  from  the  present  time,  it  is  reasonably  to 
be  expected  that  the  present  high  prices  of  this  pro- 
perty would  remain.  Another  consideration  to  bear  in 
mind  is  this :  Is  it  probable,  that  after  the  deaths  of 
the  tenants  for  life,  it  would  be  for  the  benefit  of  the 
children  to  institute  a  suit,  insisting  that  the  sale  of  this 
•  property  was  a  breach  of  trust.  Undoubtedly,  a  very 
serious  evil  arises,  as  between  parents,  children  and 
trustees,  when  the  latter,  acting  bona  fide  and  with  no 
sinister  object,  and  no  personal  interest  in  the  matter, 
have  committed  a  breach  of  trust.  The  Court  has 
reluctantly  set  aside  such  a  transaction,  and  dealt  with 
the  trustees  as  leniently  as  it  can  in  such  matters. 
Here,  if  the  property  became  depreciated,  it  would  be 
found  for  the  interest  of  the  children  that  this  sale 
should  have  actually  taken  place.  It  is  true,  that,  by 
reason  of  this  sale,  the  income  of  the  tenants  for  life 
will  be  increased,  still,  it  must  be  recollected  that  the 
tenants  for  life  are  the  parents  of  the  children,  and  that' 
the  increase  of  th$  parents'  income  is  for  the  benefit  of 
the  children. 

Taking  these  matters  into  consideration,  I  am  still 
of  opinion,  that  it  is  for  the  interest  of  the  children  that 
this  contract  should  be  carried  into  execution,  and  that 
my  decision  in  Micholls  v.  Micholls  was  correct 

I  am  of  opinion,  therefore,  that  the  proper  decree  to 
be  made,  in  this  case,  is,  to  say  that  the  contract  must 
be  carried  into  execution;  and  I  will  give  the  Defendant 
as  good  a  title  as  I  possibly  can,  by  making  him  pay 

vol.  xxxir — III.  d  d  the 
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the  costs,  upon  the  ground  that  the  decision  in  MicholU 
v.  Micholls  is  clearly  and  manifestly  right. 


Note.— Affirmed  by  the  Lords  Justices  7th  June,  1865.  The 
Chief  Clerk  having  certified  that  a  good  title  was  made,  a  decree  for 
specific  performance  was  made  by  the  Master  of  the  Rolls  on  the  24th 
of  February,  1866. 


Feb.  20,  21. 

Securities, 
given  by  the 
Plaintiff  six 
months  after 
he  attained 
twenty-one  to 
the  Defend- 
ants for  a  debt 
due  to  them 
from  his  elder 
brothers,  set 
aside  with 
costs. 


SERCOMBE  v.  SANDERS. 

TTNDER  the  will  of  his  father,  who  died  in  1868, 
^      the  Plaintiff  Walter  Sercombe  was  entitled,  in 
common  with  his  two  brothers,  to  a  share  in  some  lease- 
hold premises.     His  two  brothers  were  the  executors. 

The  Plaintiff  was  an  infant  at  his  father's  death,  and 
he  was  brought  up  under  the  care  of  his  brothers  George 
and  Thomas  Sercombe. 

The  Plaintiff  attained  twenty-one  on  the  27th  of  July, 
1863. 

George  and  Thomas  Sercombe  carried  on  an  extensire 
trade  as  seed  merchants,  and  they  had  opened  an  account 
with  the  Defendants  as  their  bankers.  The  Defendants 
afforded  them  considerable  pecuniary  accommodation, 
and  to  secure  their  floating  balance,  the  two  brothers 
mortgaged  their  shares  in  the  leaseholds  to  the  Defend- 
ants, the  bankers. 


In  January,  1864,  George  and  Thomas  had  become 
greatly  indebted  to  the  Defendants,  who  required  further 
security,  and  the  Defendants'  solicitors,  without  any  in* 
struction  from  the  Plaintiff,  prepared  two  documents, 
the  first  of  which  was  a  mortgage  to  the  Defendant*  of 

the 
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the  Plaintiff's  share  in  the  leaseholds  as  a  security  for 
his  brothers'  debt;  and  by  the  second  document  the 
Plaintiff  concurred  in  the  sale  of  the  entirety  of  the 
leaseholds  to  a  purchaser. 

On  the  19th  of  January,  1864,  Mr.  Cole,  the  bankers9 
clerk,  called  on  George  Sercombe  with  the  two  docu- 
ments ready  prepared,  and  which  he  executed.  The  clerk 
then  suggested,  that  as  he  was  but  slightly  acquainted 
with  the  Plaintiff,  his  brother,  George  Sercombe  should 
write  a  note  to  the  Plaintiff,  which  he  accordingly  did 
in  the  following  terms  : — 

"  My  dear  Walter,—  "  Jan.  19th,  1864. 

u  Mr.  Cole  [the  bankers'  clerk]  will  call  and  see 
you  for  your  signature  to  the  assignment  of  your  interest 
in  the  house.  You  will  not  object  to  do  it,  I  am  sure, 
after  all  that  has  passed.  You  may  rely  upon  it  that 
what  we  both  have  at  stake  shall  be  protected  and  pre- 
served ;  but  we  must  act  in  concert  now. 

M  Yours  ever  affectionately, 

"  George  Sercombe" 

About  ten  o'clock  of  the  same  night  (19th  January), 
the  clerk  took  the  two  documents  to  the  Plaintiff,  who 
was  residing  at  the  house  of  his  other  brother,  and,  as  the 
clerk  deposed,  the  Plaintiff  executed  them,  after  he  had 
read  them  and  they  had  been  explained  to  him  by  the 
clerk ;  but  nobody  else  was  present. 

These  documents  had  been  prepared  by  the  bankers' 
solicitors  without  any  previous  negotiations  on  the  subject 
with  the  Plaintiff.  No  draft  had  been  submitted  to  the 
Plaintiff,  and  he  had  no  professional  advice,  and  the 
recitals  as  to  the  Plaintiff's  applications  and  agreement 
were  altogether  contrary  to  the  fact,  the  Plaintiff  having 
dd2  made 
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1865.       made  do  application  to  the  Defendants  or  entered  into 

v^v^/  .    any  previous  agreement. 
Sercombb 

«• 
Sandler  On  the  23rd  of  January,  1864,  George  and  Thomas 

Ser combe  were  adjudged  bankrupts  on  their  own  petition, 
and  in  February  following,  the  Plaintiff  instituted  this 
suit  against  the  bankers  to  set  aside  the  securities  thus 
given  by  him  for  bis  brothers'  debt  He  alleged  that 
the  "  deed  and  agreement  had  been  executed  by  him 
under  circumstances  of  pressure  and  undue  influence, 
soon  after  he  attained  twenty-one,  for  the  benefit  of 
persons  standing  towards  him  in  loco  parentis ;  that 
they  had  been  signed  without  proper  professional 
assistance,  and  had  been  obtained  improperly  and  by 
surprise,  and  under  a  false  suggestion  contained  in  the 
recitals."  The  Plaintiff  also  insisted  "  that  they  bad 
been  obtained  without  consideration,  and  that  the  con- 
sideration, if  any,  for  the  same  had  failed/' 

Mr.  Selwyn  and  Mr.  Beavan,  for  the  Plaintiff,  referred 
to  the  principles  laid  down  in  Huguenin  v.  Baseley  (a) ; 
Archer  v.  Hudson  (b) ;  Maitland  v.  Irving  (c) ;  Baker  v. 
Bradley  (d) ;  Hoghton  v.  Hoghton  (e) ;  Berdoe  v.  Bow- 
son  (/) ;  Cooke  v.  Lamotle  (g)m 

Mr.  Baggallay  and  Mr.  Dickinson9  for  the  Defendants, 
argued  that  the  deeds  had  been  executed  by  the  Plain- 
tiff in  order  to  secure  his  money  embarked  in  his 
brothers'  business,  and  in  accordance  with  prior  negotia- 
tions ;  that  there  had  been  no  pressure  on  the  part  of 
the  Defendants,  and  that,  if  any  had  been  exercised,  it  was 
by  the  brothers,  for  which  the  Defendants  were  not  re- 
sponsible; 

(a)  14  Fes.  273.  (d)  7  Be  G.,  M.  $  G.  307. 

(6)  7  Beav.  551,  and  15  L  J.  (e)  15  Beav.  278. 

(CA.)2H.  (/)  II  Jiir.254. 

(c)  15  Sim.  437.  {g)  15  Bcav.  234. 
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sponsible;  Cobbett  v.  Brock  (a).  But  that,  in  truth, 
the  securities  had  been  voluntarily  and  deliberately  given 
by  the  Plaintiff. 

The  Master  of  the  Rolls. 

I  think  that  this  case  has  all  the  defects  which  this 
class  of  cases  ever  has,  and  it  is  obvious  that  the  trans- 
action cannot  stand. 

It  is  important  that  creditors  should  understand,  that 
they  cannot  improve  their  security,  taken  from  persons 
to  whom  they  have  given  credit,  by  inducing  them,  at 
the  last  moment,  to  compel  near  relations  or  persons 
under  their  influence,  and  not  in  a  situation  to  resist 
their  importunity,  to  pay  their  debts.  Here  a  firm  of 
bankers  permit  the  Plaintiff's  elder  brothers  to  draw 
on  them  to  a  large  amount,  without  having  sufficient 
security  for  these  advances,  and  six  months  after  the 
Plaintiff,  their  younger  brother,  comes  of  age,  they 
press  him,  through  his  brother,  to  convey  his  share  of 
the  property  for  his  brothers9  debt.  This  is  like  Berdoe 
v.  Dawson  (b),  where  exactly  similar  transactions  took 
place;  there  the  security  was  obtained  through  the 
father,  but  here  through  the  elder  brother. 

Mr.  Cole's  evidence  alone  is  sufficient  to  set  aside  this 
transaction ;  he  does  not  say  a  word  to  the  Plaintiff, 
but  goes  to  his  brother  and  asks  him  whether  his  brother 
will  execute  the  securities,  and  gets  a  letter  to  him  in 
these  terms,  "  Mr.  Cole  will  call,"  &c.  [see  ante,  page 
383]. 

There  is  a  direct  pressure,  apparent  upon  the  letter 

itself, 

(«)  20  Beav.  524.  (6)  11  Jur.  254. 
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itdelf,  on  a  young  man  only  six  months  after  he  had 
attained  twenty-one.  It  is  not  sufficient  to  shew  that  a 
man  knew  what  the  actual  transaction,  was,  you  most 
also  shew  that  he  is  emancipated  from  control,  and  had 
the  advantage  of  a  separate  solicitor,  who  would  naturally 
have  said  to  this  Plaintiff,  "You  must  understand  that 
you  are  giving  up  your  share  of  these  houses  for  ever.  Are 
you  quite  sure  that  you  will  relieve  your  brothers  from 
their  difficulties,  or  are  you  only  putting  off  the  evil 
day  ?  For  if  they  become  bankrupts  you  had  better  give 
them  this  property  afterwards,  unless  your  object  is  to 
benefit  the  bankers." 


I  must  set  aside  these  deeds  and  the  Defendants  must 
pay  costs. 


Jpril  27. 

Upon  a  peti- 
tion under 
the  Settled 
Estates  Act 
(19  &  20  net. 
c.  120),  an  in- 
fant, remotely 
interested,  had 
been  born  after 
the  advertise- 
ment had  been 
made.    The 
Court  per- 
mitted him  to 
be  made  a 
party  by 
amendment, 
and  dispensed 
with  further 
advertise- 
ments. 


Re  HORTON'S  SETTLED  ESTATE. 

A  PETITION  had  been  presented  to  authorize  the 
■*-**-  granting  of  leases  of  an  estate  under  the  Settled 
Estates  Act  (19  k  20  Vict.  c.  120).  This  estate  stood 
limited  to  one  for  life,  with  remainder  successively  to 
his  children  if  they  attained  twenty-one,  with  an  ulti- 
mate remainder  over. 

The  Petition  had  been  presented  making  the  three 
existing  children  and  the  remaindermen  parties,  but, 
after  the  advertisements  had  been  made,  a  fourth  child 
had  been  born  to  the  tenant  for  life. 

Mr.  C.  Ball  applied  for  leave  to  amend  the  petition 
by  making  the  fourth  child  a  party  Respondent,  and  that 
the  matter  might  proceed  without  any  further  adver- 
tisements.    He  argued  that  this  was  a  matter  of  dis- 
cretion 
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cretion  with  the   Court.    See   Re  Banbury's  Settled 

Estate*  (a). 

Re 

Horton's 

The  Master  of  the  Rolls.  Estate. 

The  petition  may  be  amended  by  making  the  infant  a 
party,  and  I  will  dispense  with  a  repetition  of  the  ad- 
vertisements. 

(a)  5  N.R.229;  13  If.  Rep.  270;  11  Jar.27;  \\LawT.5S5. 


GATAYES  v.  FLATHER. 

Jan.  25. 
TN   1862,  the  Plaintiffs  filed  their  bill  against  the  De-  The  Defendant 
-*•     fendant  Flather,  in  respect  of  Some  trust  matters,  ^^jfe**" 
but  the  suit  was  stayed  by  a  compromise.     One  of  the  policy  to  the 
terms  was,  that  Flather  should  pay  the  Plaintiffs  a  sum  when  the 
of  money,  and  another  was,  that  he  should  assign  to  the  policy  was 
Plaintiffs  some  policies,  one  of  which  was  on  the  life  of  agreed  that  the 
T.  W.  Parhes  for  the  sum  of  800/.     This  policy  was  ^^Sd^f 
dated  in  1851,  and  it  appeared  that  at  the  time  it  was  the  annual 
effected  it  had  been   agreed   between  the  office  and  ^JJjaX'de- 
Flather,  that  the  payment  of  one-third  of  the  annual  ferred  until 
premiums  should  be  deferred  until  the  death  of  Parhes,  tne  person  jn. 

and  that  the  amount,  with  compound  interest,  should  »ured,  and  be 

•  a  charge  on 

be  a  charge  on  the  sum  assured  by  the  policy.    This  the  policy:— 

stipulation  was  endorsed   on  the  policy.    The  conse*  ^^i^tthis 
quence  was,  that  the  charge  on  this  policy  now  amounted  brance  on  the 
to  15R,  while  its  value  was  only  146/.  SMStt 

was  bound  to 
This  suit  was  instituted  for  the  specific  performance, 
of  the  agreement  for  compromise,  and  the  Plaintiffs 
thereby  insisted  that  the  Defendant  was  bound  to  assign 
the  policies  free  from  incumbrances. 

Mr. 


Xi 


u\.     :*  -<. 


^   *  . 
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The  case  cited  does  not  appear  to  me  to  bear  upon  1865. 
the  present  case.  There  a  person  had  bought  an  ad- 
vowson;  he  afterwards  found  that  it.  was  incumbered 
with  a  charge  for  money  borrowed  of  the  Commissioners 
of  Queen  Anne's  Bounty  for  rebuilding  tbe  parsonage. 
Upon  this,  the  purchaser  did  not  ask  to  be  discharged 
from  the  contract  altogether,  which  I  apprehend  he 
might  have  done,  but  he  asked  to  have  it  specifically 
performed,  with  an  abatement.  The  answer  to  that 
was, "  If  you  do  not  like  to  take  it  you  need  not,  but 
you  cannot  have  it  specifically  performed  with  an  abate- 
ment, and  we  cannot  pay  off  the  charge,  because  it  is  to 
be  paid  off  by  the  incumbent  for  the  time  being  by 
annual  repayments/9  That  is  quite  distinct  from  this 
case,  where  there  is  a  charge  upon  the  policy  known  by 
the  vendor,  and  which  he  has  the  power  of  discharging. 

I  am  of  opinion  that  the  Plaintiffs  are  entitled  to  a 
decree  for  specific  performance,  and  to  have  the  policies 
assigned  to  them  free  from  incumbrances.  It  is  quite 
clear  that  if  that  were  not  so,  the  parties  would  not  be 
bound  by  the  agreement,  and  would  be  remitted  to  their 
rights  in  the  former  suit. 
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Feb.  20.  TURNER  v.  MIRFIELD. 

Mar.  2. 
The  Defendant  rpHE  object  of  this  suit  was  to  restrain  a  nuisance 

noXus'and       X      •Acting  the  Plaintiffs'  property, 
offensive 

to  flow  from         The  Defendant  was  the  owner  of  a  worsted  mill  near 

his  manufac-  tjje  plaintiffs'  property.  The  nuisance  complained  of 
tory  into  an  .  . 

old  pit  on  bis    was  of  the  following  nature :— In  the  process  of  cleaning 

which^erco^  worsted  before  manufacturing  it,  it  is  washed  with  soap 

lated  under-     and  caustic  alkali,  and  the  liquid  used  in  such  washing 

tnTnaintimV    "IS  afterwards  curdled  by  mixing  oil  of  vitriol  with  it 

colliery.  The  By  these  means,  the  greasy  portion  is  caused  to  rise  to 
Defendant  /         „  _\         f6         L         .     .  .    3         r    « 

was  restrained  the  surface  and  is  taken  off,  and  the  remainder  of  the 

by  perpetual  liquid  is  refuse,  and  contains  offensive  substances,  which 
injunction.  .  . 

On  a  bill  to  emit  a  very  strong  and  unwholesome  stench,  injurious 

Sf.  «J  to  animal8  and  men- 

of  six  months 

the  billf though  The  Defendant,  in  February,  1864,  commenced  drain- 
important  on  jng  this  liquid  into  an  old  coal-pit  on  his  lands,  about 
an  interlocu-         o  t  r  j 

toryapplica-     forty  yards  from  the  Plaintiffs'  land,  and  it  found  its 

butorifct  way  under  ground  into  the  Plaintiffs*  colliery,  and 
by  injunction  caused  sickness  to  the  men  and  boys  there,  and  seriously 
of  the  SSa!*  injured  their  health.  It  was  first  observed  about  the 
15th  of  February,  and  a  correspondence  took  place 
between  the  parties,  which  commenced  on  the  2nd  of 
May,  and  ultimately  this  suit  was  instituted,  on  the 
25th  of  June,  1864,  praying  an  injunction  to  restrain 
the  Defendant  "  from  transmitting  or  allowing  to  flow 
from  his  mill  into  the  Plaintiffs'  land,  or  the  mines 
in  or  under  such  land,  the  refuse  fluid  from  his  mill  or 
any  part  of  it,  or  any  other  water  or  fluid  containing 
any  filthy,  noxious  or  offensive  substance  or  materials." 

The 
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The  existence  of  the  nuisance  was,  in  the  opinion  of       1865. 
of  the  Court,  established. 

Mr.  Hobhouse  and  Mr.  Wickens  for  the  Plaintiffs. 

Mr.  Baggallay  and  Mr.  Rigby  for  the  Defendant. 

Mr.  Hobhouse  in  reply. 

Eaden  v.  Forth(a)  and  Swaine  v.  The  Great  Northern 
Railway  Company  (b)  were  cited. 


The  Master  of  the  Rolls. 

In  defence,  it  is  said,  on  behalf  of  the  Defendant,  March  2. 
that  the  utmost  that  the  Court  can  now  do  is,  to  direct 
an  issue,  and  that  the  Court  must  either  direct  an  issue 
to  try  whether  there  is  a  nuisance,  or  it  must  hear  ad- 
ditional evidence,  and  determine  the  question  of  fact. 
I  dissent  from  that  argument,  for  I  am  of  opinion  that 
it  is  not  necessary  to  adopt  that  course,  except  when 
there  is  some  doubt  on  the  mind  of  the  Court  as  to  the 
fact ;  but  here  I  am  satisfied  that  there  is  a  nuisance, 
and  that  the  Plaintiffs  are  entitled  to  have  it  stopped. 

It  is  alleged  that  the  Plaintiffs  are  not  entitled  to 
any  injunction,  because  the  bill  was  not  filed  until  six 
months  after  the  nuisance  was  perceived.  This  delay 
would  be  very  material,  in  the  case  of  an  interlocutory 
application  for  an  injunction,  but  it  cannot  have  any 
bearing  at  the  hearing  of  the  cause.  The  Plaintiffs 
are  not  applying  for  an  interlocutory  injunction,  and 
they  are  entitled,  at  the  hearing,  to  have  their  property 
protected  for  the  future. 

It 

(a)  1  Hem.  *  M.  573.  (b)  33  L.  J.  (CA.)  399. 


392 


1865. 
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It  is  also  objected,  that  there  is  some  evidence  to 
shew  that  the  suit  is  got  up  by  Colonel  Tempest,  (a 
neighbouring  proprietor  who  had  been  affected  by  the 
nuisance),  who,  it  is  said,  has  indemnified  one  of  the 
Plaintiffs,  and  there  is  some  proof  of  actual  co-operation 
of  Colonel  Tempest.  I  am  of  opinion,  that  although  that 
were  established,  it  cannot  bar  the  Plaintiff  from  his 
right  to  have  the  nuisance  discontinued. 

The  Plaintiffs  are  entitled  to  a  perpetual  injunction 
in  the  terms  of  the  prayer  of  their  bill. 


April  29. 

A  solicitor  of  a 
mortgagor 
ordered,  upon 
petition,  to 
deliver  to  a 
mortgagee  a 
copy  of  his 
bill  of  costs, 
in  pursuance 
to  his  under- 
taking. 


Be  BAILEY. 

TN  1862,  the  Petitioner,  Mr.  Gandee,  advanced  some 
money  to  Mr.  Williams  on  the  security  of  his  free- 
hold property.  The  deeds  and  documents  were  in  the 
hands  of  Mr.  Williams*  solicitor  (Mr.  Bailey),  who 
claimed  a  lien  on  them  for  advances  and  costs. 

Mr.  Gandee,  by  his  solicitors,  applied  to  Mr.  Bailey 
for  the  delivery  of  these  deeds  and  documents,  who 
informed  them,  that  the  probable  amount  due  to  him 
for  his  costs  and  moneys  lent  would  be  from  11  Otto 
120/.,  and  Mr.  Bailey  offered,  on  payment  of  116/,,  on 
account  of  his  said  claim  against  Mr.  Williams,  and  an 
undertaking  to  pay  any  further  balance,  at  once  to 
deliver  up  such  deeds  and  documents. 

Mr.  Gandee* s  solicitors  acceded  to  this  offer,  and  on 
the  23rd  of  December,  1862,  they  paid  Mr.  Bailey  115/. 
on  account  of  his  claim,  and  they  gave  him  an  under- 
taking to  pay  any  balance  that  might  be  due  to  him. 

Mr. 
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Mr.  Bailey  thereupon  delivered  over  the  deeds  and 

documents. 

On  the  following  day  (24th  December,  1862),  Mr. 
Bailey  delivered  to  Mr.  Gandee7 s  solicitor  his  bill  of 
costs,  amounting  to  95/.,  and  an  account  of  his  advances, 
which  together  exceeded  the  115/.  by  5/.  13*.  2d. 

Mr.  Gandee  handed  over  this  bill  of  costs  to  Mr. 
Williams  for  his  approval,  but  Mr.  Williams  having 
absconded,  Mr.  Gandee  was  unable  to  obtain  possession 
of  the  bill,  which,  as  he  alleged,  formed  one  of  his 
vouchers. 

In  November,  1864,  Mr.  Bailey  applied  to  Mr. 
Gandee's  solicitors  for  payment  of  the  remaining 
6/.  13*.  2d.,  in  pursuance  of  their  undertaking.  The 
solicitors  referred  to  the  circumstances  under  which  the 
bill  could  not  be  obtained,  and  asked  for  a  copy  of  it. 
To  this  Mr.  Bailey,  on  the  9th  of  November,  1864, 
replied  as  follows  :— 

"  I  shall  be  quite  willing  to  supply  you  with  a  copy 
of  my  bill  of  costs  as  soon  as  I  shall  have  received  your 
cheque  for  the  balance  due  to  me,  5/.  13*.  2d.  The  bill 
was  duly  delivered,  not  a  word  has  ever  been  said  since 
as  to  any  charge  in  it,  and  I  am  quite  ready,  if  Mr. 
Gandee  has  parted  with  it  and  a  copy  is  of  any  use 
to  him,  to  supply  such  copy.  I  am  entitled  first  to,  and 
must  request  a  settlement  of,  the  balance  so  long  due/' 

Mr.  Gandee's  solicitors,  on  the  15th  of  November, 
paid  the  5/.  13*.  2d.,  but  Mr.  Bailey  afterwards  refused 
to  deliver  any  copy  of  his  bill,  without  the  sanction  of 
Mr.  Williams,  his  client. 

The  present  petition  was  presented  by  Mr.  Gandee, 

praying 


Re 


CASES  IN  CHANCERY. 

praying  that  Mr.  Bailey  might  be  ordered  to  deliver  to 
him  a  true  copy  of  the  bill  of  costs,  the  Petitioner 
Bailet.      undertaking  to  pay  the  costs. 

Mr.  Seluyn  and  Mr.  Beavan,  in  support  of  the  peti- 
tion, cited  In  re  Foljambe  (a). 

Mr.  Locock  Webb,  contra),  argued,  that  the  Court  had 
no  jurisdiction  to  make  the  order  asked  on  petition, 
and  that  no  such  order  could  properly  be  made  in  the 
absence  of  Mr.  Williams,  the  client. 

The  Master  of  the  Rolls. 

Mr.  Bailey  is  under  a  mistake  as  to  this  matter.  He 
has  entered  into  an  express  undertaking,  by  his  letter 
of  the  9th  of  November,  to  supply  a  copy  of  his  bill  of 
costs  upon  the  balance  being  paid.  It  was  paid,  but  he 
now  refuses  to  do  so  without  the  consent  of  Mr.  Williams, 
although  he  delivered  the  original  bill  to  Mr.  Gandee. 

This  is  a  simple  application  to  have  a  copy  of  the  bill 
in  pursuance  of  the  undertaking.  I  am  of  opinion,  Mr. 
Bailey  is  bound  to  perform  that  undertaking,  deliver- 
ing a  copy  of  his  bill  on  payment  of  the  costs  of  the 
copy,  and  Mr.  Bailey  must  pay  the  costs  of  this  appli- 
cation. 

(a)  9  Bean.  402. 
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IBBOTT  v.  BELL.  J°n.  23. 

Feb.  8. 

HHHE   question  in   this  case  arose  upon  the  testa-  A  will  was 

A      mentary  instruments  of  Hester  Mary  Whitehead  yoked  by **" 

in  regard  to  the  right  to  her  real  estate.  erasures  and 

°  °  was  afterwards 

republished : 

One  of  them  (called  No.  3)  appeared  to  have  been  ^^J*^^ 

originally  executed  by  the  testatrix  on  the  10th  of  Map,  was  final  and 

1819,  and  to  have  been  erased  and  altered  on  the  16th  ^^f  ^ 

of  November,  1819.    This  instrument  by  itself  was  in-     If*  will  be 

sufficient  to  pass  real  estate,  not  being  attested  by  three  cancellation, 

witnesses.     It  was  indorsed  as  her  will  and  was,  with  for*bepur- 

•  pose  of  giving 

the  erasures,  in  the  following  form : —  effect  to  dif- 

ferent dispo- 
"  No.  3.  sitions,  such 

Tit  » /j  revocation  is 

Noverl6  ineffectual  if 

"Alpha  Cottages   Regent  Park  May  10   1819  As  the  substituted 

"to  the  state  of  my  mind,  owing  to  the  irretrievable  not effective. 

"Loss  of  my  ever  beloved  Husband,  and,  Since  his     The  rule  of 
_        .        _  _  _  _       _  _  English  law, 

"  Death,  the  cruel  treatment  of  my  Brother,  for  no  following  that 

"cause  whatever,  his  conduct  has  added  very  much  {"the  civil 
'        m  J  law,  is  this: 

"to  my  distracted  mind,  therefore  I  leave  what  pro-  il  Tunc  print 

"perty  I  may  die  possess  of,  after  my  Just  debts  are  ^^J^ 

11  paid ;  I  desire  I  may  be  buried  by  the  side  of  my  posterius  per- 

"ever    beloved    Husband    by   Mr.   Fisher  61    Green     The  testa- 

"  Street.     I  desire  my  property  may  be  devided  James  trJ£»  D?  J}cr. 
</TX,  .,  _,  J*  '.  T         ,    »   n       i     will,  made  in 

"Dickinson,  George,  Mary  Dickenson  Joseph  &  Sarah,  1819,  but  not 

tested,  pur- 
ported to  give 
Teal  estate  to  seven  persons  as  tenants  in  common.  In  August  following,  she  executed 
a  codicil,  properly  attested,  which,  by  referring  to  the  prior  instrument,  made  it  effective 
as  regarded  real  estate.  In  November  following  she  cancelled  the  names  of  two  of  the 
seven  devisees  and  re-executed  the  will,  but  it  was  not  properly  attested.  In  February, 
1821,  she  republished  her  will  by  an  instrument  properly  attested  and  died  in  1823  :— 
Held,  that  the  erasure  of  the  names  of  the  two  devisees  was  final  and  not  deliberative, 
and  that  they  took  no  interest  in  the  real  estate. 


396  CASES  IN  CHANCERY. 

186&  Ibbott 

s*bv~k'  "William  fc  Henry  Ladd  Ibbott  the  children  of  my 
B*°T  "two  Sisters  to  bo  equally  diviod  between  them  Share 
Bell.  "and  share  a  like  every  thing  to  be  oold  and  turned 
"into  money  except  the  thingo  here  after  mention*1, 
"  Know  one  of  the  above  to  receive  their  part  till  they 
"have  reached  the  age  of  21 — James  Dickenson  to 
"continue  his  schooling  till  the  age  of  14 — and  the 
"  money  to  be  paid  Jointly  by  those  that  are  to  share 
"  my  property."  [Then  followed  several  dispositions  of 
personal  chattels  and  many  erasures,  and  the  paper 
concluded  thus :] 

"  Witneoo  my  hand  this  day 
"•May)  ioj  1819 
"  Hester  Mary  Whitehead 


u  Witness  James  Fisher 


1  Hester  Mary  Whitehead 
"November  16,  1819." 


Between  the  above  two  dates  (the  10th  of  May,  1819, 
and  the  16th  of  November,  1819)  the  testatrix  had  made 
a  codicil,  dated  the  27th  of  August,  1819,  by  which  she 
devised  a  freehold  property  at  Tunbridge  and  bequeathed 
money  in  the  bank,  and  she  revoked  "  all  former  wills 
excepting  two  memorandums  dated  10th  May,  1819, 
which  are  to  remain  in  force  with  this  my  last  will." 
This  codicil  was  attested  by  three  witnesses,  and  by  its 
reference  to  No.  3  gave  effect  to  it  in  regard  to  real 
estate. 

On  the  same  day  on  which  the  testatrix  had  oblite- 
rated and  re-executed  No.  3  (16th  November,  1819),  she 
made  two  codicils,  which  did  not  affect  the  question  in 
the  cause.  They  were  not  attested  so  as  to  pass  real 
estate. 

The 


CASES  IN  CHANCERY. 

The  testatrix  subsequently  made  two  codicils  dated 
the  19th  of  February,  1821,  and  the  28th  of  September, 
1822,  attested  so  as  to  pass  real  estate,  but  they  did  not 
dispose  of  the  real  estate.  These  the  Court  considered 
must  be  taken  to  represent  the  existing  testamentary 
instruments  which  related  to  and  disposed  of  her  real 
estate. 

She  died  in  February,  1823. 

In  the  case  of  Dickinson  v.  Stidolph  (a),  the  Court 
of  Common  Pleas  had  held,  upon  these  testamentary 
papers,  (but  in  the  absence  of  the  present  Plaintiff,)  that 
the  testamentary  paper  of  the  10th  of  May,  1819,  was 
incorporated  with  the  will  of  the  27th  of  August,  1819, 
and  made  the  two  instruments  one  will,  and  that  the 
first  became  effective  to  pass  real  and  personal  estate. 

The  Plaintiff  was  the  legal  personal  representative 
of  William  Ibbott,  whose  name  was  erased  in  the  tes- 
tamentary paper  No.  3.  By  this  bill,  filed  in  May, 
1864,  she  claimed,  under  the  will  of  the  16th  of  No* 
vember,  1819,  a  share  of  the  produce  of  the  real  estate 
of  the  testatrix. 

The  Defendants  demurred  to  the  bill,  and  the 
demurrer  now  came  on  for  argument. 

Mr.  Baggallay  and  Mr.  Hardy,  for  the  Defendant, 
in  support  of  the  demurrer.     Jarman  on  Wills  (6). 

Mr.  Shee,  in  the  same  interest.    Winsor  v.  Pratt  (c) ; 

Ex  parte  the  Earl  of  Ilchester  (d). 

Mr. 

(a)  11  C.  B.  Rep.  (N.  S.)  341.  (c)  2  Brod.  Sf  Bing.  650. 

(*)  Vol.  1,  pp.  113,  114  (2nd         (d)  7  Fes.  373. 
tdit.) 

VOL.  XXXIV — III.  E  E 
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Mr.  Selwyn,  Mr.  Heming  and  Mr.   Clare,  for  the 
Plaintiff,  in  support  of  the  bill. 

Mr.  Baggallay  in  reply.   Jarman  on  Wills  (a). 


The  Master  of  the  Rolls. 

Feb.  8.  The  question  raised  on  this  demurrer  arises  on  one  of 

the  testamentary  papers  of  Hester  Mary  Whitehead, 
which  are  nine  in  number,  and  the  question  I  have  to 
determine  is,  whether  William  and  Henry  Ibbott,  the 
children  of  the  testatrix's  two  sisters,  took  any  interest 
in  her  property  under  her  devise  contained  in  the  testa- 
mentary paper  No.  3,  their  names  having  been  erased 
from  it  by  the  testatrix.  The  Plaintiffs  claim  through 
them,  and  the  case  is  very  properly  brought  before  the 
Court  on  demurrer. 

The  question  to  be  determined  is  this: — Whether  this 
erasure  was  made  by  the  testatrix  in  contemplation  of  a 
new  disposition  of  the  property  being  made,  and,  there- 
fore, not  final  as  a  revocation,  or  whether  it  was  really 
final  and  not  deliberative. 

The  history  of  the  case  is  singular.  Hester  Mary 
Whitehead,  through  the  will  of  John  Whitehead,  who 
was  the  heir  of  George,  became  possessed  of  all  the 
property  of  George  Whitehead.  A  suit  of  Whitehead  v. 
Lynes  was  instituted  to  administer  their  estates,  and  it 
proceeded  for  a  considerable  time  on  the  assumption 
that  Hester  Mary  Whitehead  had  died  intestate, 
although  the  existence  of  the  papers  6eems  to  have  been 

known, 
(a)  Vol.  \,p.\  17. 


Ibbott 
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known.  But  sometime  in  the  latter  part  of  the  year  1865. 
1854  a  claim  was  raised  by  four  persons,  as  devisees  of 
certain  interests  in  the  descended  estates  of  George 
Whitehead  under  these  testamentary  instruments  of  Bell. 
Hester  Mary  Whitehead,  and  which  testamentary  in- 
struments were  admitted  to  probate  by  the  proper 
tribunal,  and  are  therefore  binding  on  the  personal 
estate. 

Thereupon  the  suit  of  Dickinson  v.  Stidolph  was 
instituted  in  this  Court  for  the  purpose  of  having  that 
question  determined,  and  the  Court,  on  the  hearing  of 
that  cause  in  June,  1857,  directed  the  claimants  to 
bring  such  action  of  ejectment  for  such  parts  of  the  real 
estate  claimed  by  them  as  they  might  be  advised.  This 
was  accordingly  done,  a  verdict  was  found  for  the 
Plaintiff,  with  liberty  to  the  Defendants  to  move  to  set 
aside  that  verdict  and  enter  a  verdict  for  the  Defendant. 
Ultimately  the  parties  agreed,  on  both  sides,  on  a  case 
being  stated  for  the  opinion  of  the  Court,  which  is  set 
out  at  length  in  the  report  of  Dickenson  v.  Stidolph  (a), 
which  ended  in  a  very  learned  judgment  being  delivered 
by  Mr.  Justice  Williams,  in  November,  1861,  in  favour 
of  the  Plaintiffs  in  that  action. 

It  has  been  contended,  in  this  case,  on  the  part  of  the 
Plaintiffs,  that  the  judgment  of  the  Common  Pleas  has 
disposed  of  the  question  now  before  me,  and  that  this 
Court  is  or  must  feel  itself  bound  to  follow  the  unani- 
mous decision  of  the  Court  of  Common  Pleas  on  this 
subject.  In  reality,  however,  the  judgment  of  the 
Common  Pleas  does  not  decide  this  question,  except 
incidentally,  in  the  manner  I  shall  have  presently  to 

notice, 
(a)  11  C.B.Ikp.(tf.S)  341. 
E  e2 


400 


CASES  IN  CHANCERY. 


1865. 


Hotice,  but  the  observations  made  in  the  judgment  have 
a  strong  bearing  on  the  point  before  me. 

The  testamentary  paper  No.  3,  which  is  indorsed  as 
the  will  of  Hester  Mary  Whitehead  and  which  the  Court 
of  Common  Pleas  has  decided  to  be  a  valid  instrument 
disposing  of  the  real  estate  of  the  testatrix,  is,  so  far  aa 
material,  in  these  words :  [His  Honor  stated  this  docu- 
ment, see  ante,  p.  395,  and  the  parts  struck  through]. 
The  question  is,  .as  to  the  effect  of  this  erasure,  whether 
it  operates  as  a  revocation  of  the  devise  to  William  and 
Henry  Ladd  Ibbott. 

There  is  no  question  about  the  principle  which 
pervades  all  the  cases  from  Onions  v.  Tyrer  (a)  down, 
and  which  are  shortly  expressed  in  the  words  of  the 
civil  law,  tunc  prius  testamentum  rnmpitur  cum  posterius 
perfeclum  est.  But  the  question  before  me  is,  whether 
there  is  any  evidence  to  shew  that  the  testatrix  intended 
to  make  any  fresh  disposition  of  her  property  when  she 
made  this  erasure.  One  argument,  which  is  strongly 
urged  on  me,  is,  that  the  revocation  here  is  final, 
because,  by  a  contemporaneous  instrument,  viz.,  one 
executed  on  the  same  16th  November,  1819,  the  testa- 
trix has  proceeded  to  dispose  of  her  property,  and  that 
this  revocation,  therefore,  must  be  considered  as  if  made 
for  the  purpose  of  making  this  new  disposition  by  her 
will.  And  it  also  pointed  out,  that  she  has,  by  two  instru- 
ments dated  the  19th  February,  1821,  and  28ih  Septem- 
ber, 1822,  made  two  codicils  to  her  will,  both  subsequent 
to  the  date  of  the  erasure  in  the  testamentary  paper  No.  3, 
which  was  made  on  the'16tb  of  November,  1819. 

In  considering  the  arguments  with  respect  to  the  two 
instruments  which   bear  date  the   16th  of  November, 

1819, 

(a)  1  P.  JT.  .343. 
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1819,  and  made  contemporaneously  with  tlie  erasures,.  1866. 
I  think  that  they  can  have  but  little  bearing  on  thisi 
question,  for  they  are  not  attested  so  as  to  pass  real 
estate,  a&  the  testatrix  might  still  have  intended,  to  dis- 
pose of  her  real  estate.  But  the  two  codicils  dated  19th 
February,  1821,  which  are  in  effect,  though  not  in  terms, 
identical,  are  attested  so  as  to  pass  real  estate,  and  though 
the  will  particularly  mentioned  in  these  documents  as 
being  in  the  hands  of  Mr.  Fisher  of  Gfreen  Street  has 
not  been  found,  and  must;  therefore,  be  considered  as* 
having  no  existence,  still  these  codicils  must  be  taken > to 
republish  the  existing  testamentary  instruments,  which 
relate  to  and  dispose  of  her  real  estate.  Now,  at  this; 
time,  the  testamentary  instrument  No.  3  had  this  erasure 
in  it,  and  was  endorsed  as  the  will,  and*  it  is,  therefore, 
in  effect  republished  with  the  erasure. 

I  am  somewhat  at  a  loss  to  understand  what  sign  or 
evidence  there  is  that  the  erasure  in  the  testamentary 
paper  No.  3  was  made  solely  with  a  view  to  the  making, 
of  a  fresh  disposition  of  that  property,  unless  such 
intention  is  to  be  gathered  from  the  contents  of  the 
document  itself.  The  words,  however,  of  Mr.  Justice 
Williams  are  very  strong ;  he  says  this  (a) : — 

II  Assuming,  however,  that  the  two  instruments,  as. 
they  existed  at  the  time  of  the  making  of  the  will  of 
August  27th,  IB  19,  might  be  regarded  as  forming  one 
duly  executed  will,  and  might  be  so  construed,  it  was. 
further  contended,  on  the  part  of  the  Defendant,  that 
the  paper  of  the  10th  of  May  was  revoked-  by  the 
obliterations  and  alterations  which  were  subsequently 
made  on  the  face  of  it  by  the  testatrix.  It  is  unneces- 
sary for  us  to  consider  what  effect  these  acts,  coupled, 
with  the  testamentary  documents  dated  the  16th   of 

November, 
(«)  11  C.  B.  Rep.(N.  5.)  34J. 
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1865.  November,  1819,  (and  numbered  4  and  5  in  the  list  of 
fac-simiie  copies)  ought  to  have  on  the  bequests  of 
personal  estate  contained  in  the  paper  of  May  10th,  1819 
(No.  3).  It  is  enough  to  say,  that,  with  respect  to  the 
devise  of  the  realty,  which,  for  the  purposes  of  this  part 
of  the  argument,  it  must  be  deemed  to  contain,  the 
obliterations  and  alterations  did  not  operate  as  a  revo- 
cation. Even  if  they  are  to  be  regarded  as  6nal  aud 
absolute,  and  not  as  deliberative  or  dependent  altera- 
tions, they  would  only  operate  to  produce  an  intestacy 
pro  tanto  (which  would  not  affect  the  result  of  this 
action)  as  to  the  shares  of  those  devisees  whose  names 
are  struck  out,  and  not  as  a  revocation  of  the  whole 
instrument.  But  we  incline  to  think,  applying  the 
doctrine  of  dependent  relative  revocations,  that  they  are 
totally  ineffectual  as  to  the  bequest  of  the  real  estate. 
The  case  of  Winsor  v.  Pratt  {a),  which  was  cited  by 
Mr.  Couch  on  the  argument,  is  an  example  of  that 
doctrine;  and  it  is  supported  by  a  long  line  of  autho- 
rities, on  the  principle  stated  by  Lord  Alvanley  in  Ex 
parte  Ilchester  (&),  that  "  where  it  is  evident  that  the 
testator,  though  using  the  means  of  revocation,  could 
not  intend  it  for  any  purpose  than  to  give  effect  to 
another  disposition,  though  if  it  had  been  a  mere  revo- 
cation it  would  have  had  effect,  yet,  the  object  being 
only  to  make  way  for  another  disposition,  if  the  instru- 
ment cannot  have  that  effect,  it  shall  not  be  a  revo- 
cation." 

It  is  true  that  the  determination  of  this  question,  as 
he  observes,  was  not  necessary  for  the  decision  of  the 
case  before  the  Court,  because,  whichever  way  it  was 
decided,  the  Plaintiffs  in  that  action  were  entitled  to  a 
verdict,  as  soon  as  it  was  established  that  the  testamen- 
tary 

(a)  2  B.  $  B.  650.  (6)  7  Va.  373. 
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tary  paper  No.  3  was  a  good  will  of  real  estate,  either  1865. 
with  or  without  the  part  erased  forming  a  portion  of  it. 
Bat  still  the  Court  stated  that  the  Plaintiffs  in  that  action 
were  entitled  to  four-sevenths,  which  could  only  proceed 
on  the  foundation  either  that  the  devise  to  William  and 
Henry  had  not  been  revoked,  or  that  the  testatrix  died  in- 
testate as  to  those  shares.  The  view  taken  by  the  Court 
is  shewn  in  the  judgment;  it  did,  though  not  with  great 
confidence,  express  its  opinion  that  the  erasures  were 
merely  deliberative  and  of  no  avail,  still  this  particular 
point  before  me  between  the  claimants  of  the  seven 
shares  per  se  did  not  properly  arise  in  the  action,  and 
was  not  argued  as  between  the  four  Plaintiffs  in  that 
action  and  the  two  claimants  William  and  Henry  or 
any  person  claiming  through  them. 

I  have  very  carefully  considered  all  the  cases  which 
are  referred  to  on  this  subject,  but  I  am  unable  to  find 
any  one  where  the  obliteration  of  a  devisee's  name 
simpliciter,  without  any  further  evidence  of  an  intention 
to  make  a  new  will,  has  been  held  to  be  inoperative. 

The  only  evidence  which  is  suggested  to  me  in  the 
present  case  is  the  internal  evidence  to  be  derived  from 
the  state  and  appearances  of  the  document  itself  and 
the  rest  of  the  testamentary  instruments.  It  is  said, 
first,  that  the  direction  that  the  devisees  are  to  take  as 
tenants  in  common  is  struck  through,  but  in  the  begin- 
ning of  the  devise  she  uses  the  word  "devided,"  which 
must  mean  "  divided  between/'  but  if  it  did  not,  there  is 
no  rule,  that  I  am  aware  of,  to  prevent  a  testatrix,  by 
erasure,  from  converting  a  tenancy  in  common  into  a 
joint  tenancy.  It  is  clear  that  she  could  under  the  new 
law,  if  the  erasure  were  properly  attested,  and,  except  as 
regards  the  attestation,  the  old  and  the  new  law  are  the 
same  on  this  subject 

It 
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1865.  It  is  also  said,  that  the  direction  that  the  property 

should  be  converted  is  struck  through,  but  this,  again, 
would  only  shew  that  the  testatrix  had  changed  ber 
mind  on  the  subject  of  conversion,  as  she  certainly  bad, 
in  February,  1821,  during  the  life  of  Dr.  Ree$,  as> 
regarded  the  property  included'  in  the  codicils  of  that 
date.  The  subsequent  erasures*  which  are  of  bequests, 
are  supplied  by  the  disposition  of  her  personal  property 
by  the  testamentary  interests  of  even  date,  and  though 
the  testamentary  instrument  No.  3,  by  means  of  the 
erasure  is,  to  a  considerable  extent,  rendered  incoherent 
and  uncertain,  yet  it  was  so  to  some  extent  as  it  origi- 
nally stood,  before  any  erasure  took  place,  and  this 
alone  could  not  affect  the  law. 

The  testatrix  was  an  illiterate  woman  who  made  ber 
own  will,  and,  as  might  be  expected,  much  difficulty 
arises-  in  construing  it,  in  any  form  that  it  is  placed. 

One  principal  argument  in  favour  of  the  erasure  being 
deliberative  is  drawn  from  the  whole  tenor  of  her  testa- 
mentary instruments,  which  shew  a  great  dislike  of  her 
brother,  who  was  her  heir-at-law,  and  whom  she  wished 
to  deprive  of  all  interest  in  her  property ;  and  it  is  con- 
tended that  if  this  erasure  be  held;  to  be  a  revocation, 
then  that:  the  twosevenths  given  to  William  &nd  Herrry< 
will  be  undisposed  of  and  go  to  her  heir-at-law,  which 
was  plainly  contrary  to  her  intention.  I  do  not  mean, 
to  express  any  opinion  as  to  the  effect  of  this  devise,  on> 
the  footing  of  the  erasure  being  final  and'  complete;: 
but  I  cannot  think  that  the  testatrix  believed,,  that  by* 
striking  out  their  two  names,  their  shares  would  go  to* 
her  heir-at'law.  It  seems  more  probable  that,  having 
directed  the  property  to  be  divided  amongst  seven,  she 
thought  that  when  she  had  struck  out  two  names  the 

whole 
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whole  would  be  divided  amongst  the  five  remaining        1865. 
devisees.  \^\-mJ" 

Ibbott 

I  am,  therefore,  unable  to  see  in  these  expressions  in  Bell. 
her  will,  any  intention  to  make  a  different  disposition 
of  her  property  than  that  which  appeared  upon  it  after 
the  erasures  had  been  made.  It  existed  in  that  shape 
when  she  made  the  codicils  of  the  19th  of  February, 
1821 ;  the  effect  of  the  codicils  must  be  to  republish 
this  will,  which  is  led  amongst  her  papers  with  an 
indorsement  thereon  that  it  is  her  will,  and  which,  as  it 
has  been  decided  at  law,  is  effectual  to  dispose  of  the 
real  estate  belonging  to  her.  1  then  ask  in  what  state 
did  the  codicil  of  the  19th  of  February,  1821,  republish 
the  will  ?  and  I  think  it  must  be  held  to  have  republished 
it  in  the  state  in  which  it  then  was,  that  is,  with  the 
erasures  existing  in  it,  which  erasures  do  not  render  it 
unintelligible,  but  merely  exclude  two  devisees  and 
certain  legatees  from  taking  any  benefit  under  it.  Then 
it  does  appear  to  me,  that  the  rule  of  the  civil  law 
expressly  applies,  "  tunc  test  amentum  prius  rumpitur 
cum  posterius  perfectum  est."  Here  the  "  testamentum 
posterius  perfectum  est"  and  thereupon,  if  not  before, 
the  devises  to  William  and  Henry  Ibbott  rumpuntur. 

I  must  however  say,  that  1  express  this  opinion  withi 
great  diffidence,  as  it  seems  to  differ  from  that  of  the 
Court  of  Common  Pleas;  but  I  have  taken  what  pains 
I  could  with  the  case,  and  it  is  my  duty  to  decide  it  in> 
the  manner  I  believe  to  be  in  accordance  with  law  and> 
to  the  rights  of  the  parties,  and  I  have  the  satisfaction' 
of  considering  that  my  opinion  will  be  reviewed*  by  a 
higher  tribunal,  which  will  dispose  of  the  whole  matter. 

This  is  clearly  not  a  case  for  costs,  if  I  could,  I 
should  make  the  testatrix's  estate  pay  them.  I  must 
allow  the  demurrer  without  costs. 
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REILLY  v.  REILLY. 

April  22. 
A  fund  set        rTIHE  testator  died  in    1854,   possessed  of  certain 

apart  in  1857     ±      leaseholds 
to  auawer  lia-  leaseuoias. 

bilities  of  an 

estate  in  re-  By  the  decree  on  further  consideration,  made  in  1857, 

spect  of  lease-   a  gum  ha(i  Deen  carried  over  to  an  account  intituled 
hold  cove- 
nants was  a      "  The  Indemnity  Fund/'  as  an  indemnity  against  the 

186?an»>nnt  covenantg  *n  tne  leases,  and  it  had  been  invested  in 

the  next  of       907£  consols, 
kin,  it  appear- 
ing that  all  the 

leases  had  ^11  ^ne  leaseholds  had  since  been  either  sold  and 

either  been  . 

sold  or  surren-  assigned  to  purchasers,  or  surrendered  to  the  lessors. 

tiatote™2&23  ^  Pe^^on  was  now  presented  for  the  distribution  of  the 
Vict.  c.  35,  indemnity  fund  amongst  the  next  of  kin.  The  statute 
Jas^dYn^thl  22  &  23  Vict.  c.  35,  passed  in  August,  1859,  which,  by 
meantime.  the  27th  section,  relieved  executors  and  administrators, 
to  a  certain  extent,  from  future  liability  under  the  cove- 
nants in  leases. 

Mr.  Baggallay  and  Mr.  Ramsay  in  support  of  the 
petition.  The  fund  set  apart  for  the  security  of  the 
ground  landlord  may  now  be  safely  distributed ; 
Bunting  v.  Marriott  (a) ;  for  by  the  Law  of  Property 
Amendment  Act  (22  &  23  Vict.  c.  35,  s.  27)  there  is 
now  a  complete  indemnity  to  the  administrator,  and 
that  act  is  retrospective;  Dodson  v.  Sammell(b);  and 
see  In  re  Green  (c). 

Mr.  A.  Smith  for  the  Respondents. 

The 

(a)  7  Jur.  565.  (c)  2  De  G.,  F.  $  J.  121. 

(6;  1  Drtw.  ^  Sm.  575. 
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The  Master  of  the  Rolls. 

The  purchasers  of  the  leasehold  are  liable  for  the 
future  performance  of  the  covenants  contained  in  their 
leases,  and,  as  to  past  breaches  there  is  no  claim  on  the 
partof  the  lessor.  I  think  I  may  safely  distribute  the  fund. 

Note— Dean  v.  Allen,  20  Beav.  I ;  Waller  v.  Barrett,  24  Beav. 
413;  Bennett  v.  Lytton,  2  John.  &  Hem  155;  Williams  v.  Head" 
land,  4  Giff.  495  ;  Brewer  v.  Pocock,  23  Beav.  310;  Smith  v.  Smith, 
1  Drew.  &  Sm.  384  ;  Ad  dams  v.  Ferick,  26  Beav.  384 ;  Hughes  r. 
Young,  3  N.  R.  690. 


HUGHES  v.  COOK. 

May  26. 

THIS  case  came  before  the  Court  on  demurrer.  \  bill  by  a 

person  entitled 
t .        .  f  ii.      i/%/f.      ■■-  *      to  a  mort- 

The   bill,  in  substance,  stated,   that  in  1821   John  gaged  estate, 

Young,  the   Plaintiff's   grandfather,   mortgaged   some  |||||j?*  thoer,g 

property  for  600Z.     He  died  in  1844,  having  devised  will,  against 

the  estate  to  trustees  for  the  Plaintiff's  mother  for  life,  and^mwt-6 

and  then  in  trust  to  sell  and  pay  off  the  mortgage,  and  %*%or'?  r*pre- 

hold  the  residue  in  trust  for  the  Plaintiff.  have  the'mort- 

gagor's  estate 

The  Plaintiff's  mother  died  in  1863.    The  estate  had  payment  of 

not  been  sold,  and  the  mortgage  on  it,  which  still  re-  the  mor'*a?e> 
'  °  °  '  cannot  be  aus- 

mained  unpaid,  had  become  vested  in  the  Defendant  tained. 

Cook.    The  Plaintiff,  who  was  an  infant,  alleged  that  pe^dlun* 

he  "believed"  the  rents  had,  since  his  mother's  death,  mg  under  a 

been  received  by  Cook,  "  but  whether  as  mortgagee  or  againsuhe 

as  bailiff  for  the  Plaintiff  he  was  unable  to  ascertain."    mortgagee  is 

irregular,  un- 
The  less  it  offers  to 
redeem. 
The  Plaintiff  was  entitled  to  an  estate,  subject  to  a  mortgage  created  by  his  ancestor. 
He  instituted  a  suit  against  the  mortgagee  and  the  representatives  of  his  ancestor, 
praying  to  have  the  mortgage  paid  out  of  his  assets  or  by  a  sale  of  the  estate,  and  also 
for  the  delivery  up  of  independent  securities  given  by  the  Plaintiff  tc  the  Defendant:-— 
Held,  that  the  suit  was  multifarious,  and  a  demurrer  to  it  was  allowed. 
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1865.  The  bill  stated  another  and  distinct  transaction*    It 

stated  that  Cook  had  made  payments  to  the  Plaintiff, 
and  proceeded  in  the  following  terms:—  "The  Defendant 
Cook,  about  December,  1863,  induced  the  Plaintiff  to 
seal  and  deliver  a  deed,  which  the  Plaintiff  believes  was 
dated  the  16th  November,  1865,  and  which  the  Plaintiff 
believes  to  be  a  mortgage  of  the  Plaintiff's  property,  to 
which  he  is  entitled  under  the  will  of  the  said  John 
Young,  and,  at  the  same  time,  the  Defendant  Cook 
induced  the  Plaintiff  to  sign  a  bill  of  exchange  for  350/-, 
dated  the  16th  day  of  November,  1865." 

The  bill  was  filed  by  Hughes,  by  his  next  friend, 
against  Cook  and  the  trustee  and  executor  of  the  grand- 
father's will,  praying  as  follbws  : — 

1.  "  That  the  Defendant  Rbbert  Cook  may  be  decreed^ 
to  deliver  up  to  be  cancelled  the  said  deed  and  bill  of 
exchange  dated  respectively  the  16th  day  of  November, 
1865. 

2.  "That  if  the  Defendant  Robert  Cook  shall  admit 
that  be  has  entered  into  possession  of  the  rents  and' 
profits  of  the  mortgaged  hereditaments  as  the  mortgagee 
thereof,  that  the  usual  account  may  be  taken  against 
him  as  a  mortgagee  in  possession,  with  half-yearly  rests, 
and' that  an  account  may  betaken  of  what  is  due  to  him 
for  principal  and  interest,  if  any,  and  that  the  same,  if 
not  paid  as  hereinafter  mentioned,  may  be  raised  by  a 
sale  of  the  mortgaged  premises. 

3.  "  That  if  the  Defendant  Robert  Cook  should  not 
admit  that  he  has  entered  into  such  possession  as  mort- 
gagee, that  a  Receiver  may  be  appointed"  of  the 
rents,  to  keep  down  the  interest  on  the  mortgage  of 
1821,  and  to  pay  the  surplus  for  the  benefit  of  the 
Plaintiff. 

5.  "That  it  may  be  declared,  that  the  residuary  real 

and 
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and  personal  estate  of  the  testator  John  Young  was 
liable  to  exonerate  the  mortgaged  premises  from  the 
mortgage  debt,  and  that,  if  necessary,  that  the  accounts 
of  such  residuary  real  and  personal  estate  may  be  taken 
and  the  same  properly  administered  under  the  direction 
of  this  honorable  Court." 

The  Defendant  Cook  demurred  for  want  of  equity, 
first,  to  the  relief  prayed  by  the  first  paragraph  of  the 
prayer  separately,  and  then  to  the  second  and  third 
paragraphs.  He  then  demurred  to  the  whole  bill  for 
multifariousness. 

Mr.  Jessel  and  Mr.  Horsey  in  support  of  the  demurrer. 
This  is  a  bill  by  a  mortgagor  against  a  mortgagee, 
which  does  not  offer  to  redeem  him  or  to  pay  what  is  due. 
The  prayer  for  a  sale  does  not  amount  to  an  offer  to 
redeem.  In  Harding  v.  Tingey  (a)  it  was  held,  that  a 
prayer  by  a  mortgagor  that,  on  payment  of  what  may 
be  found  due,  the  mortgagee  may  be  directed  to  convey, 
does  not  amount  to  an  offer  to  redeem.  As  to  the 
delivery  of  the  documents  executed  in  1865,  the  bill 
contains  no  allegation  of  fraud  on  which  to  found  that 
part  of  the  relief.  Lastly,  the  suit  is  altogether  multi- 
farious; it  mixes  up  matters  totally  distinct,  in  some  of 
which  the  mortgagee  has  no  concern.  Besides  this,  "it 
is  not  competent,  when  A.  is  sole  Plaintiff  and  B.  is 
sole  Defendant,  for  A.  to  unite  in  his  bill  against  i?.  all 
sorts  of  matters  wherein  they  may  be  mutually  con- 
cerned ;M  Attorney- General  v.  The  Goldsmiths*  Com- 
pany (J).    They  also  referred  to  Saxton  v.  Davis  (c). 

Mr.  Batten  for  the  Plaintiff.    An  infant  cannot  and 

is  not  bound  to  redeem  his  ancestor's  mortgage;  but 

here 

(a)  12  W.  R.  684.  (c)  18  Vc$.  80. 

(6)  5  Sim.  675. 


1 
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1865.  here  he  asks  for  a  sale  of  the  estate  and  payment  to  the 
Defendant  out  of  the  produce ;  this  is  sufficient.  Vice- 
Chancellor  Knight  Bruce  considered  an  offer  to  redeem 
unnecessary;  lnman  v.  Wearing  {a).  The  documents  of 
1865  were  obtained  from  the  Plaintiff  while  an  infant, 
and  they  ought  to  be  delivered  up.  The  Defendant 
Cook  is  interested  in  all  the  matters  of  relief,  and  they 
are  so  mixed  up  as  to  make  it  impossible  to  have  them 
determined  in  separate  suits. 

The  Master  of  the  Rolls. 

I  must  allow  this  demurrer,  for  it  contains  three  suits 
in  equity. 

The  first  is,  for  taking  an  account  of  the  estate  of  the 
Plaintiff's  grandfather,  for  the  purpose  of  having  it 
applied  in  discharge  of  the  mortgage.  To  such  a  suit 
the  mortgagee  is  not  a  proper  or  necessary  party.  He 
is  not  bound  to  wait  for  payment  of  what  is  due  to  him 
until  the  accounts  of  his  mortgagor's  estate  have  been 
taken. 

The  second  is,  to  take  an  account  of  the  amount  due 
on  the  mortgage,  without  any  offer  to  redeem  or  even  to 
pay  the  amount  found  due  out  of  the  produce  of  the 
sale,  except  "  if  not  paid  as  hereinafter  mentioned," 
that  is,  if  not  paid  out  of  the  testator's  residuary  estate. 
The  consequence  would  be,  that  the  mortgagee  would 
have  to  wait  until  all  the  accounts  of  the  mortgagor's 
estate  had  been  taken,  before  he  would  obtain  a  sale  of 
the  mortgaged  property.  There  is  no  offer  to  redeem, 
and  this  is,  on  the  authorities,  a  sufficient  objection  to 
this  part  of  the  relief. 

The 
(a)  3  De  Gex  $  Sm.  733. 
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The  third  is  a  distinct  transaction,  which  may  be  very  1865. 
improper,  but  has  no  reference  to  the  rest  of  the  suit. 
The  Defendant  is  alleged  to  have  obtained  from  the 
Plaintiff  a  deed  and  bill  of  exchange,  which  were  post- 
dated by  two  years,  but  why  or  under  what  circumstances 
does  not  clearly  appear,  and  he  prays  that  these  may 
be  delivered  up  and  cancelled. 

I  must  allow  this  demurrer  in  the  usual  way,  and 
cannot  give  leave  to  amend. 


INGLE  v.  PARTRIDGE.    (No.  2.) 

Feb.  15, 17, 18. 

riiHIS  case,  reported  ante  (a),  now  came  on  for  hearing,  Trustees  lent 

when  the  trustees  were  made  liable  for  the  several  0™mJ|J|!™?e 

sums  set  forth  in  the  former  report.  uPon  *  vaca- 

tion made  on 
behalf  of  the 
Another  point  arose,  under  the  following  circum-  mortgagor. 

stances  •—  The  "f""^ 

stances .—  ?d  g^y 

In  1857,  the  old  trustees,  who  had  power  to  invest  the  ^^hatlne 
trust  moneys  in  real  securities,  lent  8,000/.  to  Mr.  Ernest  trustees  were 
on  a  mortgage  of  some  freehold  property  at  Llanon,  KSefor^tha 
in  the  county  of  Carmarthen,  which  was  principally  in  loa§' 
his  own  occupation.    The  trustees  proceeded  solely  on 
a  valuation  which  had  been  made  the  year  previously 
by  a  Mr.  Petherick,  who  had  been  employed  on  behalf 
of  the  mortgagor  to  value  the  estate.    He  had  valued  it  at 
12,684/.     Besides  this,  it  appeared,  from  the  abstract  of 
title,  that  the  property  had  last  let  for  no  more  than 
242/.  1  Is.  per  annum. 

The  property  turned  out  a  very  inadequate  security 
for  the  8,000/.,  and  the  interest  was  greatly  in  arrear. 

Mr. 
(a)  32  Beav.  661. 
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1865.  Mr.  Selwyn  and  Mr.  Beavcm,  for  the  Plaintiffs,  the 

■cestui*  que  trust,  argued  that  the  old  trustees  bad  been 
guilty  of  great  negligence  in  not  having  had  the  pro- 
perty surveyed  and  valued  by  some  independent  person 
on  their  behalf,  and  that  they  ought  not  to  have  trusted 
to  a -valuation  made  by  the  mortgagor's  agent.  That 
the  abstract  itself  shewed  the  inadequacy  of  the  security, 
.and  that  the  trustees  were  therefore  liable  for  the  loss 
sustained  by  the  deficient  security. 

Mr.  Uobhouse  and  Mr.  W.  Pearson  in  the  same  interest. 

Mr.  Southgate  and  Mr.  Kay,  for  the  old  trustees, 
argued  that  they  were  not  liable  for  an  accidental  loss, 
arising  from  the  depreciation  of  the  security.  That  they 
were  justified  in  relying  on  a  valuation  bona  fide  made; 
Jones  v.  Lewis  (a),  but  reversed,  see  Lewin  on  Trusts  {b). 

Mr.  Bagg allay,  Mr.  Cracknett,  Mr.  Karshht^xA 
Mr,  Surrage  for  the'other  Defendants. 

The  Master  of  the  Rolls. 

The  question  which  I  have  to  deal  with  is,  whether 
the  trustees  exercised  due  caution  and  vigilance  in 
advancing  8,000/.  upon  the  security  of  the  property 
mentioned  in  the  schedule  to  Mr.  PethericlCs  valuation. 
In  the  first  place,  it  is  a  matter  of  constant  observation, 
that  nothing  is  more  uncertain  than  a  valuation,  and  the 
Court  has  constantly  had  occasion  to  observe  upon  the 
great  discrepancy  between  valuations  made  by  those 
persons  who  want  to  enhance  and  by  those  persons 
who  want  to  depreciate  the  value  of  property.  They 
are  so  great  that  it  is  very  difficult  for  the  Court  io 

come 

(a)  3  De  O.  $  Sm.  471.  (6)  Page  242. 
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come  to  a  satisfactory  conclusion  on  the  subject,  and  it 
sometimes  leads  to  most  singular  results.  In  one  case, 
to  which  I  have  often  referred,  a  Plaintiff  was  com- 
pelled to  compromise  a  suit  in  consequence  of  his 
valuer  mistaking  the  side  for  which  he  was  employed. 
Valuations  are  mere  matters  of  opinion,  on  which  a 
person  cannot  be  indicted  for  perjury.  A  man  bond 
fide  forms  his  opinion,  but  he  looks  at  the  case  in 
a  totally  different  way  when  he  knows  on  whose  behalf 
he  is  acting.  Here  the  trustees  acted  on  the  valuation 
made  on  behalf  of  the  mortgagor. 

In  addition  to  this,  they  had  in  their  possession,  at 
the  time,  an  abstract  of  title  which  shewed  that  when 
the  property  was  last  let  it  was  let  for  242/.  11*,  while 
the  interest  on  the  8,000/.  lent  at  4/.  per  cent,  was  con- 
siderably more  than  this  rental.  It  shewed  a  great  de- 
ficiency, the  rule  being,  that  trustees  ought  not  to  ad- 
vance on  mortgage  more  than  two-thirds  of  the  actual 
value  of  freehold  property  (a).  It  turns  out  that  the 
property  will  not  let  for  more  or  even  so  much  at  the 
present  time. 

I  will  look  at  the  evidence,  but  if  the  facts  are  as  I 
have  stated  them,  then,  in  my  opinion,  the  old  trustees 
must  be  made  liable  for  the  deficiency  which  arises  from 
this  property  not  realizing  the  8,000/.  I  shall  order 
them  to  pay  the  8,000/.  and  interest  into  Court,  on  or 
before  the  last  day  of  next  Hilary  Term,  giving  them 
time  to  take  proper  steps  to  realize  the  security. 


1865. 


The  Master  of  the  Rolls. 

I  have  read  over  the  evidence,  and  I  am  of  opinion 

that 

(a)  See  Stickney  ▼.  Sewell,  1      14  Bean.  p.  307 ;    Maclcod  v. 
MyL  £  Cr.  8 ;  Norrii  v.  Wright,      Annetley,  16  Bern.  600. 


Feb.  18. 


VOL.  XXXIV— III. 


p  p 
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1865. 


Inglb 
p. 

PARTfUftGB. 

(No.  2.) 


thfct  Mr.  Blencowe  and  Mr.  Frederick  R.  Partridgt,ib* 
old  trustees,  are  liable  for  the  deficiency  in  the  valve 
A  trustee  cannot,  with  propriety,  lend  trust  daoney  upon 
mortgage  upon  a  valuation  made  by  or  on  behalf  of  the 
mortgagor.  If  he  does*  and  the  valuer  has  bom  fid* 
valued  the  property  at  double  its  value,  the  trustee  most 
take  the  consequences ;  he  ought  to  hate  employed  t 
valuer  on  his  own  behalf  to  see  to  iU 


That  alone  would  be  sufficient  to  dispose  of  the  matter. 
But  the  case  of  the  Plaintiffs  is  made  stronger  by  the 
fact,  that,  if  the  trustees  had  looked  into  the  abstract, 
they  would  have  found,  by  one  of  the  deeds,  that  the 
amount  at  which  the  property  was  let  the  last  time  it 
was  let,  was  insufficient  to  pay  the  interest  on  the 
money  advanced.  The  decree  against  the  old  trustees 
will,  therefore,  stand  as  1  stated. 


March  2. 

Application  by 
vendors,  in  a 
suit  for  spe- 
cific perform- 
ance, to  sus- 
pend the 
execution  of 
the  convey- 
ance pending 
an  appeal  to 
the  House  of 
Lords,  refused, 
the  purchaser 
consenting 
that  rioticd 
of  the  appeal 
should  be  in- 
dorsed on  the 
conveyance. 


WILSON  v.  THE  WEST  HARTLEPOOL,  &c, 
RAILWAY  COMPANY.    (No.  2.) 

FHpHE  Master  of  the  Rolls  had,  irt  this  case,  made  t 
decree  for  specific  performance  agaitist  the  De- 
fendants, the  company,  who  were  to  convey  the  land  in 
question  to  the  Plaintiff  (a).  The  decree  had  been 
affirmed  by  the  Lords  Justices  on  the  1 9th  of  January. 
1865.   The  Defendants  appealed  to  the  House  of  Lords. 

Mr.  Hobhou&e  and  Mr*  Hawking  for  the  Defendants, 
applied  to  suspend  the  execution  of  the  conveyance 
pending  the  appeal  to  the  House  of  Lords.  They 
argued  that  the  Defendants  might  be  prejudiced  by 

Conveying 

(a)  Reported  ante,  p.  187. 
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conveying  to  the  Plaintiff,  as  he  would  then  be  enabled        1865. 
to  deal  with  the  legal  estate.  ^T^-jf 

V. 

Mr.  Selwyn  and  Mr.  Fry  for  the  Plaintiff.     The  J"  Wm 
*  *  Hartlepool, 

pendency  of  an  appeal  cannot  be  allowed  to  affect  the  &<<.,  Rail.  Co. 
rights  of  the  Plaintiff  established  by  the  decree ;  Gwynn      ™0'  2"^ 
v.  Lethbridge  (a) ;  Waldo  v.  Caley  (Jb) ;  The  Mayor  of 
Gloucester  v.  Wood(c).    They  offered  to  endorse  on 
the  conveyance  notice  of  the  existing  appeal. 


The  Master  of  the  Rolls. 

The  Defendants  may  register  a  lis  pendens,  which  will 
be  a  sufficient  protection.  The  Plaintiff  consenting 
that  notice  of  the  appeal  shall  be  endorsed  on  the  con- 
veyance, I  must  refuse  the  motion. 

The  Defendants  must  pay  the  costs,  for  if  they  had 
succeeded  they  would  equally  have  been  bound  to  pay 
them. 

(a)  14  Ve$.  585.  (c)  3  Hare,  150. 

(b)  16  Ves.  206. 


Reg.  Lib.  1865,  B,fol.  493. 
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COLBY  v.  GADSDEN. 

Afar.  6,  7,  10. 

A  del* j  from  npHIS  was  a  suit,  instituted  by  a  vendor  against  the 
May  to  De-        ■  ,  -       .  .*  *  e 

eember  in  filing  purchaser,  for  the  specific  performance  of  a  con- 

a  bill  for  «pe-    tract  for  ^  purchase  of  a  real  estate.    The  defence 

cine  perform-  ■ 

anoe  held  not    was,  first,  that  the  Plaintiff  was  barred  by  his  delay  in 

Z^vel10      instituting  the  suit;  secondly,  that  the  Plaintiff, having 

vendor  of  his     put  the  Defendant  into  possession,  had,  by  afterwards 

the  contract6     resuming  it,  abandoned   the  contract ;    thirdly,  that 

enforced.  a  school -boose  had   been    built    on  a  part  of  the 

A  purchaser 
was  let  into       property  given  by  the  Plaintiff  for  that  purpose,  and 

AeremsPbetf    which  fact  ouSht  to  have  **"  stated;  and,  fourthly, 
fore  comple-     that  a  vein  of  coal,  stated  in  the  particulars  of  sale  to 
out0  payment "  ex*st  on  ^e  ProPerty*  had  been  considerably  exhausted 
of  his  pur-        by  working, 
chase-money. 
Great  delay 

current  and  no  ^r*  Swthgate  and  Mr.  Babington,  for  the  Plaintiff, 
FymCn*e  cited  Macbryde  v.  Weekes{a);  Watson  v.  Reid{b); 
made  to  the      Southcomb  v.  The  Bishop  of  Exeter  (c) ;  Dyer  Y.Har- 

JavJ°noSw  to  £rat*(rf)  I  By™*  v-  8ne!fd  W  5  Haywood  Y.Cape{f); 
the  tenants        Sugdens  Vendors  (g). 
and  prevented 
any  further 

remfty  the*        Mn  8elwyn  and  Mr-  Ward>  for  the  Defendants  cited 

purchaser:—  Knatchbull 

Held,  that  this 

did  not  de-  (a)  22  Bean.  533.  (e)  1  Kay,  627. 

prive  the  (6)  1  Ruu.  Sf  MyL  236.  (./*)  25  Beav.  140. 

vendor  of  his  (c)  6  Hare,  213.  (g)  Page  212  (MM  edit.) 

right  to  have         (rf)  10  Vet.  505. 

the  contract 

specifically  performed.     Knatchbull  v.  Orueber  (3  Mer.  124)  distinguished. 

Property  was  sold  which  was  represented  as  standing  on  a  fine  vein  of  anthracite 
coal  \-Htld,  that  the  doctrine  of  "  caveat  emptor"  applied,  and  that  it  was  the  businesi 
of  the  purchaser  to  inquire  as  to  the  extent  to  which  the  coal  had  already  been 
worked. 
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Knatchbull   v.    Grueber  (a) ;    Higgins   v.  Samels  (Jb) ; 
Moxey  v.  Bigwood  (c). 

Mr.  Southgate  in  reply. 


The  Master  of  the  Rolls. 

This  is  a  suit,  by  a  vendor  against  a  purchaser,  for  the  March  10. 
specific  performance  of  a  contract  to  buy  an  estate 
called  Colby  Lodge,  near  Tenby,  in  Pembrokeshire. 
The  contract  is  admitted;  the  defence  set  up  by  the 
Defendant  consists  of  four  particulars.  The  first  is, 
that  the  time  which  has  elapsed  before  the  bill  was 
filed  constitutes  a  bar  to  the  Plaintiff's  recovering  in 
this  suit.  Upon  this  subject  the  dates,  which,  it  is  im- 
portant to  refer  to,  are  as  follows : — the  contract  for  the 
sale  of  the  estate  for  3,775/.  was  entered  into  on  the 
13th  of  October,  1860,  and  the  purchase  was  to  be 
completed  on  Christmas-day  following.  On  that  day, 
possession  was  given,  by  putting  the  purchaser  into  the 
receipt  of  the  rents  and  profits  of  the  estate.  No  money 
was  paid  by  the  purchaser ;  he  took  several  objections 
to  the  title,  and  there  was  a  continued  delay  in  the 
payment  of  the  purchase-money,  although  he  remained 
in  the  receipt  of  the  rents.  This  went  on  for  a  very 
considerable  time;  the  purchaser's  solicitor  prepared  a 
draft  conveyance,  which  was  approved  of  on  the  part  of 
the  vendor,  but  still  the  contract  was  not  completed. 
Ultimately,  in  March,  1862  (which  was  a  year  and  a 
half  after  the  contract  had  been  entered  into),  the 
Plaintiff's  solicitors,  with  the  authority  of  the  Plaintiff, 
proposed  that  the  agreement  should  be  cancelled,  that 

the 

(a)  3  Mcr.  124.  (c)  10  Jur.  597. 

(*)  2  John,  if  Hem.  460 


Colby 
v. 
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1866.  the  Defendant  should  pay  10/.,  thai  there  should  be  no 
account  of  the  rents  received  by  the  Defendant,  and 
that,  thereupon,  the  whole  matter  should  be  settled. 
Gadidbv*  This  arrangement  was  approved  of  by  the  Defendant's 
wife,  who  appears  to  have  shewn  very  good  sense  in  the 
course  which  she  adopted  on  this  occasion.  But  the 
Defendant  did  not  know  of  this  until  May,  1862,  when 
it  became  necessary  to  obtain  his  signature,  and  he 
thereupon  dissented,  and  insisted  on  the  contract  being 
carried  into  execution.  Upon  this  taking  place,  the 
Plaintiff,  finding  that  he  neither  got  the  purchase* 
money  nor  the  rents  of  his  property,  gave  notice  to  the 
tenants  in  July,  1862,  to  pay  their  rents  to  him.  The 
tenants,  finding  it  difficult  to  know  to  whom  they  ought 
to  pay  the  rents,  paid  them  to  no  one,  and,  thereupon, 
this  bill  was  filed  in  December,  1862. 

Now,  it  is  obvious,  from  this  statement  of  the  dates, 
that  this  is  not  a  case  in  which  the  Court  can  refuse 
specific  performance  of  the  contract  on  the  ground  of 
delay.  In  these  cases,  where  one  person  says,  "  I  will 
have  nothing  more  to  do  with  the  contract,  I  put  an 
end  to  it,"  if  the  other  party  to  the  contract,  who  insists 
on  its  being  carried  into  execution,  does  not  file  his  bill 
speedily  (a  time  which  is  not  very  accurately  fixed,  though 
the  cases  have  determined  that  it  must  not  exceed  a 
year),  he  shall  not  be  allowed  to  insist  that  the  contract 
shall  be  carried  into  execution.  But  here,  both  parties 
were  insisting  on  the  contract ;  the  Defendant,  in  May, 
1862,  declared  that  it  should  be  carried  into  execution, 
and  he  has,  in  fact,  been  all  along  insisting  on  the 
contract  with  an  abatement  of  the  purchase- money. 
This  matter  being  in  contest  between  them  in  May, 
1862,  and  the  bill  being  filed  in  December,  1862,  the 
lapse  of  time  cannot  be  treated  as  such  a  delay  as  will 
bar  the  Plaintiff  from  bis  right  of  calling  upon  this 

Court 
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Court  to  afford  him  relief,  if,  in  other  respects!  he  is       1865. 

entitled  to  it.  Wv*' 

Colby 
v. 
The  second  defence  is  this:   It  is  said,  that  the     Gad§deic? 

Plaintiff,  having,  in  the  first  instance,  put  the  purchaser 
into  possession,  and  having  afterwards  resumed  pos- 
session, has,  by  thus  resuming  possession,  abandoned 
the  contract,  and  is  not  entitled  to  enforce  it.  The 
well-known  authority  of  Knatchbull  v.  Grueber(a)  is 
referred  to  upon  the  subject;  but,  as  I  observed  in  the 
course  of  the  argument,  that  case  has  no  application 
to  the  present.  In  that  case,  actual  possession  was,  by 
residence  in  the  house,  an  essential  part  of  the  contract. 
The  Defendant  had  contracted  that  be  should,  imme- 
diately on  the  execution  of  the  contract,  be  put  into 
possession  of  the  house  in  question,  and  that  he  should 
remain  in  possession  until  the  contract  was  completed, 
and  that  such  possession  should  not  be  considered  as 
an  acceptance  of  title.  In  a  short  time,  it  appeared 
that  the  Plaintiff  could  not  make  a  title  to  the  whole  of 
the  property,  upon  which,  the  Plaintiff  turned  the  De- 
fendant out  of  possession  of  the  bouse,  and  filed  a  bill 
for  the  specific  performance  of  the  contract,  with  an 
abatement  of  the  purchase-money.  Lord  Eldon  did 
not  give  any  judgment,  on  the  question  whether  it 
was  a  case  for  abatement  of  the  purchase-money  or 
not;  but  he  said,  that  the  pbject  of  the  Defendant 
was  to  have  actual  possession  of  the  house,  and  that 
this  was  expressed  in  the  contract,  and  was  totally 
independent  of  the  question  of  title,  or  whether  a 
good  title  could  be  made  to  the  rest  of  the  land.  At 
the  heappg  Lord  Eldon  said,  "  You  have  turned 
the  purchaser  out  of  possession,  which  is  the  very 
thing  he  contracted  for,  and  this  is  a  matter  totally 
distinct  and  apart   frpra   the  question   of  title.     You 

have, 
(a)  3  Mer.  124. 
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1865.  have,  therefore,  abandoned  the  contract,  and  cannot 
now  enforce  it;"  and  he  dismissed  the  bill  on  that 
ground.  But  that  does  not  apply  to  a  case  where  the 
purchaser  is  let  into  the  receipt  of  the  rents  and  profits 
of  the  estate,  under  a  contract  which  is  to  be  completed 
at  a  definite  -period,  from  which  time  the  purchaser  is 
to  receive  the  rents  and  profits,  and,  on  the  other  hand, 
to  pay  interest  on  the  purchase-money.  Here,  the 
period  fixed  for  this  purpose  is  the  25th  of  December, 
I860,  and  the  purchaser  accordingly  receives  the  rents 
from  that  time ;  but  the  Plaintiff,  finding  that  he  can 
get  neither  the  purchase-money  nor  the  interest,  gives 
notice  to  the  tenants  to  pay  no  more  rent  to  the 
purchaser,  and  it  becomes  necessary  for  him  to  file  this 
bill.  This  is  no  breach  of  contract  on  the  part  of  the 
vendor ;  and  the  case  decided  by  Lord  Eldon  has  no 
application  to  the  present  case. 

The  third  ground  of  defence,  raised  by  the  Defendant, 
is  this  : — that  a  school-house  has  been  built  on  a  small 
piece  of  the  land  near  the  church,  which  had  been  given 
by  the  Plaintiff  for  that  purpose  a  year  or  two  before  this 
contract  was  entered  into,  and  that  this  ought  to  have 
been  stated  to  the  Defendant.  The  Defendant  contends, 
that  in  respect  of  this,  he  is  entitled  either  to  put  an  end 
to  the  contract,  or  to  have  an  abatement  for  it,  out  of  the 
purchase-money.  I  am  of  opinion  that,  he  is  not  en- 
titled to  either.  This  small  piece  of  land  is  close  to  the 
church,  and  on  the  roadside,  and  is  forty-five  feet  by 
sixty-five  feet,  and  therefore  contains  a  little  under  330 
square  yards.  The  house  was  built,  and  was  known  to 
everybody ;  it  stood  there  at  the  time  the  Defendant 
entered  into  the  contract,  and  the  Defendant,  when  he 
went  over  the  property,  saw  it  and  was  aware  of  its 
existence.  Then  it  appears  also  even  on  the  very  map 
on  which  he  bought  the  property,  although  the  map 

was 
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was  made  some  years  before  the  school-house  was 
built,  that  this  plot  of  land  on  which  the  school-house 
was  subsequently  built  was  marked  off  as  not  included 
in  the  little  plot  No.  189,  which  is  one  of  the  pieces  of 
land  sold,  and  does  not  appear  to  have  been  included 
in  the  map.  Why  that  was  marked  off  before  the 
school-house  was  built,  I  am  unable  to  say.  There  is 
no  evidence  given  upon  that  subject,  but  it  does  appear 
that  it  was  not  within  the  contract  itself.  The  De- 
fendant was  perfectly  well  aware  of  the  circumstance,  for 
it  was  a  matter  patent  to  everybody,  and  therefore  he  is 
neither  entitled  to  reject  the  contract,  nor  to  have  any 
abatement  in  respect  thereof. 


1865. 


The  last  question  is  the  one  most  prominently  put 
forward  in  the  argument  and  in  the  evidence.  It  relates 
to  the  vein  of  anthracite  coal.  It  is  stated  on  the 
particulars  and  conditions  of  sale,  "that  this  property 
stands  on  a  vein  of  anthracite  coal,  the  finest  vein  in 
South  Wales"  and  where  the  crop  of  it  lies  is  marked. 
Now  I  am  satisfied,  on  the  evidence,  that  the  Defendant 
knew  the  coal  had  been  worked ;  he  admits  that  he 
saw  the  old  pit.  There  is  the  evidence  of  Protheroe, 
who,  if  he  is  to  be  believed,  declares  positively,  that  he 
told  the  Defendant  about  it  before  he  entered  into  the 
contract.  It  is  said,  that  this  evidence  is  contradictory 
to  that  of  Collins  and  Gunter,  who  speak  of  the  meeting 
between  Protheroe  and  the  Defendant  as  having  taken 
place  in  August,  1861.  It  was  said,  in  the  reply,  that  it 
is  clear  that  Protheroe  speaks  of  two  meetings,  and  that 
Collins  and  Gunter  only  speak  of  one,  and  upon  reading 
the  evidence  1  think  that  this  is  so,  and  that  the  two 
statements  are  perfectly  compatible  and  accurate. 


I  am  of  opinion  also,  that  this  is  a  case  of  caveat 
emptor.     It  was  not  alleged  that  the  vein  had  not  been 

worked ; 
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]865.  worked  j  the  Defendant  knew  it  bad  been  worked  to 
tome  extent,  and  it  was  his  business  to  inquire  into 
what  extent  it  had  been  worked.  That  it  had  been 
worked  out  is  admitted  not  to  be  the  ease,  beeanae 
there  is  coal  now  to  be  had  on  the  property ;  besides 
which,  I  was  strongly  impressed  with  this:— -that  H 
formed  no  considerable  ingredient  in  the  estimate  by 
the  Plaintiff  and  by  the  Defendant  as  to  the  value  of 
the  property.  This  is  shewn  very  6trongly  in  a  valua- 
tion made,  on  his  behalf,  in  one  of  his  attempts  to 
resell  the  property.  He  gave  5,775/.  for  the  property, 
and  it  appears  that  he  values  the  surface,  independently 
of  the  minerals  and  the  timber,  at  4,000/.,  and  attempted 
to  resell  it  for  that  amount.  In  fact,  if  the  estimated 
value  put  upon  it  by  him  or  on  his  behalf  be  correct, 
he  has,  without  any  abatement,  got  a  most  valuable 
purchase,  for  he  has  been  offered  800  guineas  for  the 
eoal,  not  to  be  paid  down,  but  coupled  with  conditions 
as  to  the  time  and  mode  of  payment,  which  detract 
from  the  value  of  it,  but  still  it  would  make  the  coal 
worth  840/.  Mr.  Collins  has  valued  the  timber  at 
1,800/.,  making  together  2,640/.  The  present  rental  is 
185/.,  and  the  Defendant,  in  one  of  his  letters,  suggests 
that  150/.  might  be  obtained  for  the  house  to  let.  My 
opinion  is,  that  this  coal  formed  no  ingredient  in  the 
price  which  the  Defendant  offered  for  the  property, 
and  that  it  was  not  considered  of  much  value  on  either 
side.  Therefore,  in  my  opinion,  the  case  of  the  De- 
fendant entirely  fails,  and  there  mubt  be  a  decree  for 
specific  performance,  with  an  inquiry  as  to  title  5  but  as 
the  Defendant  occasioned  the  suit  by  his  refusal  to 
complete  the  contract  except  with  an  abatement,  I  am 
of  opinion  that  he  must  pay  the  costs  up  to  and 
including  the  hearing. 


GASES  IN  CHANCERY. 


SIMPSON  v.  TERRY.  „    ± 

March  23. 

FT1HE   Defendant,  on  the  7th  of  March,  1863,  had  A  decro  for 

**•      agreed  to  purchase  some  property,  and  the  con-  formance  was 

tract  was  to  have  been  completed  on  the  24th  of  June,  made  against 

,  a  purchaser. 

This  not  having  been  done,  the  vendor,  in  November,  Not  having 

1863,  instituted  a  suit  for  the  specific  performance  of  ^^money 

the  contract ;  and  a  decree  for  specific  performance  was  he  was 

made  on  the  7th  of  July,  1864.  motion/ to^ay 

it  within  a 
-_,_._.  ii<»i?  #i      limited  time, 

The   Defendant   made  default  in   payment  of   the  and  in  default, 

purchase-money  (6,587/.),  and  SSttSTb. 

rescinded  and 
Mr.  G.  Hastings,  for  the  Plaintiff,  now  moved  that  2*3^2* 
in  default  of  payment  the  contract  might  be  rescinded,  was  also 
He  cited  Foligno  v.  Martin  (a) ;  Sweet  v.  Meredith  (&).    jj,e  coste  0f  * 

the  motion. 

Mr.  Archibald  Smith,  for  the  Defendant,  asked  for 
bix  weeks  to  enable  him  to  find  the  money. 


The  Master  of  the  Rolls. 

I  cannot  grant  that  time ;  but  I  will  order  the  De* 
fendant  to  pay  the  amount  on  or  before  the  first  day  of 
IZaster  Term  (15th  April),  and  in  default,  the  contract 
must  be  rescinded,  and  all  further  proceedings  stayed. 

The  Defendant  must  pay  the  costs  of  this  application* 
(a)  16  Beat.  586.  (b)  4  Giff.  207. 

Reg.  Lib,  1865  B.,fol.  693. 
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TIBBS  v.  ELLIOTT. 

Apr.  26,  27. 

A  testator  de-  HPHE  testator  devised  a  freehold  house  at  Plautou 

eitate'to^hL  an<*   8°me  lea8ebolds   to  his  widow  daring  her 

three  daugh-  widowhood,  and    he  devised   them    to   his  daughters 

remamderf  m  Louisa  Margaret  Elliott,  Caroline  Amelia  Elliott  and 

and  he  pro-       Maria  Hannah  Elliott,  at  the  death  or  marriage  of  their 

▼ided  that  if  ° 

"any  of  them    mother,  "to  have  the  rents  and  incomes  therefrom  in 

should  die  and  eqUai  shares  between  them,  but  not  to  be  liable  or  subject 

leave  issue,  . 

then  such         to  the  debts,  control  or  interference  of  any  husband 

mfcceed^o the  whom  they  might  respectively  marry;   provided  that 

mother's  share  during  the  lives  of  his  said  daughters,  or  the  life  of  any 

will."    He       °f  them,  the  said  estates  should  not  be  sold ;  and  in 

afterwards        cage  either  of  them  should  die  and  leave  no  issue,  the 
gave  the  re- 
sidue of  his       share  of  such  deceased  daughter,  or  daughters  should 

^ecu  to^he  more  *an  one  so  ^*c»  B*10u^  revert  an(*  become  part  of 
same  daugh-  the  residue  of  his  estate  and  effects,  and  provided  any 
two  sons  in  "  °^  ^em  should  die  and  leave  issue,  then  such  issue  should 

possession:—    succeed  to  the  mother's  share  in  that  his  will"    After 

Held,  that  the  4,.        ,.  •  -      .     .   4 

issue  of  the       bequeathing  divers  pecuniary  legacies,  the  testator  gave 

daughters  took  ajj  fae  residue  of  his  estate  and  effects  whatsoever  and 

the  daughters'   wheresoever  to  his  children  Stephen  Frederic  Elliott, 

leridue1  Ae      Joseph  Elliott,  Louisa  Margaret  Elliott,  Caroline^Amelia 

Elliott  and  Maria  Hannah  Elliott,  "  in  equal  portions 

share  and  share  alike,   provided  that  if  any  of  them 

should  die  without  leaving  issue,  the  share  or  shares  of 

such  deceased  child  or  children  should  be  distributed  in 

equal  shares  among  the  survivors  of  them,  and  if  only 

one  such  survivor,  then  the  whole  to  such  survivor." 

The  testator  died  in  1838,  and  his  widow  in  1856. 

The 
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The  testator's  daughter  Louisa  died  in  1855,  leaving 
two  children.  The  testator's  other  children  were  still 
living. 

The  question  was,  whether  the  issue  of  the  testator's 
children  took  any  interest  in  his  residuary  estate. 

Mr.  Baggallay  and  Mr.  Speed  for  the  Plaintiffs. 

Mr.  Selwyn,  Mr.  Morris,  Mr.  Lewin,  Mr.  Cracknall, 
Mr.  Fry,  Mr.  Fitzhugh  and  Mr.  Peck  for  the  De- 
fendants.   Mansergh  v.  Campbell  (a)  was  cited. 


The  Master  of  the  Rolls. 

In  this  case  I  think  that  the  children  of  the  daughters      April  27. 
do  not  succeed  to  their  mother's  share  in  the  residue. 

The  Plaistow  property  was  given  to  the  three 
daughters  on  the  death  or  marriage  of  the  mother,  and 
the  issue  was  "to  succeed  to  their  mother's  share  in  that 
his  will."  I  think  that  means  all  the  mother's  share  in 
the  will  at  that  time,  namely,  at  the  death  or  marriage 
of  the  widow. 

But  the  residue  had  to  be  divided  previously,  for  it 
was  to  be  distributed  at  the  death  of  the  testator,  and 
not  at  the  death  of  the  widow.  The  testator  gives  the 
residue  to  his  five  children,  and  adds,  if  any  of  them 
should  die  without  leaving  issue,  bis  share  is  to  be 
distributed  amongst  the  survivors,  and  if  only  one  such 
survivor,  then  the  whole  to  such  survivor.    That  refers 

to 
(a)  25  Bean.  544,  and  ZDtG.tf  Jonet,  232. 
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1865. 


to  the  persons  who  survive  the  testator,  and  the  sur- 
vivorship is  to  be  ascertained  at  the  period  of  distribution 
of  the  residue,  which  is  to  be  divided  amongst  the  five 
children  at  the  death  of  the  testator. 


rpHlS  was  a  suit  by  a  vendor  against  a  purchaser  for 
the  specific  performance  of  a  contract,  and  the 


COLLIER  v.  M'BEAN. 

May  1,  2, 26. 

A  testator  de- 
vised real 
estate  to  trus- 
tees and  their    question  was,  whether  the  Plaintiff  had  shewn  such  a 

durTn^thTlife  ^^e  as  ^e  could  compel  the  Defendant  to  accept. 

of  bis  brother 

The  objection  raised  questioned  the  validity  of  a  re- 
covery suffered  by  William  Collier,  the  vendor,  under 
the  devises  contained  in  the  will  of  James  Collier,  de- 
ceased.   The  will  was  dated  the  23rd  of  May,  1827, 

le  a  ie^and"*  an<*  ^  **  ^e  testator  devised  the  property  in  question 
and  all  bis  personal  estate  to  his  brother  Joseph  Collier 
and  his  sister  Hannah  Collier,  their  heirs  and  &ssigns, 
and  to  the  survivor  of  them,  his  or  her  heirs  and  assigns, 
upon  trust,  as  to  the  personal  estate,  to  sell  and  apply 
the  produce,  as  far  as  it  would  extend,  in  payment  of 

vised'tbe  estate  his  debts,  and  as  to  his  real  estate,  upon  the  following 
to  the  heir,  of    trusts  ._ 


and  until  pay- 
ment of  his 
debts  and 
legacies,  to 
apply  the  rents 
in  payment  of 


then  to  pay 
them  to  his 
brother  for 
life,  and,  after 
the  decease  of 
his  brother 
and  such  pay- 
ment, be  de- 


the  body  of 
his  brother, 
and  in  default 
to  his  own 
right  heirs. 


1  Upon  trust  that  they,  Joseph  Collier  and  Hannah 

Collier 

right  heirs. 

The  Court  held,  first,  that  the  trustees  took  the  legal  fee,  determinable  upon  the  death 
of  the  brother  and  payment  of  the  debts  and  legacies;  secondly,  that  the  brother  took 
an  equitable  estate  for  life,  with  a  legal  remainder  to  the  heirs  of  his  body,  and  the 
trustees  having  conveyed  to  the  brother  the  legal  estate  for  his  life,  and  he  having 
suffered  a  recovery,  the  Court  held,  thirdly,  that  the  heirs  of  the  body  were  not  barred, 
because  the  legal  estate  to  the  brother  for  life  and  the  legal  remainder  to  the  heirs  of  his 
body  had  become  rested  by  different  instruments,  and  also  because  it  was  the  doty  of 
the  trustees  to  preserve  the  contingent  estates,  and  that  it  was  therefore  a  breach  of 
trust  in  them  to  convey  the  legal  estate  to  the  brother.  But  held,  on  appeal,  that  the 
title  under  the  recovery  was  too  doubtful  to  force  on  a  purchaser. 
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Collier  and  their  heirs,  and  the  survivor  of  them  and  1885. 
life  or  her  heirs,  shall  stand  seised  of  the  same,  for  and 
during  the  term  of  the  natural  life  of  my  brother 
William  Collier,  and  also  until  the  whole  of  my  just 
debts  and  all  interest  due  or  to  grow  due  thereon* 
together  with  the  following  legacies,  be  fully  paid  off 
and  discharged,  to,  for  and  upon  the  several  uses,  trusts, 
ends,  intents  and  purposes  hereinafter  mentioned,  that  is 
to  say,  upon  trust  to  set  and  let  the  same,  and  to  pay  and 
apply  the  rents,  issues  and  yearly  profits  thereof  and 
the  value  of  whatever  timber  may  be  considered  at  its 
best  growth,  from  time  to  time,  in  further  discbarge  of 
my  said  just  debts  and  of  all  interest  due  or  to  grow 
due  thereon^  until  the  same  shall  be  fully  paid  off  and 
satisfied,  and  upon  further  trust  to  pay  and  apply  the 
rents,  issues  and  yearly  profits  thereof,  from  time  to 
time,  in  discharge  of  and  until  the  whole  of  the  three 
following  legacies,  which  I  hereby  give  and  bequeath, 
be  fully  paid  and  discharged,  that  is  to  say,  to  my  siBter 
Hannah  Collier  the  sum  of  50/.,  to  my  niece  Maty  Ann, 
the  daughter  of  my  brother  Joseph  Collier,  the  sum  of 
50/.,  and  to  my  niece  Sarah  Stubbs  the  sum  of  50/., 
and  from  thenceforth  upon  further  trust  to  pay  over, 
from  time  to  time,  the  rents,  issues  and  yearly  profits  of 
the  said  premises  unto  my  brother  William  Collier  or 
his  assigns,  for  his  use  and  benefit,  for  and  during  the 
term  of  his  natural  life;  and  from  and  immediately  after 
the  decease  of  my  brother  William  Collier  and  the  pay- 
ment of  all  my  said  just  debts  as  aforesaid  and  also 
the  legacies  hbove  mentioned,  together  with  all  expenses 
which  my  trustees  or  any  or  either  of  them  may  be  at 
or  put  unto  in  the  execution  of  this  my  will,  I  do  hereby 
give  and  devise  my  said  real  estate  unto  the  heirs  of  the 
body  of  my  brother   William   Collier  lawfully  to  be 

begotten, 


.   ^T^iflil 


3*  tiingi*^    n^ 


-^"-jJL  K 


JT  "SI 


star  dm 


h«t        i 
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Colli  Eft 


cited  Poad  v.  Watson  (a);  Lord  Saye  and  Seal  v.  Lady        1865. 

Jones  (6) ;  Fearnes  Canting.  Rem.  (c);  Doe  d.  White  v.  ^' 
Simpson  (d);  Doe  d.  Tomkyns  v.  Willan(e);  Bagshaw 

v.  Spencer  (/).  M'Bkaw. 

Mr.  Cafe  and  Mr.  /nee,  for  the  Defendant,  cited  Doe 
d.  Cadogan  v.  J2wart(g);  Ward  v.  Burbury(h);  Doe 
d.  Kimber  v.  Ca/e(t);  Ackland  v.  Lutley(k);  Silvester 
v.  WiUoti  (I) ;  Lord  Saye  and  Seal  v.  Zady  «/bnej  (6) ; 
Doe  d.  White  v.  Simpson  (d) ;  Olover  ▼.  Monchton  (in)* 
Adams  v.  Adams  (n) ;  Heardson  v.  Williamson  (o) ;  Doe 
v.  Barthrop  (p);  Coape  v.  Arnold  (q) ;  Else  v.  0*6or»(r); 
Mansell  v.  Mansell(s);  Barnard  v.  Large  {t)\  Doe  d. 
Davies  v.  Gatacre  («) ;   Warren  v.  Richardson  (x). 

Mr.  Selwyn  in  reply.     Brydges  v.  Brydges  (y). 


The  Master  o/  *Ae  Rolls. 

The  first  thing  to  be  considered  is,  what  estate  the  Jfoy  26. 
trustees,  Joseph  Collier  and  Hannah  Collier  took  under 
the  will  of  James  Collier.  The  devise  is  to  them  and 
their  heirs  during  the  life  of  William  Collier  and  until 
the  debts,  and  legacies,  shall  have  been  paid.  On  the 
part  of  the  vendor,  this,  it  is  contended,  gave  them  the 


(")  6  Ell.  *  B.  606.  (0  2  TVrm  fop  444. 

(6j  8   Via.  Ab.  262,  ojjlrwof  (m)  3  Bin*.  13. 

3  Brown,  P.  C.  133.  (it)  6  Q.  5.  l&p.  860. 

(c)  Page  54,  note.  (o)  1  Keen,  33. 

(rf)  5  East,  162.  (p)  5  Tatm/.  382. 

(e)  2  Bam.  4-  Aid.  84.  (7)  4  i>e  G  ,  JM   4-  G.  574. 

(/)  Fearne,  Con.  Rem.  p.  120,  (r)  1  Pare  IFms.  387. 

8<A  «tt.  (s)  2  Pe*re  Www.  678. 

(g)  7  ildo/.  *  E.  636.  (0  1  Bro.t  C  C.  534. 

(*)  18  Beat;.  190.  (u)  5  fling,  JV.  C.  609. 

(i)  7  EjcA.  Rep.  675.  (x)  IWge,  1. 

(*)  9  Adol.  $  E.  879.  {y)  3  Pc«.  120. 
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But  I  am  of  opinion  that  the  conveyance  of  the  legal        1865. 
estate  to  the  Plaintiff,  by  the  trustees,  for  the  term  of  his 
natural  life,  could  not  enable  the  Plaintiff  to  bar  the 
rights  of  his  issue  or  of  the  right  heirs  of  the  testator.      M'Bean. 
There  are,  I  think,  two  objections  which  prevent  this 
result.     In  the  first  place,  if  an  equitable  estate  for  life 
is  vested  in  A.  with  a  legal  remainder  to  the  heirs  of  his 
body  by  one  instrument,  and   by  another  instrument 
the  legal  estate  for  the  life  of  A.  is  vested  in  him,  the 
legal  estate  so  acquired  will  not  coalesce  with  the  legal 
remainder  in  favor  of  the  heirs  of  his  body.    And,  in  the 
second  place,  if  the  view  I  take  of  the  estate  vested  in 
the  trustees  is  correct,  it  would  have  been  a  breach  of 
trust  in  them,  if  they  had  so  conveyed  the  legal  estate 
vested  in  them  as  to  defeat  the  remainder  in  favor  of 
the  heirs  of  the  body  of  the  Plaintiff. 

I  am  of  opinion  that  the  legal  estate  in  fee  was  devised 
by  the  will  to  the  trustees,  in  order  that  it  might  remain 
in  them  until  the  debts  and  legacies  of  the  testator  had 
been  paid,  and  also  until  the  decease  of  William  Collier, 
and  that  thereupon  the  estate  became  vested  in  the 
eldest  son  of  William  Collier,  if  he  had  any  child  then 
alive,  or,  if  not,  in  the  right  heirs  of  the  testator. 
The  consequence  is,  that  this  peculiar  devise  was  in- 
tended to  supersede  the  necessity  of  the  interposition 
of  trustees  to  preserve  contingent  remainders,  and  con- 
sequently, in  my  opinion,  the  trustees  could  not,  in 
equity  at  least,  defeat  those  estates,  by  a  conveyance  of 
the  estate  vested  in  them  to  William  Collier  the  tenant 
for  life,  but  the  attempt  so  to  do  would,  in  my  opinion, 
amount  to  a  breach  of  trust  which  this  Court  would 
relieve  against. 

Such  is  the  view  I  have  taken  of  this  question.    At 

all  events,  I  am  of  opinion  that  there  is  far  too  great 

g  a  2  a  difficulty 
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"  In  like  manner  I  direct  that  whatever  sum  may  1865. 
devolve  to  my  daughter  Martha,  the  wife  of  Major 
Charles  de  Havilland,  may  be  placed  in  the  hands  of 
trustees,  and  that  the  interest  thereof  may  be  paid  to  Saumares, 
her  and  to  her  alone,  without  the  control  of  her  husband, 
and,  after  her  death,  that  the  whole  amount  may  be  con- 
tinued in  trust,  and  may  be  divided  equally  between  her 
children  after  they  have  attained  the  aye  of  twenty-five 
years." 

The  testator  died  in  1835. 

By  the  decree  made,  on  the  12th  o(  December,  1837, 
on  the  hearing  on  further  directions,  Lord  Langdale 
declared,  that  the  bequest  to  the  children  of  John 
Gimingham  and  Carteret  his  wife,  and  the  bequest  to 
the  children  of  the  Defendants  Charles  de  Havilland 
and  Martha  his  wife  were  severally  good  bequests  and 
not  void  for  remoteness. 

Martha  de  Havilland  died  in  December,  1864,  she 
had  had  five  children,  one  of  whom  had  died  an  infant 
in  1843. 

Some  advances  had  been  made,  out  of  the  fund,  for 
the  outfit  of  some  of  the  children  during  their  infancy. 

This  was  a  petition  for  the  distribution  of  the  fund 
amongst  the  children  and  their  representatives. 

Mr.  Martineau  in  support  of  the  petition. 

Mr.  Southgate  and  Mr.  Jones  Bateman  for  Re- 
spondents. 


The 
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1865. 


The  Master  of  the  Rolls. 

I  think  that  al!  the  children  took  vested  interests  at 
their  births,  but  payable  as  they  attained  twenty-five. 
This  is  the  only  construction  consistent  with  the  ad- 
vancements made  during  their  minority  and  the  decla- 
ration made  by  Lord  Langdale,  that  the  gift  to  the 
children  was  not  too  remote.  The  fund  is  therefore 
divisible  in  fifths. 


May  2,  31. 

When  a  tes- 
tator has  au- 
thorized the 
employment 
of  bis  estate 
in  trade, 
though  the 
firm  in  which 
it  is  so  em- 
ployed be- 
comes bank- 


SCOTT  v.  1ZON. 

rriHIS  was  a  suit  instituted  by  various  persons  in- 
A  terested  in  the  estate  of  William  Ketland,  de- 
ceased, praying  a  declaration  that  William  Izon,  the 
Defendant  and  surviving  trustee  under  the  will,  might 
be  made  liable  to  make  good  the  losses  sustained  by 
reason  of  his  testator's  estate  being  engaged  in  the  tes- 
tator's trade  after  his  death,  and  also  for  the  loss  sus- 


rupt,  no  proof  tained  by  reason  of  William  Izon  not  having  proved 
against  the  estate  in  bankruptcy  of  Thomas  Izon,  the 
other  trustee,  now  deceased,  the  amount  due  from  him 
to  the  bankrupt's  estate. 

William 


can  be  made 
against  the 
estate  of  the 
bankrupts,  in 
respect  of  the 
money  of  the 
testator  so 
employed. 

A  debt  due  by  one  partner  in  a  firm  to  his  copartners  cannot  be  proved  against  the 
joint  estate  until  all  the  joint  debts  have  been  paid  in  full ;  but  it  can  properly  be 
proved  against  the  separate  estate  of  the  debtor  as  soon  as  the  joint  debts  of  the  part- 
nership have  been  discharged  by  the  solvent  partner. 

Trustees,  being  authorized  by  their  testator,  embarked  the  assets  in  a  partnership 
trade.  In  1831  the  active  trustee  became  bankrupt,  indebted  (as  was  alleged)  to  the 
partnership,  and  through  it  to  the  testator's  estate.  In  1865  parties  still  under  dis- 
ability sought  to  charge  a  co- trustee  with  the  loss  occasioned  by  his  not  proving  the 
alleged  debt  under  the  bankruptcy,  but  they  did  not  prove  the  debt  at  the  hearing. 
The  Court  considered  that  the  right  of  proof  could  only  be  ascertained  by  taking  the 
partnership  account,  and,  having  regard  to  the  lapse  of  time,  the  deaths  of  parties  sod 
tbe  trouble,  expense  and  difficulty,  declined  to  direct  any  inquiry  on  the  subject,  sod 
dismissed  the  bill  without  costs. 


Scott 
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William  Ketlmd  made  his  will  on  the  3rd  of  Sep-  1865. 
tember,  1804;  by  it,  after  reciting  that  he  had  agreed 
with  James  Allport  to  carry  on  the  business  of  a  gun- 
maker  for  twenty-one  years  from  the  1st  of  May,  1804,  l*0*- 
he  bequeathed  to  Thomas  Izon  and  James  Roberts,  their 
executors  and  administrators,  all  his  estate  and  interest 
in  the  said  trade,  upon  trust  that  they  or  the  survivor  of 
them  should  continue  to  carry  on  the  said  trade  in  co- 
partnership with  James  Allport,  and  after  the  determi- 
nation thereof,  to  carry  on  the  said  trade,  and  pay  the 
profits  to  his  (the  testator's)  wife  during  her  widowhood, 
and  after  the  second  marriage  of  his  widow,  to  pay  her 
30021  per  annum.  And,  subject  to  the  interest  of  his 
widow,  the  trustees  were  to  hold  all  his  estate,  as  to 
one-fourth,  in  trust  for  his  nephews  Thomas  and  John 
Scott,  and  all  other  the  children  of  his  sister  Mary 
Scott,  equally  to  be  divided  between  them,  as  to  one- 
fourth  for  Thomas  Izon  absolutely,  as  to  one- fourth  for 
James  Roberts  absolutely,  as  to  one-eighth  for  his  (the 
testator's)  nieces  and  nephews,  and  all  other  the  children 
of  his  brother-in-law  John  Izon,  and  as  to  the  remaining 
one-eighth,  for  his  brother-in-law  William  Izon  abso- 
lutely. And  the  testator  gave  his  leasehold  messuage 
in  remainder  and  all  the  residue  of  his  estate  to  the 
said  trustees,  in  trust  to  sell  and  hold  the  produce  upon 
the  trusts  expressed  concerning  the  profits  of  the  busi- 
ness of  a  gunmaker.  And  he  declared,  that  it  should  be 
lawful  for  them  to  advance  or  employ  all  or  any  part  of 
the  moneys  to  be  received,  as  aforesaid,  in  the  said  trade, 
for  better  carrying  on  the  same.  And  he  appointed 
Thomas  Izon  and  James  Roberts  and  his  widow,  during 
her  widowhood,  executors  of  his  will. 

The  testator  died  shortly  afterwards,  and  his  will  was 
duly  proved  by  the  executors  in  November,  1804. 

James 
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The  Master  of  the  Rolls,  after  stating  the  above        1866. 
facts,  proceeded  on  the  following  terms : — 

The  (acts  I  have  mentioned,  which  are  those  on  which 
the  Plaintiffs  rely,  remove  the  foundation  of  the  Plain- 
tiffs' claim  to  make  the  Defendant  William  Izon  per- 
sonally liable  to  make  good  any  loss,  so  far  as  the  same 
may  have  arisen  from  the  employment  of  the  testator's 
assets  in  the  trade  of  a  gunmaker.  The  carrying  on  of 
this  trade  is  expressly  in  accordance  with  the  trusts  and 
directions  contained  in  the  will  of  the  testator,  and  no  one 
can  be  made  answerable  for  having  obeyed  his  directions. 

As  regards  the  contention  that  William  Izon  ought 
to  be  made  liable  for  Thomas  Izons  debt,  on  account  of 
his  having  permitted  Thomas  Izon  to  manage  the  busi- 
ness without  any  control,  in  the  first  place,  this  is  not 
proved,  or,  indeed,  attempted  to  be  proved,  by  any  facts; 
and,  in  the  second  place,  if  he  did,  unless  it  were  done 
collusively  and  with  the  view  of  enabling  Thomas  to 
abstract  assets  of  the  partnership,  it  would  amount  to 
nothing,  for  one  partner  cannot  be  made  personally 
liable  to  others,  because  the  other  partner  has  mis- 
managed the  business. 

The  contention  that  it  was  the  duty  of  William  Izon 
to  prove  the  debt  due  to  the  concern  from  Thomas 
against  the  estate  of  Thomas  is  of  a  very  different  cha- 
racter. It  was  not  .the  partnership  that  was  bankrupt, 
Thomas  Izon  was  bankrupt  alone,  and  accordingly  there 
was  no  joint  estate  subject  to  the  bankruptcy,  but  his 
separate  estate  was  alone  applicable,  in  the  first  place, 
towards  payment  of  his  separate  creditors ;  if  there  were 
any  creditors  of  the  firm,  they  could  not  prove  against  the 
separate  estate  of  Thomas  Izon  until  they  had  exhausted 
the  joint  estate  of  the  firm — they  would  therefore  have 
been  compelled,  in  the  first  instance,  to  go  against  the 
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1865.  remaining  partners,  and  as  they  were  solvent,  it  may  be 
assumed  that  this  was  done,  and  that  the  creditors  were 
paid.  But  the  rights  of  the  firm,  or  rather  of  the  remaining 
members  of  the  firm,  against  the  separate  estate  of  Thomas 
Izon,  after  the  payment  of  the  joint  debts  of  the  firm,  is 
a  very  different  matter.  Many  cases  were  cited  to  me  to 
prove  that  when  a  testator  has  authorized  the  employ- 
ment of  his  estate  in  trade,  though  the  firm  in  which  it 
was  so  employed  becomes  bankrupt,  no  proof  can  be 
made  against  the  estate  of  the  bankrupts  in  respect  of 
such  money  of  the  testator  so  employed.  This,  no  doubt, 
is  correct,  but  it  only  proves  that,  as  the  testator's  money 
was  employed  properly  in  this  trade  and  without  any 
breach  of  trust,  the  amount  so  employed  could  not  be 
proved  against  the  estate  of  the  partners,  if  they  had 
become  bankrupts,  as  it  was  not  a  debt  of  the  firm,  but 
merely  capital  brought  into  it.  But  these  cases  do  not 
apply  to  a  debt  due  by  one  partner  in  a  firm  to  his  co- 
partners. It  is  true  that  a  debt  by  one  partner  cannot 
be  proved  against  the  joint  estate  until  all  the  joint 
debts  are  paid  in  full ;  but  I  apprehend  that  it  can  pro- 
perly be  proved  against  the  separate  estate  of  the  partner 
as  soon  as  the  joint  debts  of  the  two  partners  have  been 
discharged  by  the  solvent  partner.  If  it  were  not  so,  the 
debt  due  from  the  single  partner  to  his  copartners  could 
never  be  recovered,  although  his  estate  was  sufficient  to 
pay  20*.  in  the  pound.  In  the  present  case,  as  I  have 
already  stated,  I  am  of  opinion  that  no  proof  could  have 
been  made  against  the  estate  of  the  bankrupt  Thomas 
Izon,  in  respect  of  the  estate  of  the  testator  employed  in 
the  trade ;  but  assuming  that,  on  taking  the  partnership 
accounts,  it  appeared  that  a  balance  was  due  from  Thomas 
Izon  to  his  copartners,  and  that  these  copartners,  who 
were  liable  to  pay,  had  actually  paid  all  the  debts  due 
from  the  firm  jointly,  then  I  am  of  opinion  that  this 
debt  due  to  them  from  the  bankrupt  could  have  been 

proved 
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proved  by  the  copartners  against  the  estate  of  Thomas 
Izon  ;  and  that,  assuming  this  state  of  things  to  have 
existed,  a  proof  for  this  purpose  ought  to  have  been 
made,  or  attempted  to  have  been  made.  Isolf* 

But  the  difficulty  I  feel  in  the  present  case  arises 
principally  from  the  lapse  of  time.  The  persons  who 
carried  on  the  business  at  the  time  of  Thomas  Izoris 
bankruptcy  were  the  executors  and  trustees  of  the  tes- 
tator, and  those  who  bad  been  put  in  the  place  of  such 
as  had  retired.  In  1831  the  widow  and  executrix  was 
still  alive,  and  interested  in  and  carrying  on  the  business ; 
those  who  were  associated  with  her  were  the  Defendant 
William  Izon,  Thomas  Izon  the  bankrupt,  and  Isaac 
Hands,  who  died  in  1835. 

It  was,  in  fact,  only  in  this  character  of  partner  that 
they  could  prove  against  the  estate  of  Thomas  Izon,  for 
in  their  character  of  executors  and  trustees,  of  which 
Thomas  Izon  was  one,  they  had,  as  I  have  already  ob- 
served, no  such  right.  In  order  to  ascertain  what,  if 
anything,  could  have  been  proved  against  his  estate,  it 
would  be  necessary  for  me  to  take  the  accounts  of  a 
partnership  which  has  been  discontinued  for  upwards  of 
thirty  years,  when  there  is  only  one  partner  surviving, 
and  when  the  trouble  and  expense  attending  it  must  be 
very  great.  In  addition  to  which,  the  burthen  of  proof 
must  lie  on  the  Plaintiffs  to  establish  the  amounts  that 
were  due  to  the  partnership  from  Thomas  Izon  at  the 
time  of  his  bankruptcy  in  1831. 

In  addition  to  this,  each  of  the  other  partners,  viz., 
the  widow  and  Isaac  Hands  were  as  much  bound  to  do 
this  as  the  Defendant  William  Izon  himself;  and  they 
were  the  persons  who  were  best  acquainted  with  the 
affairs  of  the  partnership  and  the  trade  that  was  carried 

on. 
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1865.  on.  Tbe  Plaintiffs  have  not  proved  the  fact  of  the  debt 
from  Thomas  Izon  to  the  partnership,  and  though  tbe 
Plaintiffs  have  been  under  disabilities  during  the  whole 
time,  viz.  thirty  years,  which  have  elapsed  since  the  event, 
I  think  it  more  than  probable  that  the  inquiry,  if  I  di- 
rected one,  would  prove  worse  than  fruitless  to  those  who 
ask  for  it;  for  if  I  directed  any  inquiry,  it  could  only  be 
to  ascertain  what,  if  anything,  after  payment  of  the  joint 
debts  of  the  concern,  was  due  from  Thomas  Izon, 
deceased,  to  the  estate  of  tbe  testator  at  the  date  of  his 
bankruptcy  in  1831,  and  whether  any  and  what  steps 
were  taken  for  the  purpose  of  obtaining  payment  thereof 
under  the  said  bankruptcy. 

Having  regard,  however,  to  all  the  circumstances  of 
the  case,  I  am  convinced  that  the  best  course  I  can  take 
for  the  Plaintiffs  themselves,  after  the  time  which  has 
elapsed,  is,  to  decline  to  make  any  inquiry  at  all  on  this 
subject,  and  dismiss  without  costs  60  much  of  the  bill 
as  asks  relief  in  this  respect  In  other  respects  the 
decree  will  be  of  course. 
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EYRE  v.  BRETT. 

Apr.  28, 30. 

riiHIS  suit  related  to  real  and  personal  estate.    The  In  a  suit  re- 

-*-      sole  Plaintiff  died  before  decree,  having  devised  JjJJ* Sewle 

the  estate  to  A.  E.  in  fee,  and  appointed  A.  E.  and  Plaintiff  died 
_.,-..  before  decree. 

F.  M.  bis  executors.  having  de. 

vised  the 
A  question  arose,  whether  an  order  to  revive  under  thaVtliefo- 

the  15  &  16  Vict.  c.  86,  s.  52,  could  be  made  as  against  visee  might  be 
.,       ,     .  brought  before 

the  devisee.  the  £ourt  by 

the  common 
Mr.  Roberts  now  mentioned   the   difficulty  to   the  °£je[^ "*£ 
Court,  and  stated,  that  it  was  considered  that,  under  Vict.  c.  86, 
the  above  section,  an  order  of  revivor  and  supplement  a8Uppiemental 
could  not  be  made,  for  under  the  old  practice  a  supple-  °iU  w**  «n- 
rnental  bill  and  a  decree  thereon  would  be  necessary  to      Laurie  v, 
bring  the  devisee  before  the  Court;  Alitford  (a) ;  who  jj?"*^^ 
says,  "  If  the  .death  of  a  party  whose  interest  is  not  overruled. 
determined  by  his  death,  is  attended  with  such  a  trans- 
mission of  his  interest  that  the  title  to  it,  as  well  as  the 
person  entitled,  may  be  litigated  in  the  Court  of  Chan- 
cery, as  in  the  case  of  a  devise  of  a  real  estate,  the  suit 
is  not  permitted  to  be  continued  by  bill  of  revivor."   He 
referred  to  Jackson   v,   Ward(b);    Williams  v.    Wil- 
liams (c). 

The  Master  of  the  Rolls. 
I  think  the  order  may  rightly  be  made. 


Mr.  Roberts 

(a)  Page  71    (4tA  edit)  and         (6)  1  Ciff.  30. 
p.  85  (5M  edit.)  (c)  30  Law  J.  (CA.)  407. 

Note.-— See  20  &  21  Vict  c.  77,  0.  64,  which  might  possibly  affect 
the  modern  practice. 


EARL  DURHAM  v.  LEGARD. 

May  2. 
An  order  to      HpHIS  was  a  suit  by  a  purchaser  against  the  vendor, 

th™L5  STie'  ^or  ^e  8Pec,^c  performance  of  a  contract  for  the 

Vict,  c  86,  a    sale  of  real  estate. 
s.  52,  made  in 
order  to  bring 

before  the  The  Defendant  died  before  decree,  having  devised  the 

Court  tbe  de- 
visee of  a  De-    estate, 
fendant  who 
had  died  be- 
fore decree.  Mr.    Wickens  asked   for  an   order  of   revivor  and 

supplement  under  the  15  &  16  Vict.  c.  86,  s.  62.   He 

referred 
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Mr.  Roberts  again  applied  to  the  Court,  stating  that 
the  order  had  been  stopped  in  the  Registrar's  office,  oil 
tbe  ground  that  it  was  contrary  to  the  previous  decision 
in  Laurie  v.  Crush  (a).     He  6tated  that  the  decision  of  | 

April  30.  the  Vice- Chancellor  Wood  and  Vice-Chancellor  jSTih- 
dersley  were  opposed  to  those  of  Vice-Chancellor 
Stuart,  and  that  in  Laurie  v.  Crush  this  Court  had 
followed  the  former. 


The  Master  of  the  Rolls. 

I  think  that  I  granted  the  order  improvidently.  Id 
Laurie  v.  Crush  I  followed  the  majority  of  the  deci- 
sions, which  were  conflicting.  The  practice  ought  to 
be  uniform,  and  you  had  better  apply  to  the  Appellate 
Court. 

(a)  32  Bcav.  117. 


Note. — On  tbe  same  day,  Mr.  Roberts  brought  the  matter  to  the 
attention  of  the  Lords  Justices,  who  were  of  opinion  that  the  extended 
construction  of  tbe  statute  ought  to  prevail.    See  the  next  case. 
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referred  to  Laurie  v.  Crush  (a),  but  which  was  the  case        1865. 
of  the  devise  of  a  sole  Plaintiff,  while  this  was  that  of      v-^v-^/ 

Fare. 

a  sole  Defendant.  Durham 


The  Master  of  the  Rolls,  after  referring  to  Eyre 
v.  Brett  (6),  made  the  order. 

(a)  32  Beav.  117.  order  was  made  in  the  case  of  a 

(b)  Ante,  p.  441;  and  tee  Bed-      Defendant   who  had    died   after 
ford  v.   Bedford,    Af.    R.    24/A      deoee. 

Marvh,   1866,    where  a  similar 


v. 
Lboaro. 


LAKIN  v.  LAKIN.  Mar.  6. 

Apr.  20. 
FTHHE  question  in  this  suit  arose  upon  the  construction  A  tenant  for 
■*"      of  a  deed  of  May,  1850,  exercising  a  power  of  l£m£\om- 
appointment  contained  in  the  settlement  made  on  the  point  5,900/. 
marriage  of  Mr.  and  Mrs.  Lakin,  the  parents  of  the  appointed 

Plaintiff  Caroline  Lakin  and  the  Defendant  William  MOO*,  to 

each  of  ber 
Lakin.    This  settlement  bore  date  the  31st  of  October,  three  sons,  but 

1816,  and  was  made  between  William  Lakin  of  the  J*^^ 

first  part,  Susan  Lakin  of  the  second  part,  and  John  death,  and 

Skoulding  and  Henry  Lakin  the  elder  of  the   third  h^df  a  power 

part.     By  it  1,200/.  £5  per  Cents,  were  assigned  to  of  revocation. 

the  trustees,  in  trust  to  pay  annually  50Z.  to  the  mother  pointed,  irre- 

of  Susan  Lakin,  and,  subject  thereto,  for  Susan  and  J0**]^  J° 
7  .  J  '  her  daughter 

William  and  the  survivor  for  life,  and  after  the  decease  the  residue  of 

n  the  5,900/., 
after  setting 
apart  a  sum- 
dent  portion  to  satisfy  the  appointment  to  the  three  sons,  to  vest  in  the  daughter 
instanter: — Held,  that  the  appointment  to  the  daughter  comprised  only  a  residue,  after 
deducting  4,200/.;  and  the  appointment  in  favour  of  two  of  the  sons  having  failed  by 
their  deaths  in  the  life  of  the  appointor: — Held,  that  the  shares  intended  for  them 
went  as  in  default  of  appointment. 

A  sailor  left  his  ship  at  the  end  of  the  year  1849  or  very  early  in  1850,  and  had  not 
since  been  heard  of: — Held,  that,  if  he  was  shewn  to  have  intended  to  desert,  it  could 
not  be  presumed  that  he  was  dead  in  May,  1850;  but  that  if  he  intended  to  return  to 
bis  ship,  then  the  Court  would  assume  that  he  had  met  with  an  accident,  by  which  he 
perished  a  very  short  time  after  leaving  the  vessel  and  before  May,  1850. 
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1865.       of  the  survivor,  upon  trust  for  one  or  more  of  the  issue 

VTV^"'/      of  the  marriage,  to  be  born  before  the  appointment  was 

0.  made,  as  Susan  Lakin  should  appoint  by  deed  or  will; 

Lakin.       an(j   jn   defauit  0f    appointment,   upon    trust  for  the 

child  or  children  of  the  marriage  equally,  as  tenants  in 

common,  the  son's  shares  to  be  vested  at  twenty-one  and 

daughters  at  twenty-one  or  marriage.     But  the  child  so 

appointed  to  bring  bis  share  into  hotchpot  before  taking 

anything  in  default  of  appointment. 

There  were  five  children  of  the  marriage,  viz., 
William,  Charles,  George,  Caroline  and  Heart/,  who 
died  an  infant  before  May,  1850. 

It  was  doubtful  whether  George,  another  of  the  sons 
of  the  marriage,  was  or  was  not  alive  in  May,  1850. 
He  left  his  ship  at  Buenos  Ayres  at  the  close  of  1849, 
or  very  early  in  1850,  and,  as  the  captain  intimated, 
with  the  intention  of  never  returning,  and  he  had  never 
since  been  heard  of. 

On  the  20th  of  May,  1850,  Mrs.  Lakin  executed  the 
deed  of  appointment  in  question.  About  this  time,  it 
appeared  that  the  trust  funds  had  been  varied  and 
augmented,  and  that  they  consisted  of  5,903/.  6s.  8rf. 
£3  per  Gent.  Consols.  The  deed  in  question  was  a 
deed-poll,  it  recited  the  state  of  the  family,  and  the 
desire  of  Susan  Lakin  to  appoint  the  fund,  and  there- 
upon she  directed  Anne  Tsabella  Lakin  (who  was  the 
legal  personal  representative  of  Henry  Lakin  the  elder, 
the  last  surviving  trustee)  to  hold  the  fund  after  the 
decease  of  the  survivor  of  herself  Susan  Lakin  and  her 
husband,  in  trust  to  pay  1,400/.  £3  per  Cent  Annuities 
to  each  and  every  of  William,  Charles  and  George  and 
assign,  and  pay  the  residue  to  Caroline,  the  Plaintiff. 

The 
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The  words  were  these: — Upon  trust  to  pay  "unto  1865. 
each  and  every  of  the  said  William  Lakin  the  younger, 
Charles  Lakin  and  George  Lakin  a  sum  of  1,400/. 
£3  per  Cent.  Consolidated  Bank  Annuities,  part  of 
the  said  sum  of  5,9032.  6*.  8tf.  like  annuities,  and 
the  dividends  due  thereon;  or,  if  the  said  sum  of 
5,903/.  6s.  8d.,  £3  per  Cent.  Consolidated  Bank  An- 
nuities, or  any  part  thereof,  shall  have  been  sold  out 
and  reinvested  upon  other  securities,  so  thaf  there  shall 
not  be  a  sufficient  amount  of  such  annuities  to  answer 
and  satisfy  the  trusts  aforesaid,  then  upon  trust  to 
assign,  transfer,  pay  and  apply  unto  each  and  every  of 
the  said  William  Lakin  the  younger,  Charles  Lakin 
and  George  Lakin  6uch  part  or  share  of  the  trust 
moneys,  stocks,  funds  and  securities  for  the  time  being, 
subject  to  the  trusts  of  the  said  indenture  of  settlement, 
as  may  be' at  the  time  of  the  death  of  the  said  Susan 
Lakin  of  equal  value,  with  a  sum  of  1,400/.  £3  per 
Cent.  Consolidated  Bank  Annuities,  and  the  divi- 
dends and  interest  on  such  part  or  share,  and  upon 
trust  to  assign,  transfer  and  pay  and  apply  unto  the 
said  Caroline  Lakin  the  residue  which  will  remain  of 
the  said  sum  of  5,903/.  6s.  8d.  Consolidated  Bank 
Annuities,  or  other  trust  moneys,  stocks,  funds  and 
securities  for  the  time  being  subject  to  the  trusts  of  the 
said  indenture  of  settlement,  and  the  dividends  and 
interest  thereof,  aftmr  setting  apart  a  sufficient  portion 
thereof  to  answer  and  satisfy  the  appointment  hereby 
made  unto  or  for  the  benefit  of  the  said  William  Lakin 
the  younger,  Charles  Lakin  and  George  Lakin*' 

The  deed  provided,  that  the  appointment  to  the  three 
sons  should  be  subject  to  revocation  and  new  appoint- 
ment, and  that  their  shares  should  not  ve6t  in  them 
until  the  death  of  Susan  Lakin.  But  as  to  Caroline,  it 
was  provided,  that  the  amount  of  the  bank  annuities, 

tol.  xxxrv— in.  h  h  trust 
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1865.  trust  moneys,  &c,  appointed  to  her  should  not  be  sub- 

*^v"^"/  ject  to  revocation,  and    that   they  should  vest  in  her 

v  immediately  upon  the  execution  of  the  deed  of  appoint- 

La  kin.  ment. 

Charles  Lakin  died  in  1859. 

Mr.  Lakin  died  in  1856,  and  Mrs.  Lakin  in  1862, 
and  the  fund  became  divisible. 

Mr.  Hothouse  and  Mr.  Wright  for  the  Plaintiff 
Caroline  Lakin.  The  appointment  to  Caroline  includes 
the  residue  of  the  fund  after  providing  for  the  shares 
appointed  to  her  brothers;  Carter  v.  Taggart(a);  In 
re  Harries9  Trust  (i) ;  and  see  Vivian  ▼.  Mortlock  (c). 
George  must  be  presumed  to  have  died  at  the  date  of 
the  appointment  (20  May,  1850),  and  at  all  events  both 
Charles  and  George  were  dead  at  the  decease  of  their 
mother,  and  therefore  failed  to  take  vested  interests. 
The  consequence  is,  that  the  Plaintiff  is  entitled  to  the 
whole  fund,  subject  to  the  share  of  1,400/.  consols, 
payable  to  William. 

Mr.  Selwyn  and  Mr.  Eddis,  for  the  Defendant  Wil- 
liam Lakin,  argued,  that  Caroline  only  took  the  residue 
after  deducting  the  three  sums  of  1,400/.  consols,  viz. 
1,703/.  6*.  8rf.  That  the  shares  to  Charles  and  George 
went  as  unappointed,  and  that  the  Plaintiff  must  bring 
the  appointed  portion  into  hotchpot. 

The  Master  of  the  Rolls  referred  to  Taylor  v.  Fro- 
hisher  (d)  as  to  the  vesting  indefeasibly,  and  to  Page  v. 

Leapingtcell 

(a)  16  Sim.  423,  (c)  21  Beav.  252. 

(b)  John.  199.  (d)  5  De  Get  $  8m.  191. 
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Z*eapiagwell(a)  as  to  the  whole  fund  being  appointed        1865 
in  definite  proportions  between  all  the  appointees. 


Lakms 
v. 


Mr.  Hothouse  in  reply.  Lam 


The  Master  of  the  Rolls. 

The  question  is,  whether  the  appointor  Mrs.  Lakin  April  20. 
intended  to  give  the  whole  fund  to  the  Plaintiff,  charged 
with  the  payment  of  the  three  appointed  sums  of  1,400/. 
each  to  her  three  sons;  or  whether  she  intended  to 
give  1,400/.  to  each  of  them,  and  the  1,70 J/,  which 
remained  to  her  daughter,  the  Plaintiff. 

On  one  side,  Carter  v.  Taggart{b)  and  Falhner  v. 
Butler  (c)  are  relied  upon  to  shew  that  the  Plaintiff 
takes  the  whole  of  the  5,903/.,  except  such  as  is 
validly  appointed.  On  the  other  hand,  Page  v.  Leaping- 
well  (d),  In  re  Harries9  Trust  (*),  and  that  class  of  casesf 
are  relied  upon  for  the  purpose  of  shewing  that  the 
Plaintiff  was  only  to  take  an  ascertained  residue  of  a 
fixed  sum,  after  providing  for  three  defined  payments 
out  of  it, 

I  am  of  opinion,  on  the  construction  of  the  deed  of 
appointment,  that  only  the  surplus  of  1,703/.  was  ap- 
pointed to  the  Plaintiff,  It  is  "  the  residue"  which  will 
remain  "  after  setting  apart  a  sufficient  portion "  to 
satisfy  "the  appointment  made  to  the  sons;"  it  is  not 
"after  payment/'  but  after  setting  apart  a  sum  to  satisfy 
the  appointment  when  it  should  become  payable.  Next, 
it  is  provided,  that  although  the  appointment  of  the  three 

sums 

(a)  18  Fes.  463  (d)  18  F«.463. 

(6)  16  Sim.  423.  (e)  John.  199. 

(c)  AmbL  514. 

H  H2 
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and  in  what  shares?  The  Plaintiff  is  the  legal  per- 
sonal representative  of  both  George  and  Charles.  There 
was  a  fifth  son  Henry,  who  died  an  infant  and  without 
issue  in:  1844,  before  the  deed  of  appointment;  and  the 
Plaintiff*  and  the  Defendant  William  are  the  sole  next 
of  kin  of  all  the  deceased  brothers. 

I  think  it  unnecessary  to  consider  whether  George 
was  alive  at  the  date  of  the  deed  of  May,  1850.    If  I 
were  compelled  to  come  to  any  conclusion  on  the  sub- 
ject, it  would  be  with  great  reluctance  and  hesitation. 
If,  as  Captain  Drewery  seems  to  intimate,  George  and 
the  three  sailors  in  his  company  left  the  ship  with  the 
intention  of  never  returning  to  her,  and  that,  in  fact, 
their  departure  amounted  to  desertion,  I  should  think 
that  it  could  not  well  be  presumed  that  he  was  dead  in 
May,  1850.    The  exact  time  of  his  leaving  the  vessel 
is  not  given,  but  it  appears  to  have  been  either  at  the 
close  of  the  year  1849,  or  very  early  in  the  year  1850* 
In  either  case,  I  could  not  presume  that  he  was  dead  in 
May  following;  but  if  George  left  the  ship  with  no 
intention  of  desertion,  but  intending  to  return,  I  should 
assume  that  he  and*  the  three  sailors  who  accompanied 
him   had   met   with   an   accident,  by  which   they  ttt 
perished  within  a  very  short  time  after  leaving  the 
vessel,  and  before  May,  1850.     But  I  do  not  consider 
it    material    to    determine    this    question,    because   I 
am  of  opinion,  that  the  appointment  being  made  re* 
vocable,  and  with  the  express   condition  that  it  was 
not  to  vest  any  interest  in  George  and  Charles  until 
after  the  death  of  the  appointor,  no  interest  vested  in 
either  of  them  who  predeceased1  their  mother.    I  am 
therefore  of  opinion,  that  the  appointment  to  them*  of 
the  sums  of  1,400/.  each  failed  to  take  effect,  and  were 
in  the  event  unappointed  and  went  as  in  default  of 
appointment. 

The 
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The  result  of  this  will  be,  that  the  2,800/.  will  be 
divisible  into  four-fourths,  one-foorth  to  Plaintiff,  one- 
fourth  to  William,  one-fourth  to  George,  and  one-fourth 
to  Charles;  and  these  two  last  fourth  parts  go  to  their 
legal  personal  representatives,  and,  subject  to  the  pay- 
ment of  their  debts  respectively,  belong  to  the  Plaintiff 
and  William,  as  sole  next  of  kin,  in  equal  shares. 
There  is  also  a  provision  in  the  original  settlement 
which  will  compel  the  Plaintiff  to  bring  her  one-fourth 
of  the  unappointed  fund  into  hotchpot  with  William's; 
but  this  provision  will  not  extend  to  the  shares  she 
takes  as  one  of  the  next  of  kin  of  George  and  Charles. 


1866. 


o 


WEBSTER  v.  DONALDSON. 

Mar.  6,  9. 

N  the  14th  of  May,  1863,  the  Plaintiff  purchased  in  May  the 
a  property  from  the  Defendant  for  the  sum  of  JjJjJJJa  i0  Dm> 


9,000/.,  which  was  to  include  the  whole  of  the  fixtures,  chase  an 

hurdles,  hay,  growing  crops  and  timber.  eluding  hay 

and  growing 
_        .  ..  .  .       .        _  ,  .      crops,  for 

By  the  conditions  of  sale,  the  purchase  was  to  be  9,000/.    The 

completed  on  the  24th  of  June,  and   the  purchaser  {X^*** 

(having  paid  his  purchase- money)  was  then  to  be  let  pleted  in  June, 

into  possession  or  receipt  of  the  rents  and  profits  of  the  pi^ntiffwas 

estate.     And  in  case  of  delay  in  completion,  the  pur-  to  be  let  into 

chaser  was  to  pay  interest  at  the  rate  of  31.  per  cent,  [f  not  then 

from  that  day.  5^2?* the 

J  Plaintiff  was 

In  to  pay  interest 

on  the  pur- 

chase-money.     By  subsequent  agreement,  Nozcmber  was  substituted  for  June,    the 

contract  was  not  completed  until  the  following  February %  and  in  the  meantime  the 

vendors  had  sold  the  hay  and  used  the  garden  produce  :—Hcld,  that,  under  the  altered 

contract,  the  Plaintiff  was  nut  entitled  to  this  hay  or  produce. 


2R  2Ls 


XI.    X  .  i-*V 


— :.;i  -.  ^ju  sas  2* 


i  — ^a.  -Tin  x  see. 


-     .=    .  ^— 111a. 


s-atnse  -i 


I  -  i.       .-*s       T."**  ' 
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produce  of  it,  if  sold  by  the  Defendant.    The  prayer  is       1865. 
to  that  effect 


The  facts  of  the  case  are  these: — The  contract  for 
the  sale  was  entered  into  on  the  14th  of  May,  1863. 
The  time  for  completion  was  originally  on  the  24th  of 
June,  and  if  it  had  been  completed  on  that  day,  the 
matter  would  have  been  very  simple;  interest  would 
have  been  payable  from  that  period,  the  Plaintiff  would 
have  taken  possession,  and  all  the  hay  and  growing  crops 
would  have  been  taken  by  the  Plaintiff,  because  they 
would  not  have  been  severed  at  that  time. 

> 

By  agreement  the  term  was  extended  to  the  29th  of 
September,  1863,  but  in  the  meantime  all  the  crops  were 
gathered,  the  hay  was  made  and  sold,  and  most  of  the 
fruit  and  garden  produce  was  gathered  and  sold,  so  that, 
on  the  29th  of  February,  when  the  purchase  was  com- 
pleted, very  little  of  it  remained.  At  the  date  of  the 
contract,  there  was  no  hay  severed  which  would  have 
passed  in  the  same  way  as  the  iron  hurdles. 

I  think  that,  having  regard  to  conditions  of  sale,  the 
hay  and  growing  crops  were  limited  to  those  existing  at 
the  time  of  the  conclusion  of  the  sale.  No  doubt,  if 
they  had  already  been  severed  and  in  a  stack  or  rick, 
they  would  have  passed  like  the  hurdles,  and  so  would 
the  timber.  But  as  the  purchaser  was  not  to  have  pos- 
session until  the  purchase  was  completed,  he  could  not 
properly  gather  in  any  crops  before  that  time,  and  it  is 
clear  that  they  were  not  to  be  allowed  to  rot  in  the 
ground ;  and  the  conditions,  as  varied,  expressly  state 
that  the  purchaser  is  not  to  receive  any  of  the  rents  or 
profits  of  the  land  until  the  29th  of  September,  1864, 
that  is  the  day  for  the  completion.  There  would  be  a 
manifest  advantage  given  to  the  purchaser,  by  post- 
poning 
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poning  the  day  for  completion,  if  be  were  to  have  f.e 
crops  exactly  as  if  he  had  completed  three  mcn*js 
sooner,  and  yet  escaped  payment  of  the  three  raocris' 
interest  on  the  purchase-money. 

But  there  is  a  still  more  serious  objection  to  this  IZ, 
which  is,  that  it  is  not  a  bill  for  specific  performance. 
The  contract  is  complete  and  has  been  carried  into  exe- 
cution, the  purchase-money  has  been  paid  or  secured 
and  possession  given,  and  if  this  matter  could  hate 
been  made  the  subject  of  a  suit  in  equity,  it  ought  to 
have  been  mentioned  before  the  completion  of  the 
contract. 


I  am  of  opinion  that  if  the  Plaintiff  be  entitled  to 
any  relief  it  is  only  by  an  action  at  law.  I  express  no 
opinion  as  to  the  result  of  such  an  action,  but  I  shall 
not  prevent  him  from  taking  that  course ;  still  he  most 
pay  the  costs  of  this  suit,  in  which  he  is  in  the  wrong. 

I  shall  dismiss  the  bill  with  costs,  but  without  pre- 
judice to  the  Plaintiffs  bringing  any  action  at  law 
which  he  may  be  advised. 
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WENTWORTH  ».  LLOYD.    (No.  2.) 

March  2. 

rilHE  bill9  in  this  case,  bad  been  dismissed  with  costs  A  bill  was 

A      by  tbe  Master  of  the  Rolls  at  the  hearing  (a),  cS^Con^ 

nnd  his  decision  had  been  affirmed    by  the  House  of  siderable  costs 
T       ,     ...  bad  been  in- 

Lorda  (6).  curred  by  the 

examination 
*  ...  ,   .     andcross- 

An  enormous  amount  of  costs  had  been  incurred  in  examination 

Australia,  by  the  examination  and  cross-examination  of  jj^^^  m 

witnesses  there,. under  a  commission.  under  a  com- 

mission : — 
Held,  that  the 
In  taxing  the  costs  here,  under  the  decree,  a  question  Taxing  Master 
■  i  i  •  i       i       r«      .         \*  must  have 

arose  as  to  the  mode  in  which,  tbe    1  axing   Master  regard  to  the 

should  proceed  in  taxing  tbe  costs  incurred  in  Australia,  [J1    t£f  **?*" 

the  scale  of  allowances  being  higher  there  than  in.  this  but  the  Court 
„~.^4~,  refused  to 

«°UOtiy.  refer  the  tax- 

ation  of  that 

It  was  argued,  that  those  costs  should  be  referred  to  fo  the  proper 
the  Taxing  Officer  in  Australia,  who,  in  regard  to  the  offi*er  »n  ^««- 
Defendants  and  their  solicitor  there,  had  already  taxed 
them  as  between  solicitor  and  client.  On  the  other 
hand,  it  was  said,  that  the  Taxing  Master  was  bound  to 
tax  them  here,  having  regard,  however,  to  the  practice 
and  scale  established  in  Australia. 

A  motion  was  made  to  give  directions  to  the  Taxing 
Master  as  to  the  principle  on  which  he  should  proceed. 

Mr.  Baggallay  and  Mr.  Pemberton,  for  the  Defendants, 
in  support  of  the  motion,  argued,  that  the  reference  ought 

to 

(a)  32  Beav.  467.  (6)  10  H.  of  L.  Cat.  589. 
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Wentworth 


to  be  sent  to  Australia,  or  that  the  Taxing  Master 
should  be  directed  to  have  regard  to  the  practice  there. 


Llotd.  Mr.  Southgate  and  Mr.  Surrage,  for  the  Plaintiff, 

objected  to  the  reference  to  the  Taxing  Master  in 
Australia,  over  whom  this  Court  had  no  control,  and 
which  would  prevent  an  appeal.  The  cases  of  Earl 
Nelson  v.  Lord  Bridport  (a),  where  the  costs  had  beeo 
incurred  in  Sicily,  and  Lord  v.  Colvin  (b),  where  the 
costs  had  been  incurred  in  France,  were  referred  to. 

The  Master  of  the  Rolls. 

I  certainly  shall  not  send  this  bill  out  to  Australia  for 
taxation,  and  I  never  heard  of  such  a  course  having 
been  pursued  by  this  Court.  I  will  make  no  order  on 
this  motion ;  but  the  Taxing  Master  must  tax  this  por- 
tion of  the  bill  according  to  the  rules  and  in  the  way  in 
which  it  would  have  been  taxed  there.  If  any  matter 
of  difficulty  should  arise,  he  must  refer  for  information 
to  Australia. 

(a)  8  Btav.  527, 547,  and  10  Bern  305.  (6)  4  Drew.  366. 
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CHAMBERS  v.  CRABBE. 

Feb.  21,  22. 

Tt/TR,  and  MRS.   TURNER  married  in  1840;  on  Voluntary  con- 

this  occasion  a  settlement  was  executed  of  Mrs.  JJJoSwTlw  • 

Turner's  property,  which  was  conveyed  in  trust  for  Mrs.  daughter  six 

Turner  for  life,  with  remainder  to  her  husband  for  life,  8De  niMj  at. 

with  remainder  to  their  issue  (within  proper  limits)  as  t*l"»ed  twenty- 

one,  and  seven 
Mr.  and  Mrs.  Turner  or  the  survivor  should  by  deed  or  days  before  the 

will  appoint,  but  so  as  not  to  vest  until  twenty-one  or  ^JsBal'but 

marriage,  and  in  default  in  trust  for  the  children  equally,  unknown  to 

her  husband, 
set  aside,  both 

There  were  three  children  of  the  marriage,  viz.,  Mary.  on  Jne  ground 
_  ,  „  &  '        '  *'  of  the  maternal 

Thomas  and  George.  influence,  and 

of  the  fraud  on 
the  husband's 
Mr.  Turner  died  in  1852,  and  in  1856  Mrs.  Turner  marital  rights. 

married  again  and  became  Mrs.  Crabbe. 

The  daughter  Mary  attained  twenty-one  in  October, 
1863. 

In  1864,  Mary,  being  then  under  an  engagement  of 
marriage  to  Mr.  Chambers,  executed  a  deed  unknown 
to  him,  which  was  to  the  effect  following: — By  an 
indenture  dated  the  14th  of  April,  1864,  and  made 
between  Mary  Turner  of  the  first  part,  Mr.  Lee,  a 
solicitor,  of  the  second  part,  and  Mrs.  Crabbe  of  the 
third  part,  it  was  witnessed,  that  Miss  Mary  Turner, 
in  consideration  of  natural  love  and  affection  which  she 
entertained  towards  her  mother  Mrs.  Crabbe,  conveyed 
all  her  share  and  interest,  whether  original  or  accruing, 
vested,  contingent  or  otherwise,  in  the  property  com- 
prised 
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prised  in  her  parents*  marriage  settlement,  unto  Mr.  Lee 
in  trust  for  the  separate  use  of  her  mother  Mrs.  Crabbe. 

Seven  days  after  (21st  April,  1864,)  Mary  Turner 
married  Mr.  Chambers,  the  settlement  having  been  con- 
cealed from  him  until  after  the  marriage. 

This  suit  was  instituted  in  June,  1864,  by  Mr.  and 
Mrs.  Chambers  and  the  two  other  children  (who  were 
infants)  against  Mr.  and  Mrs.  Crabbe  and  the  trustees, 
praying  that  the  trusts  of  the  settlement  of  1840  might 
be  carried  into  execution,  and  that  the  deed  of  the  14th 
of  April,  1864,  might  be  declared  fraudulent  and  void, 
and  delivered  up  to  be  cancelled. 

In  July,  1864,  and  after  tbe  institution  of  the  suit, 
Mrs.  Crabbe  appointed  the  whole  trust  property  to  her 
two  sons  equally. 

It  appeared,  from  the  evidence,  that  the  deed  had  been 
suggested  by  the  mother,  that  it  had  been  prepared  by 
.the  family  solicitors,  but  that  no  separate  solicitor  had 
been  employed  on  the  part  of  Mrs.  Chambers.  She, 
however,  executed  it  voluntarily,  and  after  it  had  been 
read  and  explained  to  her.  It  appeared  also  that  Mrs. 
Chambers,  at  the  request  of  her  mother,  had  promised 
fber  to  eenceal  the  settlement  from  her  husband. 

Mr.  Selwyn  and  Mr.  Graham  Hastings  for  tbe 
Plaintiffs. 

Mr.  Hobhouse  and  Mr.  Locock  Webb  for  the  De- 
fendant. 


Mr.  Southgate  for  the  trustees. 

The 
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The  following  cases  were  cited  as  to  the  effect  of 
parental  influence :  Berdoe  v.  Dawson  (a) ;  Baker  v. 
Bradley  (b);  Set combe  v.  Sanders  (c).  And  as  to  the 
fraud  on  the  marital  right  the  following  cases  were  cited ; 
&£  Manueville  v.  Crompton  (d);  St.  George  v.  Wake{e)\ 
Thomas  v.  Williams  (f);  Goddard  v.  Snow  (g);  Taylor 
v.  Pvgh  (A) ;  Downes  v.  Jennings  (i). 

The  Master  of  the  Rolls. 

The  Plaintiffs  are  entitled  to  a  decree.  The  evidence 
convinces  me  that  this  lady  could  do  no  otherwise  than 
give  the  whole  of  her  property  to  her  mother.  The  case 
is  this  :  a  young  inexperienced  lady  just  of  age,  in  sub- 
stance, says  to  her  mother,  "  I  wish  to  do  all  I  can  for 
you  as  you  have  done  a  great  deal  for  me,  can  I  do 
anything  to  lighten  your  burthen  ?"  On  this  her  mother 
says,  "  Give  me  all  your  property."  Is  that  a  transaction 
which  can  be  allowed  to  stand  in  a  Court  of  Equity  ? 

I  have  bad  these  cases  so  repeatedly  before  me  that  I  do 
not  like  to  go  at  any  length  into  the  principles  of  law 
on  which  they  are  decided.  I  examined  them  at  full 
length  in  a  case  of  Hoghton  v.  Hoghton  (k),  where  a 
father  on  his  son  coming  of  age  induced  him  to  execute 
a  settlement  from  which  the  father  derived  great  benefits, 
but  the  Court  would  not  allow  it  to  stand.  The  influence 
<of  a  father  over  a  son  or  a  mother  over  a  daughter  is,  as 
must  be  naturally  expected,  very  considerable,  and  where 
the  parent  derives  a  benefit  from  the  child  it  must  be 
clearly  proved  that  this  influence  has  not  been  exer- 
cised, in  order  to  allow  any  such  transaction  to  stand. 

Here 

(«)  12  law  Timet,  103,  and         (e)  1  MyL  $  K.  610. 

II  Jurist,  254.  (/)  Moseley,  177. 
(6)  2  Smote  if  G.   531,   and         (g)  1  Rust.  485. 

7  De  Gex,  M.  $  G.  597.  (A)  1  Bare,  608. 

(c)  Ante,  p.  382.  (i)  32  Beav.  290. 

(d)  I  Vet.  $  B.  354.  (k)  15  Beav.  278. 
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Here  the  evidence  of  both  parties  shews  that  the  in- 
fluence was  very  considerable,  that  the  daughter  was 
desirous  to  do  everything  she  could  to  assist  her  mother, 
and  that  her  mother  thereupon  asked  her  to  do  this, 
which  in  effect  is  to  give  her  the  whole  of  her  property. 

The  rule  in  such  cases  is  very  well  laid  down  by  Lord 
Justice  Turner  in  one  of  the  cases  to  which  I  have 
lately  had  occasion  to  refer :  it  is  to  this  effect ;  viz. : 
that  when  a  child  upon  coming  of  age  makes  a  settle- 
ment of  his  property  for  the  benefit  of  his  family,  but 
from  which  his  parents  obtain  no  benefit  at  all,  the 
Court  will  not  inquire  into  the  degree  of  influence  used 
by  them,  but  considers  it  as  a  family  arrangement  for 
the  benefit  of  the  family;  but  if  the  transaction  be 
tainted  by  the  slightest  personal  advantage  being  ob- 
tained by  the  parent,  who  induced  the  child  to  enter 
into  it,  then,  in  equity,  the  transaction  is  invalid,  unless 
it  can  be  proved,  not  merely  that  the  child  knew  the 
nature  and  effect  of  the  transaction,  but  also  that  the 
child  was  not,  in  any  respect,  influenced  by  the  peculiar 
relations  in  which  the  parti&  stood  towards  each  other. 
Here  the  whole  evidence  shews  that  the  daughter  acted 
under  the  influence  of  her  mother. 

Neither  can  I  regard  the  deed  itself  as  other  than  a 
very  improper  one,  because,  if  the  deed  be  allowed  to 
stand,  nothing  would  be  more  easy  than  for  the  mother 
to  put  the  whole  of  the  trust  fund  into  her  own  pocket, 
to  the  exclusion  of  all  the  children,  by  exercising  her 
power  and  appointing  the  whole  to  her  daughter,  and 
then,  under  this  deed,  she  would  take  to  herself  the 
whole  of  the  property.  It  is  true,  that  since  this  suit 
has  been  instituted  (and  possibly  in  consequence  of 
the  feelings  which  the  suit  has  engendered;  she  has 

appointed 
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appointed  the  property  to  the  two  other  children,  who 
are  both  infants,  and  who,  unless  they  attain  twenty- 
one,  will  not  be  able  to  take  the  property. 

I  am  also  of  opinion,  that  in  another  respect  this 
deed  is  invalid,  as  being  a  fraud  upon  the  marital  right. 
I  think  the  principle  laid  down  by  Sir  John  Leach  in 
Goddard  v.  Snow  (a)  is  perfectly  correct,  and  also 
that  in  Taylor  v.  Pvgh  (6),  by  Sir  James  Wigram,  who 
took  great  pains  with  his  judgments,  and  investigated 
the  principles  of  equity  in  a  more  searching  manner 
than  had  been  done  since  the  time  of  Sir  William  Grant. 
He  says,  "  I  take  the  rule  of  the  Court  to  be  correctly 
stated  in  Mr.  Roper's  Treatise.  Deception  will  be  in- 
ferred, if,  after  the  commencement  of  the  treaty  for 
marriage,  the  wife  should  attempt  to  make  any  dispo- 
sition of  her  property  without  her  intended  husband's 
knowledge  or  concurrence."  The  Vice-Chancellor  states 
his  concurrence  in  that  which  I  apprehend  to  be  the 
real  principle  which  affects  these  cases.  The  case  of 
Goddard  v.  Snow  {a)  governs  this  case.  There  was 
concealment,  as  here  there  was  most  clearly  conceal- 
ment from  the  husband.  The  mother,  Mrs.  Crabbe, 
herself,  in  her  evidence,  says,  "  I  told  my  daughter  that 
Mr.  Chambers  had  nothing  to  do  with  it  (that  is,  with 
the  deed  in  question),  as  he  had  made  no  settlement. 
I  told  her  that  there  was  no  necessity  to  mention  it  to 
her  husband."  In  other  words,  she  concurs  with  Mrs. 
Chambers ,  who,  in  her  evidence,  says  that  she  was  told 
by  her  mother  "  to  keep  it  secret  from  Mr.  Chambers." 

In  every  way,  I  am  of  opinion  that  the  deed  is  bad, 
and,  therefore,  that  it  must  be  delivered  up  to  be  can- 
celled. 


1865. 


(a)  1  Run.  485. 
VOL.  XXXIV — III. 


(b)m  1  Hare,  608. 


I  I 
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May  11. 

Order  made 
under  the 
Settled  Estates 
Act  (19  &  20 
Viet.  c.  120), 
saving  the 
rights  of 
pecuniary 
legatees  inte- 
rested in  the 
estate,  who 
were  nume- 
rous. 


In  the  Matter  of  PARRY'S  WILL. 

A  N  application  was  made,  under  the  Settled  Estates 
•"■  Act  (19  &  20  Vict.  c.  120),  for  power  to  grant 
leases  of  property  devised  by  the  will  of  the  testatrix. 
There  was  no  tenant  in  tail  of  full  age  m  existence,  and 
a  great  number  of  pecuniary  legatees  were  interested. 

Mr.  Osboriie  Morgan  asked  that  the  order  might  be 
made  without  service  on  the  legatees.  He  cited  In  re 
Legge9*  Settled  Estates  (a),  and  argued  that  it  was  not 
absolutely  necessary  that  "  all  the  persons  in  existence 
Should  concur  or  consent/9  but  that  the  order  might  be 
made,  subject  to  their  rights,  under  the  18th  section. 


The  Master  of  the  Rolls  made  the  order,  but  he 
directed  "  that  the  leases  were  to  be  subject  to  and  were 
not  to  affect  the  rights,  estates  and  interests  of  the  pe- 
cuniary legatees  under  the  testatrix's  will/9 

(a)  4  W.  R  20. 


Reg.  Lib.  1865,  B.tfol.  1118. 
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1865. 


Re  MASSEY. 

May  8, 9, 29. 

rpHIS  was  a  summons  by  a  gentleman  of  the  name  Under  the 

•*"        of  Waters  to  tax  the  bill  of  Mr.  Massey,  one  ciauSeP?n  the 

of  the  solicitors  of  this  Court.     Mr.  Waters  and  Mr.  Solicitors  Act 
__..,  _  „  .    .  .     (6  &  7  Vict. 

Mutter  were  the  owners  of  some  mining  property  in  c.  73,  s  38), 

Chili,  and  they  endeavoured,  with   the  assistance  of  ^nd^in  fhf7 

Mr.  Banting,  a  solicitor  in  Manchester,  to  form  a  limited  position  of  the 

joint  stock  company,  for  the  purpose  of  purchasing  their  the  clienl  is 

property  and  working  the  mines.    They  entered  into  an  not  entitled  to 

.  .ii  i      /•  i  a  taxation 

agreement  for  this  purpose  with  the  persons  who  formed  against  the 

a  board  of  directors,  of  which   Mr.  Waters  and  Mr.  ■°,fcitor, 

*  .  neither  is  the 

Mutter  were  both  members.     After  various  ineffectual  third  party 
attempts  to   form   the  company,   Messrs.   Waters  and  Nation ^nder 
Mutter  on  the  16th  September,  1864,  signed  a  document,  the  act,  either 
by  which  they  guaranteed  the  preliminary  expenses  of  solicitor  or  as 

the  company  in  case  it  should  not  be  established.    Their  *&*Mt  *• 

.  .       ,    ,  ,  ,     chent     Bl,t 

exertions  continued,  but  it  was  at  last  found   to   be  he  may  he 

impossible  to  establish  the  company,  and,  on  the  23rd  j^1*1^*. 

November,  1864,  the  directors  resolved  to  abandon  the  ation  as 

attempt  and  to  return  the  deposits  to  the  subscribers*  cnenHn  a 

This  rendered  Waters  and  Mutter  jointly  liable  to  the  writ 

d hectors  to  pay  the  expenses  incurred 

Mr.  Waters  acquiesced  in  this  proceeding,  and,  on 
the  26th  November,  1864,  he  wrote  to  the  directors,  and 
after  expressing  his  sense  of  their  exertions  ended  his 
letter  in  these  words : — "  I  shall  be  obliged  by  your 
sending  me  an  account  of  the  expenses  to  which  I  and 
Mr.  Mutter  are  liable,  and  with  agreement  of  September 
last,  for  examination  and  discharge." 

1 1  2  Mr. 
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1865.  Mr.  Massey  had  been  the  solicitor  employed  by  tix 

directors  during  the  whole  period  of  their  attempts  to 
form  this  company.  A  meeting  of  the  directors  was 
held,  on  the  5th  December \  1864,  at  which  the  letter  of 
Mr.  Waters  above  referred  to  was  read,  and  Mr.  Massey 
was  instructed  to  ascertain  all  the  liabilities  of  the  com- 
pany. Subsequent  meetings  took  place  on  the  12th  and 
19th  of  December.  At  these  Mr.  Massey,  who  had  ex- 
plained that  some  time  was  required  to  make  out  bis 
bill  of  costs,  produced  a  document  marked  H,  shewing 
the  amount  of  his  claim  to  be  1,300/.  This  account 
consisted  of  copies  of  entries  in  his  day-book  and  diary, 
with  the  charges  in  blank. 

Adjourned  meetings  of  the  directors  were  held  on 
the  21st  December,  1864,  and  the  4th  January,  1865, 
at  which  Mr.  Massey  gave  various  explanations  as  to 
the  nature  of  his  work  and  the  proper  and  fair  mode  of 
remunerating  him,  and  at  the  last  of  these  meetings  it 
was  resolved  unanimously  by  the  directors  present,  that 
Mr.  Massey* s  charge  for  1,300/.  for  professional  services, 
including  disbursements,  having  been  again  considered) 
the  board  directed  it  to  be  paid.  It  was  paid  accord- 
ingly, without  taxation  and  without  any  proper  bill  of 
costs  having  been  delivered.  During  the  whole  of  this 
time,  Mr.  Waters  was  a  director  and  had  notice  of  the 
meetings  and  of  the  purposes  for  which  they  were  held, 
and  he  might  have  attended  them,  but  it  did  not  appear 
that  any  notice  had  been  given  to  him,  that  the  directors 
intended  to  pay  Mr.  Massey  a  sum  of  money  in  full 
discharge  of  his  claim,  without  having  the  bill  taxed, 
or  indeed  without  having  any  proper  bill  delivered. 

In  this  state  of  things,  Mr.  Waters  insisted  that  the 
directors  were  trustees  for  him,  and  that  he  was  entitled, 
as  against  them,  to  require  that  he  should  only  be  com- 
pelled 
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pelled  to  pay  the  directors  what  they  were  legally  liable 

to  pay  to  Mr.  Massey,  and  accordingly  he,  on  the  16th 

of  February ,  1865,  took  oat  this  summons  for  the  purpose      Mamet. 

of  having  the  bill  taxed. 

Mr.  Selwyn  and  Mr.  Eddis,  for  Mr.  Waters,  in  support 
of  the  summons.  Payment,  under  the  circumstances  of 
this  case,  where  no  proper  bill  bad  been  delivered,  is  no 
bar  to  the  taxation.  But  even  if  the  directors  have,  by 
their  conduct  and  assent,  precluded  themselves  from 
obtaining  a  taxation  after  payment  as  against  their 
solicitor,  still  the  applicant  is  entitled  to  have  this  bill 
taxed  under  the  third  party  clause  (a),  in  order  to  have 
the  amount  properly  payable  by  him  under  the  guarantee 
ascertained ;  Re  Jessop  (ft) ;  Re  Baker  (c). 

Mr.  Baggallay  and  Mr.  Osborne  Morgan ,  contrd,  for 
the  directors.  When  a  third  party  applies,  under  the 
38th  section,  for  an  order  for  taxation,  he  places  him- 
self, as  regards  the  solicitor,  in  the  exact  position  of 
the  client.  If  the  client  is  not  entitled  to  tax  his 
solicitor's  bill,  neither  is  the  third  party  entitled  to  do 
so.  The  statute  only  authorizes  a  taxation  as  against 
a  solicitor!  and  no  taxation  can  take  place,  under  this 
jurisdiction,  as  between  the  party  chargeable  and  the 
client. 

Taxation  after  payment  will  only  be  ordered  when 
there  has  been  pressure  and  ordinary  overcharges,  or 
when  there  are  overcharges  alone,  so  gross  as  to  amount 
to  fraud  ;  Ex  parte  Dickson  (</).  Here  none  exists. 
The  directors  are  not  entitled  to  an  order  to  tax,  and 
Mr.  Waters  has  no  greater  right 

Mr. 

(a)  6  Sr  7  Viet  c  73,  «.  38.  (c)  32  Beav.  526. 

(b)  32  Beav.  406.  (d)  8  Dt  G.,  M.  Sf  G.  655. 
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Mr.  Jess(  I,  for  Mr.  Massey,  was  stopped  by 

He 

Ma»ist.  ?^*  Master  of  the  Rolls,  wbo  said,  I  am  clear 

that  the  bill  cannot  be  taxed  as  against  Mr.  Mastcy. 

Mr.  E  Russell  Roberts  for  Mutter. 

The  Master  of  the  Rolls. 

My  difficulty  is  this :  I  am  of  opinion  that  there  is 
no  case  for  taxation  as  against  the  solicitor,  the  directors 
having  voluntarily  paid  him  with  full  knowledge.  Then, 
if  the  Court  cannot  order  the  taxation  under  the  statute 
as  against  the  solicitor,  can  it  order  a  taxation  as  against 
the  directors?  I  do  not  find  any  case  in  which  the 
taxation  has  not  been  directed  as  against  the  solicitor, 
and  in  which  the  solicitor  has  been  ordered  to  refund 
any  excess.  I  am  in  favour  of  the  applicant  on  etery 
other  point. 

Mr.  Stlwyn  in  reply* 


The  Master  of  the  Rolls. 

May  29.  The  first  question  is,  whether  the  bill  can  be  taxed  as 

against  Mr.  Massey,  and  I  am  of  opinion  that  it  cannot 
I  so  expressed  myself  at  the  time  of  the  argument,  and 
stopped  Mr.  Jessel  on  this  point  Mr.  Massey  was 
retained  by  the  directors  and  not  by  Mr.  Waters.  They 
were  his  clients,  and  it  was  therefore  perfectly  competent 
for  the  directors  to  settle  with  Mr,  Massey  the  amount 
of  his  bill.  They  took  from  him  an  account  of  the 
entries  in  his  day-book  and  diary,  with  the  charges  in 
blank.    They  received  and  listened  to  his  explanations, 

and, 
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and,  after  doing  so,  they  agreed  to  give  hiui  1,300/.  \y\        1865. 
full  satisfaction  of  his  claim. 


I  am  of  opinion  that  they  are  bound  by  this  proceed- 
ing, and  that  they  cannot  require  the  delivery  or  tax- 
ation of  any  bill  as  regards  Mr.  Massey. 

The  next  question  which  arises  is  this  :  can  Mr. 
Waters,  in  this  state  of  circumstances,  require  the  bill 
of  Mr,  Massey  to  be  taxed  as  against  the  directors  who 
have  paid  it  ?  There  is,  in  my  opinion,  no  question  but 
that  he  can  do  so  on  a  proper  proceeding  being  insti- 
tuted for  that  purpose.  I  see  nothing  which  amounts 
to  acquiescence  on  his  part  to  the  course  adopted  by 
the  directors,  nor  do  I  think  that  he  was  bound  by 
their  acts,  although  he  was  a  director  and  had  full  notice 
of  their  meetings ;  and  if  a  bill  were  filed  by  him,  and 
the  facts  not  varied  from  what  they  now  appear,  I  am 
of  opinion  that  he  would  be  entitled  to  an  account  of 
the  moneys  properly  paid  by  them  on  bis  account;  and 
that,  in  such  a  proceeding,  the  directors  would  have  to 
prove  that  the  sum  of  1,300/.  paid  by  them  was  pro- 
perly so  paid.  In  other  words,  in  my  opinion,  a  bill 
for  Mr.  Massey  would  have  to  be  submitted  to  be 
moderated  by  the  Taxing  Master,  and  the  amount  at 
which  the  Taxing  Master  fixed  it  would  be  all  that 
Mr.  Waters  could  be  required  to  pay. 

But  that  does  not  determine  the  question  argued 
before  me,  which  is,  whether,  under  the  38th  section  of 
the  Solicitors'  Act,  when  the  bill  cannot  be  taxed 
against  the  solicitor,  it  can  be  taxed  as  against  the 
trustees  of  the  applicants  who  have  paid  it.  The 
words  of  the  clause  are  these: — "And  be  it  enacted, 
that  where  any  person,  not  the  party  chargeable  with 
any   such   bill  within   the   meaning  of  the  provisions 

hereinbefore 


Re 
Maisbt. 
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1865.  hereinbefore  contained,  shall  be  liable  to  pay  or  shall 
have  paid  such  bill,  either  to  the  attorney  or  solicitor, 
his  executor,  administrator  or  assignee,  or  to  the  party 
chargeable  with  such  bill  as  aforesaid,  it  shall  be  lawful 
for  such  person,  his  executor,  administrator  or  assignee, 
to  make  such  application  for  a  reference  for  the  taxa- 
tion and  settlement  of  such  bill  as  the  party  chargeable 
therewith  might  himself  make;  and  the  same  reference 
and  order  shall  be  made  thereupon,  and  the  same 
course  pursued  in  all  respects  as  if  such  application  was 
made  by  the  party  so  chargeable  with  such  bill  as 
aforesaid:  Provided  always,  that  in  case  such  application 
is  made  when,  under  the  provisions  herein  contained,  a 
reference  is  not  authorized  to  be  made  except  under 
special  circumstances,  it  shall  be  lawful  for  the  Couit 
or  judge  to  whom  such  application  shall  be  made  to 
take  into  consideration  any  additional  special  circum- 
stances applicable  to  the  person  making  such  applica- 
tion, although  such  circumstances  might  uot  be  ap- 
plicable to  the  party  so  chargeable  with  the  said  bill  as 
aforesaid,  if  he  was  the  party  making  the  application." 

This,  undoubtedly,  seems  to  point  only  to  the  taxation 
of  the  bill  as  against  the  solicitor,  and  does  not  give  any 
jurisdiction  to  proceed  under  this  act  against  the  trustees, 
and  to  dispense  with  a  bill  in  equity.  Certainly  several 
orders  to  that  effect  have  been  made  by  me ;  but  they 
seem  all  to  have  been  consented  to,  so  far  as  juris- 
diction was  concerned. 

In  re  Fyson  (a),  Lord  Langdale  observed :  "  First, 
it  is  to  be  observed,  that  the  Petitioner  has  fallen  into 
a  mistake,  which  has  been  of  very  frequent  occurrence; 
mortgagors  think,  that  where  they  call  for  a  taxation 
of  a  mortgagee's  solicitor's  bill,  they  have  a  right  to 

alter 

(a)  9  Beav.  117. 
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alter  the  relation  of  solicitor  and  client,  and  are  not       1865. 
bound  to  pay  more  than  the  mortgagees  could  esta-      V-*~V^-J*- 
Wish    as   against   them    the    mortgagors.       There    is      Mabiet. 
nothing  in   the  act  of  parliament  which  warrants  this 
notion,  and  it  is  not  so.     The  bill  may  be  taxed  at  the 
instance  of  the  mortgagor,  who  is  liable  to  pay  it;  but 
it  is  the  bill  between  the  mortgagee  and  his  solicitor; 
and  the  mortgagor  desiring  to  tax  it  must  do  it  on  the 
condition  of  paying  what  is  due  to  the  solicitor  from  his 
client  the  mortgagee,  which  possibly  may  be  more  than 
the  mortgagee,  if  he  had  paid  it,  could  have  recovered 
over  from  the  mortgagor.    The  mortgagor  asking  taxa- 
tion against  the  solicitor  has  merely  the  right  to  tax  the 
bill  as  between  the  solicitor  and  his  client  the  mort- 
gagee." 

If,  therefore,  Mr.  Waters  can  only  stand  in  the  place 
of  the  directors  under  this  statute,  I  am  of  opinion  that 
he  cannot  tax  this  bill!  because  the  directors  themselves 
could  not  do  it,  as  it  is  impossible  for  them  to  point  out 
any  special  circumstance  which  would  entitle  them  to 
do  so.  The  observations  of  the  Master  of  the  Rolls 
seem  to  shew,  that  except  as  against  the  solicitor!  this 
clause  38  does  not  apply. 

Again,  In  re  Harrison  (a),  Lord  Langdale  observes* 
"This  petition  is  also  misconceived  in  this  respect: — it 
proceeds  on  the  notion  that  a  mortgagor,  having  settled 
an  account  with  the  mortgagee  and  paid  the  bill  of  the 
mortgagee 's  solicitor,  is  entitled,  in  this  jurisdiction,  by 
petition,  to  quarrel  with  the  account  so  settled,  and  tax 
the  costs  of  the  solicitor!  not  as  between  him  and  his 
client!  the  mortgagee!  but  as  between  the  mortgagor  and 
the  mortgagee ;  and  further,  that  if  charges  be  found  in 
the  bill  of  costs  which  the  mortgagee  could  not  maintain 

in 
(a)  10  Beav.  60. 


470  CASE?  It*  CHANCEKY. 

186&       in  an,  account  between  him  and  the  mortgagor  they  are 


Ifc 


to  be  disallowed.     Such  a  notion  is  entirely  erroneous, 
Mambt.      *°d  8°  puch  pf  this  petition  as  depends  on  this  point 
falls  to  th?  ground." 

It  is  true  that  this  case  has  been  very  strongly  dis- 
approved by  all  the  judges  of  the  Court  of  Exchequer 
in  Ex  parte  Deardon  (a),  but  not  on  this  point,  which 
did  not  arise  at  law. 

The  same  principle  seems  to  have  been  enunciated  by 
Lord  Justice  Turner  in  the  case  cited  of  Ex  parte 
Dickson  (b),  and  I  cqn  find  no  case  that  lays  down  the 
opposite  rule,  unless  such  can  be  gathered  from  my  own 
decision  of  In  re  Jessop  (c)  and  In  re  Baker  (d),  but  so 
far  as  the  observations  which  fell  from  me  in  those 
cases  may  be  construed  to  establish  that  the  bill  maybe 
taxed,  under  the  38th  section,  against  the  trustees,  with- 
out the  solicitor  having  any  interest  or  concern  in  such 
taxation,  I  am  of  opinion  that  they  give  a  wider  exten- 
sion to  the  scope  of  the  38th  section  of  the  act  than  the 
words  of  the  section  seem  to  warrant,  when  examined 
in  conjunction  with  the  cases  to  which  I  have  referred. 

At  the  same  time,  it  cannot  but  be  evident  that  the 
effect  of  these  decisions  will  be  to  reduce  the  38th  sec- 
tion to  a  very  narrow  operation,  for  all  the  cases  concur 
in  this : — that  the  cestui  que  trust  can  only  tax  the  so- 
licitor's bill  as  his  clients,  the  trustees,  could  have  done, 
and  if  they,  knowingly  and  after  having  had  due  time 
to  consider  the  bill,  have  thought  proper  to  pay  it,  unless 
some  of  the  items  contained  in  it  are  fraudulent,  in  the 
strict  and  criminal  sense  of  that  term,  the  trustees  are 
precluded  from  taxing  the  bill,  however  improper  it  may 
be,  short  of  containing  fraudulent  items,  in  which  case 

the 

(«)  9  Eich   Rqt.  210.  (c)  32  Beav.  406. 

(6)  8  Dt  G.t  M.  $  G.  655.  (d)  lb.  526. 
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the  cestui  que  (rust  is  driven  to  his  bill  in  equity  tp 
obtain  relief. 

I  consider,  however,  that  I  am  bound  by  the  decisions 
to  which  I  have  referred,  and  that  I  must  dismiss  the 
summons.  As,  however,  this  is  a  case  in  which  the 
amount  of  their  bill  is  the  only  matter  in  dispute,  which, 
in  my  opinion,  ought  to  be  settled  without  the  tedious 
and  expensive  course  of  a  bill  in  equity,  I  shall  dismiss 
this  summons  without  costs. 
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MASON  v.  MORLEY,    (No.  I.) 


March  It. 
April  22. 

fTMHS  was  a  suit  for  the  administration  of  the  real  solicitor)  were 

and  personal  estate  of  a  Mr.  Morley,  a  solicitor,  «xecuforJ-    & 
r  */  *  deposited  tome 

who  died  on  the  30th  of  April,  1864.  of  his  deeds  in 

the  trust  box, 

to  secure  some 

Under  the  decree,  a  claim  was  carried  in  by  Mr.  Under-  g^g^^1 

woody  which  was  adjourned  into  Court.     It  arose  under  estate.    The 

the  following  circumstances:— Mr.  Underwood  and  the  in  b.»,  po^g. 

testator  Morley  were  the  executors  of  the  will  of  Joseph  P.onian^?1 

Godber.     Morley,  who  was  a  solicitor,  had  in  his  pos-  deeds  were 

session  2,000/.,  part  of  the  estate  of  Joseph  Godber,  ^^t^®d 

which,  according  to  his  statement,  had  been  lent  by  him  from  it,  and 

on  the  security  of  a  deposit  of  title  deeds.     On  being  ^identified0* 

informed  of  this,  Underwood  required  that  these  deeds  The  legal  per- 

should  be  put  into  the  box  which  contained  all  the  deeds  ^^  0\  Qt 

and  papers  relating  to  the  estate  of  Joseph  Godber,  and  then  deposited 

r  *  °  r  certain  specific 

which  box  belonged  jointly  to  Underwood  and  Morley.  deeds,  selected 

Morley  bM:;*»a 
*  security  for 

the  debt:— 

Held,  assuming  that  A.  bad,  in  consequence  of  B.'i  wrongful  act,  obtained  a  general 

lien  on  all  B*'«  deeds  for  the  money,  still  that  he  had  waived  it  by  taking  the  particular 

security  from  the  legal  personal  representative.     Held,  also,  that  the  creditors  of  B. 

were  bound  by  the  arrangement  betweeu  his  legal  personal  representative  and  A, 
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Motley  objected  to  this,  but  proposed,  instead  thereof, 
to  put  into  the  box  deeds  of  his  own,  as  a  security  for 
the  2,000/.  so  said  to  have  been  advanced.  This  was  ac- 
cordingly done.  Underwood  did  not  examine  the  parcel 
containing  the  deeds,  nor  could  he  say  of  what  they 
consisted.  This  occurred  after  many  visits  had  been  paid 
by  Underwood  to  Morley  on  the  subject,  and  took  place 
early  in  February,  1864. 

Morley  died  on  the  30th  April,  1864,  and  on  the  6th 
of  May  the  box  was  opened,  when  it  appeared  that 
the  deeds  had  been  removed*  The  box  was  in  the 
actual  possession  of  Morley  at  his  office,  and  he  had 
access  to  it  at  all  times,  without  the  concurrence  of 
Underwood;  but  the  box  was  the  property  of  the  exe- 
cutors, and  contained  the  documents  relative  to  the  estate 
of  Joseph  Godber. 

On  the  4th  of  June  following  the  death  of  Morley, 
the  Defendant  Mrs.  Morley,  his  widow,  told  Mr.  Under' 
wood  to  select  such  of  her  husband's  deeds  and  securities 
as  he  desired  to  have  placed  in  his  hands  as  a  security 
for  the  2,000/.  lie  did  so,  and  the  deeds  selected  were 
put  into  the  trust  box,  and  Mrs.  Morley  gave  Mr. 
Underwood  a  memorandum  of  deposit  for  securing  the 
2,000/.  This  was  done  with  the  full  concurrence  of 
Mr.  Morley  s  executor,  but  he  afterwards  refused  to 
prove  the  will,  and  administration  was,  in  July  follow- 
ing, granted  to  the  widow. 

Mr.  Baggallay  and  Mr.  Law  for  the  claimant, 
Underwood.  The  claimant  has  a  general  lien  on  all 
the  deeds  of  the  testator  Morley  ;  for,  by  the  improper 
act  of  Morley,  it  has  become  impossible  to  identify  the 
deeds  which  were  deposited.  He  has  mixed  them  with 
his  other  deeds  and  securities,  and  therefore  the  whole 

of 
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of  them  are  subject  to  the  claimant's  lien  on  them  for 
the  2,000/. ;  Frith  v.  Cortland  (a)  ;  Armory  v.  Dela- 
uiirie  (b) ;  and  see  Gray  v.  Haig  (c) ;  The  Duke  of  Leeds 
v.  Amherst  (d);  Harford  v.  Lloyd  (e). 

Secondly.  But,  at  all  events,  the  deed  deposited  by 
the  widow  as  a  security  are  now  charged  with  the 
2,000/. 

Mr.  Southgaie  and  Mr.  Marten,  Tor  the  Plaintiff,  a 
creditor,  argued  that  the  act  of  the  widow  before  she 
had  obtained  letters  of  administration  was  ineffectual, 
and  that  the  grant  of  administration  could  not  have 
relation  back  ;  Doe  d.  Hornby  v.  Qlenn  (/).  That  the 
doctrine  laid  down  by  Lord  Thurlow  in  Mussel  v. 
Russel(g)  had  been  repeatedly  disapproved  of;  Ex  parte 
Coming  (h) ;  Ex  parte  Haigh  (i) ;  and  only  applied  in  a 
clear  case,  and  that  in  the  present  there  was  no  sufficient 
proof  of  the  deposit. 


The  Master  of  the  Rolls. 

The  question  is,  what,  if  any,  lien  Mr.  Underwood  April  22. 
has,  in  this  state  of  things,  over  the  deeds  of  Morley  as 
a  security  for  this  sum  of  2,000/.  I  am  of  opinion  that 
the  claim  made  by  Mr.  Underwood  for  a  general  lien  on 
all  the  deeds  of  the  testator  Morley  cannot  be  sustained. 
Assuming  that  he  had  such  a  right  on  the  death  of 
Morley,  by  reason  of  Morley  having  withdrawn  the 
deeds  from  the  box  which  were  in  the  joint  custody  of 

himself 

(a)  2  Hem.  $  Mill.  417.  (/)  1  AdoL  Sg  E.  49. 

(b)  1  Strange,  504.  (g)  1    Bro.   C.   C.   269 ;  and 

(c)  20  Bern.  219.  Tudor' s  Lead.  Cas.  Eq.  440. 

(d)  lb.  239.  (A)  9  Vet.  115. 

(e)  16.310.  (i)  11  Fet.  403. 


Masow 
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1865k  himself  and  his  co-executor,  by  means  of  which  with- 
drawal the  particular  deeds  which  were  deposited  as  a 
Security  cannot  be  ascertained,  and  assuming  that  this 
Morley.  took  place  in  consequence  of  the  act  of  Morley  himself* 
still  I  am  opinion  that,  when  Mr.  Underwood  accepted 
from  Mrs.  Morley  the  selection  of  such  deeds  as  he 
thought  fit  as  a  substitute  for  the  deeds  deposited  by 
Mr.  Morley,  he  entered  into  a  contract  with  her,  by 
which,  in  consideration  of  her  allowing  bim  to  take  these 
particular  deeds  delivered  to  him,  he  abandoned  his 
claim  upon  the  remainder,  and  that,  provided  this  trans- 
action, by  which  one  set  of  deeds  was  substituted  for  a 
general  lien  on  the  whole,  was  valid,  then  that  Mr. 
Underwood  thereby  waived  his  general  lien  and  accepted 
this  particular  lien  in  lieu  thereof. 

The  question  is,  however,  whether  this  binds  the 
general  creditors  of  Morley,  and  I  am  of  opinion  that 
it  does.  Not  to  put  it  any  higher  than  this:— there 
was  a  reasonable  doubt  whether  Mr.  Underwood  was 
not  entitled  to  a  general  lien  on  all  the  deeds  of  the  tes- 
tator Morley  to  secure  the  2,000/. ;  the  satisfaction  of 
this  claim  and  the  determination  of  this  doubt  by  the 
executrix,  by  giving  Mr.  Underwood  a  lien  on  specific 
deeds,  was,  in  my  opinion,  a  sufficient  consideration  to 
support  the  transaction,  and  all  the  persons  interested 
in  the  estate  of  Mr.  Morley  are  concluded  by  this  ar- 
rangement. 

I  am  of  opinion  that  Mr.  Underwood  has  a  lien  for 
the  2,000/,  on  die  deeds  so  selected  by  him,  but  not  on 
any  other  deeds  or  papers  belonging  to  the  estate  of  the 
testator  Mr.  Morley. 
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MASON  v.  MORLEY.    (No.  2.)  March  n. 

April  22. 

TTNDER  the  decree  for  the  administration  of  the  A  solicitor  de- 

^      estate  of  Mr.  Morley,  a  second  claim  was  made  jjjf  "i§  0™™e 

jointly  by  Mr.  Underwood  and  Mr.  James  Wm.  Oodber,  deeds  **  a 

.  i  n     i  .ii      n    -n  t        security  for  a 

as  the  trustees  and  executors  of  the  will  of  Robert  sum  of  money 

Oodber.     The   facts  relating  to  this  claim  were  as  *?•  *?  .two 

°  clients  in  a 

follows  :—  box  belonging 

to  them.     He 

Robert   Oodber    died    ifi   January,   1857,  and,   in  retained  the 

JtforcA,  1863,  th*  executors  lent  600/.  to  Mr.  HickKng  ^'^^ 

on  the  security  of  an  estate  belonging  to  him  Bituate  at  was  found  that 

Sherwood*     Mr.  Morley,  the  testator,  acted  as  solicitor  gtracted  the 

for  both  parties  in  this  transaction.   Hickling  afterwards  deeds  from 

it,  and  they 
sold  the  estate  to  Mr.  Webster  for  1,2504.     Morley  could  not  be 

informed  the  executors  of  this  circumstance  in  De-  fo^f£e*uM- 

eember,  1863,  and  pressed  them  to  Convey  the  estate  citor's  other 

to   Webster  free  from  incumbrances,  and  to  take  his*  that  the^lientJ 

Webster's,  guarantee  for  the  payment  of  the  600/.,  and  had  a  lien  on 

Morley  also  suggested    that  they  should   take,  as   a  citor's  deeds 

security  for  the  repayment  thereof,  the   deposit  of  a  for  their  debt 

Lloyd's  bond  of  the  Cardigan  Railway  for  1,000/.  in 

the  possession  of  Webster.    The  executors  declined  to 

accept  this  guarantee  and  security,  but  they  executed 

the  deed  of  conveyance  to  Webster9  on  receiving  from 

Mr.  Morley  a  memorandum  in  writing,  signed  by  him, 

acknowledging  {hat  he   had   in  band  the  600/.  and 

interest. 


Soon  after  this,  on  the  5th  February,  1864,  they 
pressed  Morley  to  give  them  some  security  for  this  600L, 
and  thereupon  he  consented  to  this  and  placed  a  parcel 
of  deeds  of  his  own  property  in  the  box  belonging  to 

the 
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the  trustees  and  executors  of  Robert  Godber  ;  this  box 
was  in  his  custody  as  their  solicitor. 

After  Mor ley's  death,  on  examining  the  box,  it  ap- 
peared that  the  deeds  so  deposited  had  been  with- 
drawn, and  they  could  not  be  identified  by  the  exe- 
cutors. 

Amongst  the  papers  of  Mr.  Morley  were  a  promis- 
sory note  from  Hichling,  the  purchaser,  to  Mr.  Morley 
for  the  sum  of  600/.,  being  the  sum  of  6002.  advanced 
on  the  mortgage,  together  with  interest  thereon,  and 
also  the  Lloyd's  bond  for  1,000/.  given  by  the  Cardigan 
Railway.  These  two  documents  had,  in  fact,  been 
taken  by  Mr.  Underwood  (a),  in  his  character  of  exe- 
cutor of  Joseph  Godber,  from  amongst  the  documents 
submitted  to  him  by  the  widow  of  Morley  for  his  selec- 
tion, but  one  only,  viz.,  the  promissory  note,  was  men- 
tioned in  the  schedule  to  the  memorandum  of  deposit, 
the  Lloyd's  bond  was  not.  In  this  state  of  circum- 
stances, Mr.  Underwood  and  Mr.  James  W.  Godber,  as 
the  executors  of  Robert  Godber,  claimed,  in  the  first 
place,  a  general  li^n  on  all  the  deeds  in  the  possession 
of  Morley  at  the  time  when  this  deposit  of  deeds  was 
made,  and  also  a  particular  lien  on  the  promissory  note 
for  600/.,  and  also  on  the  Lloyd's  bond,  as  having  been 
given  by  Hichling  in  order  to  secure  the  amount  ori- 
ginally due  from  him  on  the  said  mortgage  for  600/. 

Mr.  Selwyn  and  Mr.  Freeman  for  the  claimants,  the 
executors  of  Robert  Godber. 

Mr.  Southgate  and  Mr.  Marten  for  the  creditors  of 
Morley. 

*  Mr. 

(a)  See  ante,  p.  472. 
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Mr.  Selicyn  in  reply. 
473. 


See  the  cases  cited  ante,  page       1865. 


The  Master  of  the  Rolls. 

I  think  that  the  claimants  have  not  any  lien  on  the 
promissory  note  or  on  the  Lloyd's  bond.  It  is  obvious 
that  they  refused  this  security  at  the  time  when  it 
was  offered  ;  and  that  Morley,  in  the  conversation  in 
February,  1864,  referred  to  this  fact,  and  stated  that  he 
had  managed  it  or  would  manage  it  in  another  way. 

But  I  think  that  they  are  entitled  to  a  general  lien 
on  the  deeds  of  Morley,  the  testator,  of  which  he  was 
possessed  at  that  time. 

It  is  argued  against  this,  that  such  a  lien  could  only 
be  constituted  by  an  actual  deposit  of  the  deeds,  and 
no  such  deposit  was  made  or  existed  in  this  case ;  but 
I  think  that  there  was  an  actual  deposit  in  this  case,  by 
the  circumstance  that  the  deeds  were  deposited  in  the 
box  which  was  the  property  of  the  executors  of  Robert , 
and  from  which,  without  their  sanction,  Morley  was  not 
entitled,  as  their  solicitor,  to  remove  anything.  If  the 
deeds  had  remained  in  the  box  and  had  been  discovered 
there  after  the  death  of  Morley,  it  would,  in  my  opinion, 
be  impossible  reasonably  to  contend  that  the  deposit 
had  not  been  mYide.  The  fact  that  the  box  was  after- 
wards opened  by  Morley,  does  not,  in  my  opinion, 
alter  the  case.  Whether  it  had  or  had  not  been  left  in 
his  custody  as  their  solicitor ;  whether  it  had  or  not 
been  locked,  and  the  key  retained  by  the  executors ; 
whether  it  had  or  not  been  forcibly  opened  by  Morley, 
or  simply  unlocked  by  Morley,  and  the  deeds  abstracted 
by  him  or  by  any  other  person  with  or  without  his  con- 

vol.  xxxiv— in.  k  k  corrence, 


April  22. 
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currence,  in  all  these  cases,  it  seems  to  toe  that  tbe 
consequence  is  the  same,  and  that  the  accidental  or 
improper  removal  of  the  deeds  by  Morley  or  by  a 
stranger  would  not  take  away  or  derogate  from  the 
validity  of  the  deposit  made  by  him,  on  the  faith  of 
which  the  executors  of  Robert,  it  must  be  assumed,  as 
is  probably  the  fact,  abstained  from  taking  compulsory 
measures  against  Morley  to  obtain  payment  of  or  satis* 
factory  security  for  the  money  due. 


March  7, 9.  RIDLEY  *.  RIDLEY. 

April  21, 
That  part  of     rilHIS  was  a  suit,  instituted  by  the  widow  and  children 

tion^fthl"60"  of  Geor9e  RMtyf  deceased,  to  obtain  from  the 

Statute  of  estate  of  Samuel  Ridley,  also  deceased,  compensation 
Car.  2  c.  3),  f°r  an(*  satisfaction  of  a  promise,  alleged  to  have  been 
which  requires  made  by  Samuel  Ridley,  to  leave,  by  his  will,  to  the 
agreements  .  .»  i  <•  •■*  i  ■  .  «  i 

not  to  be  per-    children  of  George  as  much  as  they  would  get  under 

formed  within    ^  w|j|  Qf  tjiejr  father  provided  they  would  concur  in 

a  year  to  be  '  T  J 

in  writing  and  conveying  a  copyhold  estate,  part  of  the  property  of 

not^plyto      their  late  father» to  1Ed^ar^  RMley,  who  was  the  brother 
cases  in  which   and  partner  of  Samuel. 
the  perform- 
ance may,  by 
possibility  or 
accident,  be 
extended  be- 
yond that 

period ;  it  is  to  be  confined  to  cases  where  the  agreement  is  not  to  be  perform*** 
and  cannot  be  carried  into  execution  within  that  space  of  time.  Therefore,  where 
A.  B.  agreed  by  parol,  for  valuable  consideration,  to  leave  C.  D.  a  certain  amount  by  hit 
will,  and  A.  B.  died  fourteen  years  after  the  agreement: — Held,  that  tbe  Statute  of 
Frauds  did  not  apply. 

A.  B.,  a  trustee,  verbally  promised  his  catuit  que  trust,  that  if  they  would  concur  ii 
a  sale  of  the  trust  estate,  for  its  full  value,  to  C  iX,  he  would  bequeath  to  ibrm,  by  his 
will,  "  at  least  as  much  as  they  would  get  under  their  father's  will."  A.  B.  had  as 
interest  in  the  purchase: — Held,  that  the  contract  was  binding,  though  by  parol; 
secondly,  that  there  was  a  sufficient  consideration;  thirdly,  that  it  was  sufficiently 
certain,  and  fourthly,  that  this  Court  would  enforce  it 


George  Ridley,  the  father  of  the  Plaintiffs,  made  his 

will 
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will  6n  the  18th  of  September,  1844.  By  it  he  af>-  1865. 
pointed  bis  brother  Samuel,  his  widow  (the  Plaintiff 
Mary  Muskttt  Ridley),  and  her  brother  Thomas  Eaton 
Lander,  hia  executors.  He  left  all  his  property  to  his 
executors,  in  trust  for  the  sole  use  of  his  widow  during 
widowhood,  and,  upon  her  death  or  marriage,  to  apply 
the  whole  income  for  the  joint  benefit  of  his  children 
until  the  youngest  attained  twenty-one,  and  then  the 
whole  property  was  to  be  equally  divided  between  them. 

He  died  in  Ay  gust,  1846,  and  all  the  executors  proved 
the  will. 

George  Ridley  left  six  children,  five  of  whom  were 
infants  at  the  date  of  his  death,  two  had  since  died  in 
infancy,  and  the  remaining  four,  together  with  Wm.  T. 
Muvins,  the  husband  of  one  of  the  daughters*  were  co- 
Plaintiffs  with  their  mother. 

George  Ridley's  personal  estate  was  small,  his  debts 
were  considerable,  and  the  principal  property  he  had 
consisted  of  a  copyhold  estate  of  Hopstont  in  the 
manor  of  Claverley  in  Shropshire,  which  was  the  pro- 
perty in  question  in  this  suit,  and  was  mortgaged  to  the 
extent  of  4,000/.  This  estate  was  conveyed  to  Edward 
Ridley  for  the  sum  of  7,301/.  by  an  indenture  bearing 
date  the  25th  March,  1847.  This  indenture  purported 
to  be  made  between  the  three  executors  of  George  of 
the  first  part,  the  widow  of  George  of  the  second  part, 
the  six  children  of  George,  four  of  whom  were  stated  to 
be  infants,  of  the  third  part,  Edward  Ridley,  the  pur- 
chaser, of  the  fourth  part,  and  a  trustee  Tor  him  of  the 
fifth  part.  It  recited  the  title  of  George,  his  will,  his 
death,  the  state  of  his  family  and  the  mortgages  affecting 
the  property.  It  recited  that  the  widow  and  the  two 
Plaintiffs  Elizabeth  Ridley  and  Edward  William  Ridley, 

k  k  2  who 
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who  had  then  attained  twenty-one,  were  convinced  that 
it  would  be  very  beneficial  to  the  children  of  George  if 
his  real  estates  were  immediately  sold.  It  recited  the 
contract  for  sale  to  Edward  Ridley  at  the  price  to  be 
fixed  by  two  valuers.  It  recited  that  the  valuers  had 
fixed  the  price  at  7,301/.  free  from  incumbrances,  or 
3,301/.  for  the  equity  of  redemption  subject  to  the 
payment  of  the  two  mortgages  of  1,500/.  and  2,500/. 
affecting  the  same.  It  recited  that  the  uidow  and  the 
daughter  and  son  who  had  attained  twenty-one,  had 
undertaken,  that  the  remaining  children  should  execute 
the  deed  within  one  month  after  their  severally  attaining 
their  respective  ages  of  twenty-one  years.  It  recited 
that  the  widow  and  two  adult  children  had  prevailed  on 
the  two  executors  of  the  will  to  concur  in  this  sale. 
The  indenture  then,  after  some  other  recitals  as  to  the 
apportionment  of  the  purchase-money  between  the  free- 
hold and  copyhold  parts  of  the  estate,  not  material  to 
be  stated  for  the  purpose  of  this  suit,  proceeded  to 
convey  the  Hops  (one  estate  to  Edward  Ridley  in  fee, 
on  payment  of  the  money  due,  for  the  equity  of  redemp- 
tion, and  on  his  entering  into  a  covenant  to  pay  the  two 
mortgages  affecting  the  property. 

In  June,  1847,  when  in  fact  this  deed  was  executed 
by  the  adult  parties  to  it,  Edward  Ridley  was  admitted 
to  the  copyhold. 

Edward  Ridley  was,  at  the  time  of  this  purchase,  the 
partner  of  Samuel  Ridley  ;  they  lived  together,  carried 
on  business  together,  they  kept  no  accounts.  Samuel 
was  unmarried,  but  Edward  had  a  wife  and  family. 

Edward  made  his  will  in  October,  1852,  by  which  be 
left  his  Hopstone  property  to  Samuel  for  life,  then  to 
his  own  widow  for  life,  and  after  her  decease  to  his 

children 
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children  successively  in  tail,  and  he  died  in  the  same        1865. 
month. 


The  Plaintiff,  George  Ridley,  attained  twenty-one 
and  executed  the  deed  in  1848.  Mary  Helen  attained 
twenty-one  and  executed  the  deed  in  February,  1853, 
and  died  shortly  afterwards  intestate  and  without  issue. 
The  Plaintiff,  Harrietle  Anne  Mavins,  attained  twenty- 
one  in  1855,  and  executed  the  deed  in  June,  1856. 
John  Ridley  attained  twenty-one  in  November,  1857, 
executed  the  deed,  and  had  since  died,  on  23rd  of  No- 
vember, 1861. 

The  Plaintiffs  asserted,  that  each  of  their  executions  of 
the  deed  in  question  was  obtained  by  repeated  assevera- 
tion, on  the  part  of  Samuel  Ridley,  that  he  would  fulfil 
bis  piomise,  to  leave  to  each  child  of  George  the  amount 
be  could  get  from  his  father's  estate.  Three  wills  of 
Samuel  were  proved  to  have  been  made  in  185*2, 1857  and 
18o8,  by  which  he  gave  legacies  to  the  children  of 
George,  but,  in  the  last,  only  to  the  extent  of  500/.  in 
the  whole. 

He  died  on  the  26th  of  February,  1861,  shortly 
after  which  his  will  was  proved  by  his  executors,  who 
were  the  two  Defendants  on  the  record. 

The  evidence  proved  very  clearly  that  Samuel  Ridley 
was  interested  in  the  purchase  made  by  his  brother 
Edward,  that,  being  a  trustee,  he  could  not  have  ap- 
peared as  a  purchaser,  and  also  that  the  price  given  was 
the  full  and  ample  value  of  the  property  sold.  On  the 
rest  of  the  evidence,  as  to  whether  the  promise  was 
made  by  Samuel,  or  what  were  the  terms  of  the  promise, 
the  testimony  was  somewhat  contradictory  and  some- 
what vague.      Mary  MuskeU   Ridley  and  Elizabeth 

Ridley 
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1865.  Ridley  swore,  distinctly,  that,  at  the  time  of  the  sale, 
Samuel  urged  it  on,  and  promised  that  if  they  would 
accept  his  proposal,  he  would  bequeath  to  them,  by  his 
will,  at  least  as  much  as  they  would  get  under  their 
father's  will.  Samuel  Ridley  repeatedly  afterwards,  at 
the  close  of  his  life,  denied  that  he  had  made  any  such 
promise,  or  any  promise  at  all.  But  the  Court,  upon 
the  evidence,  came  to  the  conclusion  that  Samuel  Ridley 
used  words  as  stated  by  these  two  witnesses,  or  words 
to  that  or  to  the  like  effect 

Mr.  Selwyn  and  Mr.  O.  2V.  Colt  for  the  Plaintiffs. 
The  verbal  promise  is  proved,  and  was  made  for 
valuable  consideration ;  it  was  therefore  binding  on 
Samuel  Ridley  and  on  his  estate ;  Bold  v.  Hutchuk* 
son  {a);  Hammersley  v.  De  Siel(b).  The  4th  section 
of  the  Statute  of  Frauds  (29  Car.  2,  c.  3,  s.  4)  has  no 
application  to  this  case,  for  the  contract  might  have  been 
performed  within  a  year;  Fenton  v.  Emblers{c);  Peter 
v.  Campion  (d) ;  Wells  v.  Horton  (e) ;  Jouch  v.  Straw* 
bridge  (f). 

Mr.  Southgate  and  Mr.  JSddis,  for  the  Defendants, 
argued,  that  as  this  agreement  was  not  in  writing  and 
was  not  "  to  be  performed  within  the  space  of  one  year 
from  the  making  thereof,"  it  could  not  be  enforced  by 
this  Court ;  29  Car.  2,  c.  3,  s.  4 ;  and  ,  see  Chittys 
Statutes  (g).  That  the  parol  engagement  alleged  had 
not  been  sufficiently  proved,  and  that  it  amounted  to 
mere  intention  and  not  to  a  contract;  Maunsell  r. 
White  (Ji) ;  Jameson  v.  Stein  (i);  Sugdens  Law  of  Pro* 

perty. 

(a)  20  Beav.  250.  (/)  2  Comm.  B.  Rtp.808. 

(6)  12  CL  #  Fin.  45.  (g)  Page  158  (drrf  aft.} 

(c)  3  Burr.  1278.  (A)  4  fl  of  L.  Cak  Wtf. 

(</)  Skinner,  353.  (i)  21  Beav.  5. 
(f)  4  Bing.  40. 
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perty  (a).    That  there  was  no  sufficient  consideration  to        1865. 
support  the  agreement,  and  that  it  was  too  vague  and 
uncertain  for  the  Court  to  carry  into  execution. 


Mr.  Selwyn  in  reply. 


Ridley 
v. 

RlDLRY. 


The  Master  of  the  Rolls. 

There  are  two  questions  to  be  determined  in  this  case,  April  21. 
one  of  fact  and  another  of  law.  The  first  question  is, 
whether  the  evidence  establishes  that  any  such  promise 
has  ever  been  made;  and  the  second  question  is, 
(assuming  that  the  promise  has  been  made,)  whether  this 
Court  could,  in  the  circumstances  of  this  case,  legally 
enforce  the  specific  performance  of  it. 

I  think,  upon  the  consideration  of  the  evidence  and 
the  whole  of  the  accompanying  facts  of  the  case,  that 
the  only  reasonable  inference  to  be  drawn  is,  that 
Samuel  Ridley  did,  at  the  time  of  the  original  sale  of 
the  Hopstone  estate  to  Edward,  use  words  to  the  effect 
stated  by  Mrs.  Ridley  and  her  daughter;  and  accordi- 
ngly* 1D  mv  opinion,  the  question  of  fact  must  be 
determined  in  favour  of  the  Plaintiffs. 

The  next  question  is,  what  are  the  legal  consequences 
which  flow  from  the  fact  that  he  has  used  such  expres- 
sions ;  do  they  amount  to  an  obligation  which  can  be 
enforced  against  his  estate  ? 

The  first  objection  urged  is,  that  the  promise,  in  this 
case,  is  not  in  writing.  This,  however,  is  not  a  case 
that  comes  within   the  4th  section  of  the  Statute  of 

Frauds 

(a)  Page  53. 
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Frauds  (29  Car.  2,  c.  3),  which  enacts,  that  "  no  action 
shall  be  brought,  whereby  to  charge  any  Defendant  upon 
any  agreement  that  is  not  to  be  performed  within  the 
space  of  one  year  from  the  making  thereof,  unless  the 
agreement  or  some  memorandum  or  note  thereof  shall 
be  in  writing  and  signed  by  the  party  to  be  charged 
therewith." 


These  words  have  long  since  been  held  not  to  extend 
to  cases  which  may,  by  possibility  or  accident,  be  ex- 
tended beyond  the  space  of  one  year,  but  that  the  clause 
is  confined  to  cases  where  the  agreement  is  not  to  be 
performed  and  cannot  be  carried  into  execution  within 
that  space  of  time.  # 

The  next  objection  is,  that  there  was  no  consideration 
for  the  promise,  or  none  sufficient  to  support  such  an 
agreement  as  is  alleged.  But  here,  also,  I  think  the 
case  of  the  Defendants  fails.  The  evidence,  I  think, 
shews,  that  Samuel  was  interested  in  the  purchase,  that 
the  fact  of  his  being  a  trustee  and  therefore  vendor, 
made  it  impossible  for  him  to  be  openly  the  purchaser, 
and  that  though  the  property  was  sold  bona  fide  and  for 
its  full  value,  still  that  he  was  anxious  that  his  brother 
and  partner  should  be  the  purchaser.  The  evidence, 
documentary  as  well  as  oral,  shews  Samuels  anxiety  on 
this  account,  which,  amongst  other  things,  is  shewn  by 
the  condition  he  imposed  on  the  bequests  to  the  infant 
children  of  George  and  introduced  into  the  codicil  to 
his  will,  which  codicil  was  executed  in  1853,  and  whereby 
he  revoked  the  legacies  left  by  him  to  the  children  of 
George  Ridley,  in  the  event  of  any  one  of  them  refusing, 
after  having  attained  the  age  of  twenty-one  years,  to 
complete  the  conveyance. 


I  think  that  these  circumstances  constitute  a  sufficient 

consideration 
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consideration  to  support  the  promise  made  by  Samuel, 
amounting  to  an  agreement  to  be  performed  by  him,  by 
which  he  obtained  the  execution  of  a  deed  in  which 
he  took  a  great  interest,  morally  at  least,  if  he  did  not 
take  a  pecuniary  interest  in  it  also.  In  truth,  in  ray 
opinion,  the  fact  of  the  partnership  between  his  brother 
and  himself,  and  the  circumstances  connected  with  that 
partnership,  which  were  referred  to,  have  brought  me  to 
the  conclusion,  that  he  had  also  a  pecuniary  interest  in 
the  transaction. 


1865. 


It  is  next  insisted,  that  the  words  of  the  promise,  as 
attempted  to  be  proved,  are  too  vague  and  uncertain  to 
be  carried  into  execution  by  this  Court.  However,  on 
this  point  also,  I  am  against  the  contention  of  the 
Defendants.  Samuel  Ridley  was  one  of  the  executors 
of  his  brother  George;  he  knew  what  George**  estate 
would  produce,  or  he  was  able  to  form  a  fair  estimate 
of  what  the  clear  surplus  would  amount  to,  and 
knowing  this,  he  promises  to  leave,  by  will,  to  Georges 
children  as  much  as  they  would  get  under  their  father's 
will.  The  words  sworn  to  are  "at  least  as  much;" 
this  is  undoubtedly  vague,  and,  if  they  sought  to  obtain 
more  than  the  amount  they  got  under  their  father's 
will,  could  not  be  defined  ;  but  I  think  that  the  fair 
meaning  of  the  words  is,  that  the  gift  or  bequest  is  to 
be  confined  to  that  amount.  This,  I  think,  Samuel 
promised  to  do,  and  this,  I  think,  he,  or  rather  his 
estate,  must  make  good.  A  good  deal  of  stress  was 
laid,  in  argument,  on  the  fact  that  Samuel  had 
given  legacies  to  other  legatees  by  the  former  wills, 
which  he  reduced  by  the  last,  as  well  as  the  legacies  to 
the  Plaintiffs;  but  I  am  unable  to  apprehend  how  this 
circumstance  can  affect  the  question  before  me.  This 
case  stands  by  itself,  and  cannot,  if  the  promise  be 
established,  be  altered  by  the  fact,  that  he  treated  those 

legatees 
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legatees  exactly  as  he  did  other  legatees  to  whom  he 
had  made  no  promise.  It  is  true,  unquestionably,  that 
he  repeatedly  denied  that  he  had  made  any  such 
promise,  and  that  he  did  this  to  various  persons;  but 
I  do  not  find  that  this  was  done,  in  any  instance,  prior 
to  the  execution  of  the  deed  by  the  youngest  child  of 
George  on  his  attaining  twenty-one,  nor  indeed  did  he 
make  the  will  of  May,  1868,  until  after  that  event 
had  occurred. 


I  cannot  say  that  I  have  been  free  from  doubt  in 
this  case,  but  I  have  been,  to  a  considerable  degree, 
influenced  by  the  fact,  that  this  claim  was  not  got  up 
unexpectedly  after  the  death  of  Samuel,  but  that  the 
promise  was  stated  and  insisted  upon  during  bis  life; 
and  although  he  denied  its  existence,  I  think  that  the 
evidence  the  other  way  is  preponderating,  and  that  be 
either  forgot  his  words,  or  considered  that  tbey  bad  no 
legal  validity, 

I  am  of  opinion,  therefore,  that  the  Plaintiffs  are 
entitled  to  have  made  good  to  them  severally,  out  of 
SamueTa  estate,  as  much  as  they  have  severally  received 
from  the  estate  of  their  father;  and  that  the  proper 
inquiries  and  accounts  must  be  directed  to  ascertain 
this  amount,  unless  the  parties  can  settle  it  between 
themselves.  The  Defendant  must  admit  assets,  or  the 
usual  account  of  Samuel's  estate  must  be  taken. 


The  costs  must  come  also  out  of  Samu*V$  estate. 
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NEVINSON  v.  LADY  LENNARD.  April  27, 28. 

May  26. 
fTlWO  questions  arose  on  this  summons  to  vary  the  The  word^ 
•*■      Chief  Clerk's  certificate.    The  first  was  a  question  coupled^ith 

of  construction  on  the  will  and  codicils  of  the  late  Lady  the  word 

"  cash  "  held 
Dacre.    The  second  (assuming  the  construction  of  the  confined  to 

will  to  be  adverse  to  the  interest  of  the  late  Sir  Thomas  money  8trif  x7 

.1.  .  an<*  property 

Barrett  Lennard)  was,  how  the  interests  of  his  younger  so  called. 

children  were  to  be  enforced  against  his  estate  and  to  u  ^£ZV* 

what  extent.  standing  by 

itself,  is  con- 
mi  *?  .  i.  fine^ to  tne 
Ihe  first  testamentary  instrument  referred  to  a  pnor  proper  mean- 
will,  which  was  not  in  existence,  and  was  probably  ™*^th*£  j* 
destroyed  by  the  testatrix,  and  the  first  testamentary  money  be 
instrument  contained  a  devise  of  two  cottages  to  the  direction ^o* 
person  interested  in  the  real  estates  of  Lord  Dacre.        Pay  debt8»  a 

legacies,  and 
funeral  and 
The  second  testamentary  instrument,  on  which  the  testamentary 

question  principally  arose,  was  in  these  words: —  wIFh  anyother 

"  No.  2.  When  all  my  just  debts  and  legacies  are  paid,  J^^. 

without  the  smallest  deduction  arising  from  any  sort  of  tention,  on  the 
r     •        i  .  *         /.     ii  •  i  part  of  the  tea- 

taxes,  1  give  the  residue  of  all  my  money,  either  in  my  ^tor,  t0  ^ 

bankers'  bands  or  elsewhere,  if  any  such  cash  be  re-  powof  the 

...  „  \„  „  whole  of  his 

maining,  in  trust  for  ray  dear  Mr.  Lennard  s{a)  younger  estate,  it  will 

children,  to  be  laid  out  in  some  sort  of  security,  the  be  construe(l 
1  •*  *  as  synoiiy- 

produce  of  which  to  be  divided  equally  among  them  mous  with 
according  to  their  father's  approbation  as  to  the  time."      property. 

The  question  was  this : — whether  the  word  "money" 
did  not  include  all  the  residue  of  the  testatrix's  estate. 

By  the  third  testamentary  instrument  Lady  Dacre 
(a)  Meaning  Sir  Thot.  B.  LennanPi. 
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gave  2,016/.  Consols  to  Sir  Thomas  Barrett  Lennard, 
upon  trust  for  her  sister,  and  after  her  decease,  for  two 
nieces,  and  after  the  decease  of  the  survivor  of  all,  then 
in  trust  for  the  younger  children  of  Sir  Thomas  Barrett 
Lennard. 

The  fourth  testamentary  instrument  was  to  this 
effect : — 

"  No.  4.  I,  the  Right  Honorable  Ann  Dowager  Lady 
Dacre,  do  hereby  give  and  bequeath  unto  Sir  Thomas 
Barrett  Lennard,  Bart,  (who  I  have  called  in  my  will 
Mr.  Lennard),  who  is  to  succeed  me  in  the  estates,  ail 
arrears  of  rent,  both  of  my  estates  in  Ireland  as  well  as 
in  England,  that  may  be  due  or  in  arrear  at  the  time  of 
my  decease,  and  also  all  my  live  and  dead  stock,  horses, 
carts  and  carriages." 

The  fifth  professed  to  be  a  will.  By  it,  the  testatrix 
gave  some  legacies  to  servants  by  name,  and  said  "any 
dividends  due  to  me  in  the  public  funds  I  look  upon  as 
my  own  property  to  the  day  of  my  death,"  &c,  and 
after  some  specific  legacies  she  proceeded  thus: — 

"I  give  to  Sir  Thomas  Barrett  Lennard,  Baronet,  who 
is  to  succeed  me  in  the  estates  entrusted  to  me  by  my 
dear  lord  for  my  life,  all  arrears,  my  stock  of  every 
denomination  after  having  paid  all  my  just  debts  and 
legacies,  and  when  all  is  closed,  I  desire,  should  there  be 
any  surplus,  that  such  sum  may  be  laid  out  in  the  funds 
for  the  benefit  of  his  younger  children.  And  I  appoint 
my  dear  friend  Sir  Thomas  Barrett  Lennard  my  whole 
and  sole  executor  to  see  my  wishes  complied  with/' 

Number  eight  was  in  these  words  : — 

"  No.  8.  When  all  my  debts  and  legacies  are  p*^, 
should  there  be  sufficient  remaining  of  my  own  pr0" 
perty,  I  desire  my  executors  will  pay  to  my  two  old 
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valuable  servants  Swan  and  Lackary,  in  addition  to 
what  I  have  given  them  in  my  will,  50/.  to  each  of  them 
in  compensation  for  the  trouble  they  have  had  in  my 
removal  to  Beckenham,  in  which  case  I  give  the  surplus 
of  all  belonging  to  me  at  that  place,  which  will  restore 
to  Sir  Thomas  the  furniture  he  supplied  me  with,  and 
he  will  of  course  be  entitled  to  everything  belonging  to 
me  at  Beckenham." 


1865. 


The  testatrix  died  in  1806,  and  the  eleven  testamentary 
instruments  were  duly  proved  by  Sir  Thomas  Barrett 
Lennard. 

Sir  Thomas  Barrett  Lennard  died  in  1857,  and  Lady 
Lennard  was  his  executrix. 

The  questions  were,  first,  whether  the  general  residue 
of  Lady  Dacres  estate  passed  to  Sir  Thomas  Barrett 
Lennard;  and,  secondly,  whether  the  claims  of  his 
children  had  been  satisfied  or  were  barred  by  lapse  of 
time,  laches  or  acquiescence. 

The  Attorney- General  and  Mr.  Speed  for  the  Plain- 
tiff Mrs.  Nevinxon,  a  daughter  of  Sir  Thomas  Barrett 
Lennard.  Legge  v.  Asgill  {a)  ;  Rogtrs  v.  Thomas  (6)  • 
Stocks  v.  Barrt  (c);  Grosvennr  v.  Durston(d)\  and  see 
Longdate  v.  Whitfeld  (e)  ;  Chapman  v.  Reynolds  (f); 
Gover  v.  Davis  (g). 

Mr.  Bag g  allay,  Mr.  Hob  house,  Mr.  Selwyn,  Mr.  Busk, 
Mr.  Druce  and  Mr.  Haddan  for  the  Defendants.  At- 
torney'General  v.  Johnstone  (A). 


(a)  Turn.  Sf  R.  265. 
(6)  2  Keen,  8. 
(r)  Johns.  54. 
(d)  25  Bear.  97. 


(0  4  Kay  if  J.  426. 
( /)  28  Heav.  221. 
(l)  29  Heuv  222. 
(A)  Ambl.577. 


The 
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The  Master  of  the  Rolls. 

On  the  question  of  the  construction  of  the  word 
"  money,"  in  the  second  testamentary  paper,  there  is  no 
doubt,  that  though  the  word  "money"  standing  by 
itself,  is  confined  to  the  proper  meaning  of  that  word, 
yet,  if  it  be  given  after  a  direction  to  pay  debts,  legacies 
and  funeral  and  testamentary  expenses,  or  with  any 
other  words  which  denote  an  intention,  on  the  part  of 
the  testatrix,  to  dispose  of  the  whole  of  her  estate,  it 
will  be  construed  to  be  synonymous  with  u  property? 
and  in  the  popular  and  inaccurate  sense  of  the  word 
"  money*9 

Here,  if  this  testamentary  instrument  stood  alone,  1 
should  be  disposed  to  think  that  the  word  money,  standing 
alone,  meant  a  general  residuary  bequest,  and  that  this 
codicil  disposed  of  all  the  personal  estate  of  the  testatrix. 
But  the  interposition  of  the  word  "  cash,"  which  was 
wholly  unnecessary  if  the  testatrix  intended  to  dispose 
of  all  her  personal  estate,  and  which,  even  in  loose 
popular  language,  is  never  employed  to  mean  property 
generally,  throws  great  doubt  on  the  propriety  of  fix- 
tending  the  word  "money"  to  include  all  her  personal 
estate.  It  is,  therefore,  necessary  to  look  at  all  the  rest 
of  the  will  and  examine  the  scope  and  effect  of  the  in- 
struments taken  collectively. 


By  the  fourth  instrument,  the  testatrix  gives  all  the 
arrears  of  rent  due  to  her  at  the  time  of  her  decease  to 
Sir  Thomas  Barrett  Lennard;  and  by  the  fifth  she 
seems  to  make  a  distinction  between  property  at  her 
disposal  which  she  can  properly  call  her  own,  and  that 
which  she  cannot  so  designate.  She  then  proceeds  in 
these  words : — "  I  give  to  Sir  Thomas  Barrett  Lennard" 
&c.  [see  ante,  p.  488]. 

I  think 
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I  think  that  the  proper  grammatical  construction  of 
these  words  is,  to  give  to  Sir  Thomas  Barrett  Lennard 
all  arrears  of  rent,  dividends  or  interest,  and  also  her 
stock  of  every  denomination,  and  that  a  stop  is  to  be 
inferred  after  the  word  legacies.  I  am  of  opinion,  that 
she  did  not  intend,  by  this  instrument,  to  revoke  No.  4, 
bat  that  she  meant  to  confirm  and  extend  it,  and  also 
to  give  to  Sir  Thomas  all  her  stock,  and  which  words,  I 
am  of  opinion,  included  all  the  stock  she  had,  of  any 
denomination!  in  any  of  the  public  funds.  The  surplus 
spoken  of  is,  in  my  opinion,  the  surplus  of  the  property 
after  payment  of  debts  and  legacies,  after  deducting  the 
arrears  of  income  then  due  to  her,  and  after  deducting 
every  denomination  of  stocks  and  funds  to  which  she 
was  entitled. 


1865. 


This  view  of  the  case  is  also,  in  my  opinion,  con* 
firmed  by  an  inspection  of  the  original  document  itself* 
which  introduced  a  stop,  resembling  a  semi-colon,  after 
the  word  legacies  in  this  fifth  testamentary  instrument. 
I  think  that  this  view  also  is  confirmed  by  the  eighth 
codicil,  which  keeps  up  the  distinction  between  two 
sorts  of  property  of  which  she  bad  power  to  dispose, 
and  in  which  she  seems  to  treat  all  the  property  which 
came  to  her  from  her  deceased  husband  as  belonging  to 
Sir  Thomas  Barrett  Lennard,  but  all  that  she  had 
saved,  the  dividends  due  to  her  at  her  death  and  the 
moneys  at  her  bankers  as  being  her  own  exclusive  pro- 
perty. It  seems  to  me,  that  it  is  in  this  sense  that  she 
refers  to  the  fact  that  Sir  Thomas  Barrett  Lennard  will 
"  cf  course  be  entitled  to  everything  belonging  to  her  at 
Beckenham" 


The  result  that  I  have  arrived  at,  from  taking  all  these 
instruments  together,  and  making  them,  as  far  as  pos- 
sible, consistent  with   each   other,   is,  that  the  word 

"  money9* 
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"  money"  coupled  with  the  word  "cash"  in  the  second 
testamentary  instrument  must  be  confined  to  money, 
strictly  and  properly  so  called,  and  not  be  extended  so 
as  to  include  all  the  personal  property  of  the  testatrix. 

I  think  also  that  words  of  the  fifth  testamentary 
instrument  give  to  Sir  Thomas  Barrett  Lennard  all 
arrears  both  of  dividends  and  interest  as  well  as  of  rents 
due  at  her  decease,  and  also  all  the  stock  in  the  public 
funds  that  she  possessed,  and  that  only  the  surplus  of 
her  property  after  this  is  given  to  the  younger  children 
of  Sir  Thomas  Barrett  Lennard. 

This  will  materially  affect  the  case,  as  the  finding  of 
the  Chief  Clerk  will  have  to  be  materially  modified,  and 
I  cannot  tell  what  effect  this  construction  will  have  on 
the  ulterior  questions,  until  I  have  ascertained  what  will 
be  the  amount  to  which  the  younger  childrea  would,  on 
the  decease  of  the  testatrix,  have  been  entitled  to  receive 
upon  the  footing  of  the  construction  which  I  have 
thought  it  proper  to  put  on  this  series  of  testamentary 
instruments.  The  rest  of  the  case,  therefore,  must 
stand  over  until  the  certificate  is  altered  in  accordance 
with  the  opinion  which  I  lfeve  here  expressed,  and  it 
must  be  referred  back  to  Chambers  for  this  purpose. 


Note. — I  have  been  informed,  that,  upon  appeal,  the  Lords  Justices 
differed. 
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UNITED  KINGDOM  LIFE  ASSURANCE 
COMPANY. 

May  I. 

IN  1837,  George  Freeman  effected  an  assurance  on  his  A  merestake- 
...    _      _  _*  ,       „  .         ,    .  .  .   holder  may 

lite  for  1,000/.     He  assigned  it  as  a  security,  and  pay  a  fund 

afterwards  became  bankrupt,  and  the  policy  was  sold.  int0  c?urt 

It  afterwards  underwent  several  changes  of  ownership.     Trustee  Relief 

Act  (10  &  11 
Vict.  c.  96). 
George  Freeman  died  in  1864,  and  his  death  having      An  insu- 

been  proved  to  the  satisfaction  of  the  insurance  com-  ~M  the 

pany,  they  were  ready  to  pay  the  amount  to  the  three  amount  of  a 

1%  . .         a       i  i  .  i     p°,|cy» lhe 

Petitioners,  but  they   were   prevented    by  three  other  right  to  which 
persons  named   Alder  son,  who  set  up  a  claim  to  the  j^court^ 
amount.     The  company  thereupon  paid  the  amount  into  under  the 
Court  under  the  Trustee  Relief  Act  ( 1 0  &  1 1  Vict.  c.  96).  'S^SSf 

that  they  were 
mi      Tk     •  -  i  .  .        -  entitled  to 

1  he  Petitioners  now  presented  a  petition  for  payment  their  costs 

out  to  them  of  the  fund  ;  they  made  the  insurance  com-  from  the  Per" 
'         J  sons  wrong- 

pany  and  the  Aldersons  Respondents.  fully  claim- 

ing the  fund. 

Mr.  Baggallay  and  Mr.  Everitt  for  the  Petitioners. 

Mr.  C aide  cot  t,  for  the  Aldersons,  argued,  that  even  if 
they  failed  in  their  claim,  still  that  they  were  not  liable 
to  pay  costs,  for  the  Trustee  Act  did  not  apply  to  such 
a  case  as  the  present,  where  there  was  no  trust  fund, 
but  a  mere  debt,  and  where  the  company  had,  therefore, 
no  right  to  pay  the  money  into  Court.  That  the  only 
remedy  for  a  debtor,  where  the  right  to  the  debt  was  dis- 
puted between  parties  claiming  under  the  creditor,  was, 
to  file  a  bill  of  interpleader ;  Jones  v.  Farrell(a)m 

Mr, 
(a)  1  De  G.$J.  218. 

▼OL.  XXXIV — III.  L  L 
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Mr.  Wickens  for  the  Insurance  Company,  as  to  the 
right  to  pay  in  under  the  Trustee  Act,  cited  Re  Rail  (a). 

The  Master  of  the  Rolls  decided  that  the  Peti- 
tioners were  entitled  to  the  fund,  and  he  ordered  payment 
of  it  to  them.  He  said  that  he  concurred  with  Vice-Chan- 
cellor  Wood,  that  mere  stakeholders  might  pay  money 
into  Court  under  the  Trustee  Relief  Act,  though  they 
might  not,  strictly  speaking,  be  termed  trustees.  He 
ordered  the  costs  of  the  company  of  and  relating  to  the 
payment  into  Court  and  of  this  application,  as  between 
solicitor  and  client,  and  the  costs  of  the  Petitioners,  to 
be  paid  by  the  Respondents,  the  Aldcrsons. 
(a)  5  Law  T.  305. 


Reg.  Lib.  1865,  B.^/oi.  880. 


Re  MASON'S  WILL. 

"V/TRS.  Mason,  the  mother  of  Mrs.  Parker  (the  wife 
■"-*■  of  William  Parher),  made  her  will  in  1856,  by 
which  she  bequeathed  l,0O0L  to  Mrs.  Parker  for  her 
separate  use,  to  be  paid  at  the  end  of  six  months  next 
after  the  decease  of  the  testatrix ;  and  she  also  gave  her 
half  of  her  residue. 


May  27. 

An  unpaid 
legacy  be- 
queathed to  a 
testatrix,  held 
not  to  pass 
under  her  will 
by  the  words 
"  moneys  and 
securities  for 
money." 

A.  B.  (a 
married 
woman)  died 
in  1858,  having 
bequeathed 

"  her  moneys  and  securities  for  money"  to  one,  and  all  "  her  separate  personal  estate 
and  effects  not  thereinbefore  disposed  of*  to  another.  In  1$63,  A.  B.  $  mother  died, 
having  bequeathed  to  her  a  legacy  and  half  her  residue,  and  which  bequest  was  sired 
from  lapse  by  the  Wills  Act  (1  Vict.  c.  26,  s.  33 ) :—  Held,  that  this  legacy  passed 
under  the  residuary,  and  not  under  the  specific,  bequest  in  A.  B.'»  will. 

Whether  as  to  bequests  to  a  child,  who  predeceases  the  testator,  which  are  protected 
from  lapse  by  the  Wills  Act  (s.  33),  the  will  of  the  child  is  to  be  construed  as  at  the 
death  of  the  parent  or  of  the  child,  quaere. 


Mrs.  Mason  survived  her  daughter  and  died  in  1863. 

Mrs. 
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Mrs*  Parke*  died  previously,  in  1 868,  having  made  her        1 863. 
will  in  1857,  whereby,  under  a  power  in  her  settlement,       ******* 
she  Appointed  the  "  sums  of  400/.  and  736L  2s.  Sd.f  and      m  AtoiTi 
all  M  her  her  money*  and  securities  for  tfiowetf,  whatsoever,        Witt, 
over  which  she  had  any  power  of  disposition,"  to  her 
executors,  upon  truBt  to  pay  her  just  debts  and  funeral 
and   testamentary  expenses,  and,  subject  thereto,   on 
certain  trusts  for  her  two  sons  and  their  issue;     She 
also,  by  virtue  of  every  other  power,  gave  "all  her 
books,  plate  and  fall  other  goods  and  chattels  and  sepa* 
rate  personal  estate  and  effects  whatsoever,  not  therein* 
before  disposed  of/  unto  her  two  sons  Samuel  tthd 
William  absolutely. 

Mrs.  Parker,  on  her  death  in  1858,  left  sons  and 
other  issue,  and  her  husband  survived  her.  Her  husband 
died  in  1860. 

The  executor  of  Mrs.  Mason  paid  the  1,000/.  legacy 
and  half  the  residue  into  Court  (1,295/.)  under  the 
Trustee  Relief  Act,  and  the  question  was,  to  whom  this 
fund  belonged. 

The  bequest  had  not  lapsed,  notwithstanding  the 
death  of  Mrs.  Parker  in  the  lifetime  of  her  mother; 
for  by  the  Wills  Act  (1  Vict.  c.  26,  s.  33),  it  is  enacted, 
in  substance,  that  where  any  issue  of  a  testator,  to 
whom  a  devise  or  beque&t  is  made,  shall  die  in  the 
testator's  lifetime,  leaving  issue  who  shall  be  living  at 
the  testator's  death,  "  such  devise  or  bequest  shall  not 
lapse,  but  shall  take  effect,  as  if  the  death  of  such 
person  had  happened  immediately  after  the  death  of 
the  testator,  unless  a  contrary  intention  shall  appear  by 
the  will." 

Mr.  Hobhou&e  and  Mr.  Nalder  for  Mrs.  Parker's 
son  Samuel.     First,  although  Mrs.  Parker  predeceased 

ll2  her 
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1865.  her  mother,  the  bequest  of  the  1,000/.  and  of  half  of  the 
residue  did  not  fail,  but  it  passed  by  Mrs.  Parker's 
will;  1  Vict.  c.  26,  «.  33.  Secondly,  it  passed  under 
the  residuary  gift  and  not  under  the  prior  bequest  of 
u  moneys  and  securities  for  money,"  for  the  legacy, 
which  did  not  become  payable  until  three  months  after 
Mrs.  Mason's  death,  was,  in  no  sense,  "moneys  or  se- 
curities for  money  "  of  Mrs.  Parker.  Under  the  24th 
section,  the  will  is  to  speak  and  to  take  effect  as  at  the 
death  of  Mrs.  Parker,  and,  at  that  time,  nothing  was 
due  to  her  from  the  estate  of  her  mother.  The  words 
"  moneys  and  securities  for  money/'  must  be  something 
ejusdem  generis,  and  similar  to  the  4002.  and  735/.  2s.6d\ 

Mr.  Horton  Smith,  for  the  executors  of  the  son  Wil- 
liam, who  died  in  1862,  in  the  same  interest. 

Mr.  Baggallay  and  Mr.  Johnson  for  the  executors  of 
Mrs.  Parker.  First,  this  fund  passed  by  the  will  of 
Mrs.  Parker,  and,  secondly,  it  passed  under  the 
gift  of  "moneys  and  securities  for  money."  These 
words  are  amply  sufficient  to  pass  the  money  secured  in 
Court,  which  represents  the  1,000/.  and  half  the  residue. 
In  Johnson  v.  Johnson  (a)  Vice- Chancellor  Wigram 
held,  that,  under  this  clause  of  the  statute,  the  issue  do 
not  take  by  substitution,  but  that  the  legacy  forms  part 
of  the  estate  of  the  legatee,  and  does  not  pass  as  un- 
disposed of  property.  This,  being  separate  estate, 
passed  by  her  will ;  Pearce  v.  Graham  (i). 

Secondly,  the  direction  to  pay  the  debts,  Sec.  tends  to 
shew  that  it  passed  under  the  prior  gift;  Jar  man  on  Willie). 

Mr.  Southgate  and  Mr.  Field,  for  the  representatives 

of 

(a)  3  Hare,  157.  (c)  Vol  1,  p.  730  (3rd  edit.) 

(b)  I  New  Rep  507. 
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of  Mr.  Parker,  the  husband,  argued,  that  this  fund  did 
not  pass  by  Mrs.  Parker's  will,  for,  at  her  death,  it  had 
no  existence,  and  could  not  be  said  to  form  part  of  her 
"  separate  personal  estate."  That  it  was  undisposed  of 
and  belonged  to  her  surviving  husband  and  not  to  her 
next  of  kin. 

They  cited  Winter  v.  Winter  (a);    Wisden  v.  Wis- 
den  (b). 

Mr.  Eceritt  for  the  children  of  the  son  William. 

Mr.  Streeten  for  the  executors  of  Mrs.  Mason. 


Tie  Master  of  the  Rolls. 

I  am  of  opinion  that  this  fund  passed  under  the 
residuary  clause  contained  in  the  will  of  Mrs.  Parker. 

I  think  that  a  very  nice  point  might  arise  on  the 
statute,  as  to  whether  the  will  of  a  legatee  who  pre- 
deceases his  father,  the  testator,  is  to  be  construed  ac- 
cording to  the  event,  or  whether  it  is  to  be  construed 
as  if  the  legatee  had  survived  the  testator,  or,  in  other 
words,  as  if  the  testator  had  predeceased  the  legatee. 

There  being  two  different  periods,  which  may  be 
referred  to,  very  nice  questions  might  arise  in  regard  to 
the  rights  of  legatees,  the  next  of  kin,  and  the  like, 
which  I  have  not  to  decide  on  the  present  occasion. 

I  am,  however,  of  opinion,  that,  in  which  ever  way  it 
is  treated,  this  property  passed  by  the  will  of  Mrs. 
Parker.     If  she  is  to  be  deemed  to  have  survived  her 

mother, 

(a)  5  Bare,  306.  (b)  2  Sm.  $  Giff.  396. 


CASES  IN  CHANCERY. 

mother,  then  she  was  at  that  time  a  feme  Jrfe,  and  thii 
fund  formed  part  of  her  property,  which  she  could  dis- 
pose of  as  she  pleased.  But  if  it;  is  to  be  taken  that  her 
mother  predeceased  her,  then  her  mother  Uft  her  this 
property  for  her  separate  use,  aw)  qbe  bad  equally  the 
power  of  disposing  of  it  by  will. 

Considering  that,  in  either  alternative,  it  passed  by 
her  will,  the  only  question  which  I  have  to  consider  is, 
whether  it  passed  under  the  first  appointment  of  all 
"  moneys  and  securities  for  money/'  or  under  the  dis- 
position of  her  "separate  personal  estate  and  effects.* 

I  look  at  it  in  this  way: — at  whatever  time  Mrs. 
Parker* s  will  is  to  be  construed,  it  must  be  construed 
as  if  Mrs.  Mason's  will  were  then  in  existence.  Then 
I  have  to  consider  what  will  pas*  under  the  wqrds 
"  woneys  and  securities  for  money"  where  a,  testator 
directs  his  "debts  and  funeral  and  testamentary 
expense  a"  to  be  paicj  out  of  his  "  uvoneys  and  securities 
far  money/'  and  afterwards  makes  a  general  residuary 
bequest  of  the  whole  of  his  property  "not  thereinbefore 
disposed  of."  1 1  is  clear  tha,t  the  words  '*  money*  an<J 
securities  for  money"  do  not  include  the  genera^ 
reside,  because  there  is  an  independent  residuary  gift 
and  a  definition  of  what  is  not  to  fall  into  the  general 
residue ;  and  that  must  be  the  case  whether  it  be  the 
will  of  a  ^an  or  of  a  feme  coverte  haying  9  njers  power 
of  appointment  Mrs.  Parker  defines  what  she  ipeans 
to  appoint,  in  the  first  place,  as  being  "  all  h*r  moneys 
and  securities  for  money/'  and  that  which  is  not  "moneys 
and  securities  for  money"  is  to  pass  by  the  general 
residuary  bequest.  I  must  assume,  that,  at  the  tip&e  *t 
w,bicb  her  will  operated,  a  person  bad  {eft  her  1,0001, 
hi.it  which  had  not  been  paid.  If  so,  it  was  neither 
"  money  nor  a  security  for  money,"  but  a  mere  dtbft  due 

to 
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to  her  estate.  I  know  of  no  case  in  which  the  words  1865. 
"  moneys  and  securities  for  money "  have  been  so  ex- 
tended as  to  include  a  debt  due  to  the  testator,  and  I  do 
not  think  that  any  such  case  can  be  found.  No  doubt 
there  are  very  nice  distinctions  on  the  subject,  thus 
bills  of  exchange  are  securities  for  money,  but  I  think 
that  aa  I  O  U  has  been  held  not  to  be  a  security  for 
money,  which  is  a  singularity.  Stock  in  the  funds  is 
considered  a  security  for  money,  but  shares  in  com- 
panies are  not. 

It  is  unnecessary  to  go  into  an  examination  of  the 
minute  distinctions  between  these  cases,  but  I  do  not 
find  a  single  case  in  which  an  unsecured  debt  due  to  a 
testator  had  been  held  to  be  either  "money  or  a 
security  for  money."  A  legacy  is  a  mere  debt  from 
the  estate  of  the  testator,  unsecured,  except  in  this 
sense: — that  this  Court  will  enforce  the  will  and  secure 
the  legacy ;  but  that  is  not  what  is  meant  by  a  "  se- 
curity for  money/' 

The  half  of  the  residue  is  still  less  a  security  for 
money,  for  it  depends  on  the  result  of  taking  the  ac- 
counts of  the  estate. 

I  am  of  opinion  that  this  fund  did  not  pass  under  the 
words  "  moneys  and  securities  for  money,"  but  under 
the  residuary  gift  of  all  "  her  personal  estate  and  effects 
whatsoever."  Being  of  that  opinion,  I  will  make  a 
declaration  to  that  effect. 
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Feb.  28. 

A  father,  un- 
der a  power 
to  appoint  to 
hia  children, 
appointed  a 
share  to  a 
daughter  for 
life,  for  her 
separate  use, 
with  remain- 
der as  she 
should  by  will 
appoint :  — 
Held,  that  this 
was  a  good 
execution  of 
the  power. 

The  Court 
aided  the  de- 
fective execu- 
tion of  a 
power  in 
favour  of  a 
daughter,  as 
against  her 
brothers,  who, 
in  default  of 
appointment, 
would  partici- 
pate in  the 
property. 


MORSE  v.  MARTIN. 

rpHE  testator  died  in  1812,  having,  by  his  will,  be- 
A  queathed  10,000/.  in  trust  for  Alexander  Thomas 
Morse  and  Henrietta  his  wife,  successively,  for  life,  and 
afterwards  as  follows : — "  Upon  trust  to  pay  the  said 
principal  sum  of  10,000/.  unto,  between  or  amongst  all 
and  every  the  child  and  children  of  them  the  said 
Alexander  Thomas  Morse  and  Henrietta  Morse,  or 
such  one  or  more  of  the  said  children,  in  such  parts, 
shares  and  proportions,  and  with,  under  and  subject  to 
such  powers,  provisoes  and  limitations  as  he,  the  said 
Alexander  Thomas  Morse,  shall,  by  any  deed  or  deeds 
in  writing,  or  by  his  last  will  and  testament  duly  exe- 
cuted and  attested  by  two  or  more  credible  tcitnesm, 
direct,  limit  or  appoint  And  in  default  of  any  such 
direction,  limitation  or  appointment,  upon  trust  to  pay 
the  said  sum  of  10,000/.  unto  the  children  of  the  said 
Alexander  Thomas  Morse  and  Henrietta  Morse  equally, 
to  be  divided  between  them,  share  and  share  alike,  and 
their  respective  executors  and  administrators." 

In  1814,  Alexander  Thomas  Morse,  by  his  will, 
ttested  by  two  witnesses,  appointed  the  fund  amongst 
his  children,  and  as  to  3,000/.  he  bequeathed  it  to  bis 
daughter  Harriet  for  life,  with  remainder  (which  failed) 
to  her  husband  and  children,  and  in  case  she  should 
not  happen  to  marry,  then  to  his  three  sons  Oeorge, 
James  and  Anthony. 


On  the  next  day,  Alexander  Morse  made  a  codicil, 
attested  by  one  witness  only,  whereby  he  revoked  the 
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gift  of  the  3,000/.  to  his  three  sons,  and  appointed 
1,000/.,  part  of  it,  "  for  such  uses,  intents  or  purposes" 
as  his  daughter  Harriet  should,  by  her  last  will,  ap- 
point, and  he  appointed  the  remaining  2,000/.  "  upon 
trust  for  G  orge  Morse,  Jamei  Morse  and  Anthony 
Morse  [his  three  sons],  their  executors,  administrators 
and  assigns." 


Harriet  survived  her  parents  and  died  a  spinster  in 
1862.  She  made  a  will  in  1859,  disposing  of  "the 
whole  of  the  property  she  might  be  entitled  to,"  and 
she  appointed  a  residuary  legatee. 

Several  questions  arose. — First,  whether  the  Court 
would  aid  the  execution  of  the  power  attempted  to 
be  exercised  by  the  codicil,  which  was  attested  by  one 
witness  only.  Secondly,  whether  Alexander  Thomas 
Morse  hud  authority  to  appoint  the  1,000/.  to  Harriet 
for  life,  and  then  as  she  should  appoint  by  will.  Thirdly, 
whether  the  codicil  might  not  be  good  as  a  revocation, 
though  invalid  as  a  new  appointment. 

Mr.  Cole  and  Mr.  Renshaw  for  the  Plaintiff,  the 
executor  of  Harriet  First,  the  Court  will  supply  a 
defective  execution  of  the  power  in  favour  of  a  child. 
This  was  done  in  Lucena  v.  Lucena  (a) ;  Hume  v. 
Hundett  (b) ;  Chapman  v.  Gibson  (c).  The  appoint- 
ment in  remainder,  as  Harriet  should  by  will  appoint, 
is  a  good  execution  of  the  power.  This  was  decided 
in  Bray  v.  Bree{d);  Phipson  v.  Turner  (e).  Here  the 
power  is  to  appoint  to  the  children,  "  subject  to  such 
powers,  provisoes  and  limitations,"  &c.  which  would 
authorize  the  creation  of  a  power  for  her  protection. 

Mr. 


(a)  5  Beav.  249. 
(*)  6  Madd.  331. 
(r)  3  Bro.  C.  C.  229. 


(d)  2  CL  if  Fin.  453. 

(e)  9  Sim.  227. 
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1805.  Mr.  J.  Napier  Biggins  for  the  executor  of  Jamest 

and  Mr.  Williamson  for  the  representatives  of  George* 
The  defective  execution  of  a  power  will  be  supplied  in 
favour  of  a  child,  but  not  as  between  children  and  per* 
tons  having  equal  equities;  Mac  Adam  v.  Logan  (a); 
Sugden  on  Powers  (b).  To  aid  one  is  merely  to  defeat 
the  other.  It  does  not  appear  that  the  point  was  argued 
in  Hume  v.  Rundell(c),  and  in  the  case  of  Lucena  v. 
Lucent*  (d)  there  is  no  argument  and  no  reasons  given  for 
the  judgment ;  and  besides  this,  there  was  no  adverse 
interests  as  between  the  children.  Secondly,  the  crea* 
tion  of  a  power  was  unauthorized ;  it  was  an  attempt  to 
delegate  the  old  power.  Thirdly,  the  revocation  in  the 
codicil  was  only  to  give  effect  to  the  new  execution  of 
the  power,  and  therefore  failed  with  it;  Jarman  on 
WUk(e)i  Hawkins,  on  WiUs(f). 

Mr.  Sekwyn  and  Mr*  Waller  for  the  legal  personal 
representatives  of  Anthony*  The  cases  of  Bray  v.  Bros 
pad  Pkipsom,  v.  Turner  have  no  application,  for  the 
power  to  appoint  by  will  was  for  the  benefit  of  the 
married  women,  by  protecting  the  property  from  their 
husbands;  but  here  the  power  is  only  given  to  Harriet 
in  ease  she  shall  not  be  married.  The  Court  will  not 
supply  the  defect  in  the  execution,  of  the  power. 

Mr.  Baggallay  and  Mr.  T.  Stevens,  for  the  legal  per- 
sonal representatives  of  Maria,  as  to  the  re  vocation,  cited 
Jarman  on  Wills  (e) ;  Tapper  v.  Tupptr  (y)  ;  Onions  v* 
Tyre*  (A) ;  and  see  Ibbott  v.  J$*U  (t). 

The 

(a)  3  Bro.  C.  C.  310.  (/)  Ch.  10,  p.  3. 

(b)  Page  316  (7tk  edit.)  (g)  I  Kay  St  J.  664. 

(c)  6  Madd.  331.  (A)  1  P.  Wm$.  343. 

(d)  5  Beav.  249.  (i)  Ante,  p.  395. 

(e)  VoL  l,p.  156  {Zrd edit.). 
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The  Master  of  the  Rolls.  ig^O 

If  I  were  to  decide  against  the  Plaintiff  I  should  be  v. 

overruling  a  settled  principle  relating  to  powers  which      Maetw. 
has  been  established  by  a  series  of  authorities. 

I  think  it  quite  settled,  that,  in  dealing  with  powers, 
when  you  give  the  appointee  the  absolute  power  of 
disposing  of  the  property,  you  make  an  appointment 
in  favour  of  that  person;  Bray  v.  Bree(a)  is  always 
cited  as  an  authority  for  that  proposition.  In  Thornton 
v.  Bright  (h\  under  a  power  to  appoint  ta  children,  an 
appointment  was  made  to  trustees  for  the  separate  use 
of  a  daughter  for  life,  with  power,  if  she  predeceased 
her  husband,  to  appoint  by  will  to  her  children,  and  it 
was  held  that  this  was  a  perfectly  good  execution  of  the 
power.  Again,  Phipson  v.  Turner  (c)  is  expressly  in 
point.  If  I  were  to  hold  otherwise,  I  should  overrule 
many  authorities,  and  disregard  what  has  been  stated  by 
Lprd  $t.  Leonards  to  be  a  leading  principle. 

I  am  therefor*  of  opinion  that  the  appointment  tp 
Harriet  for  life,  and  in  case  she  sbajl  pot  happen  to 
marry,  for  such  uses,  intents  and  purposes  as  she  shall 
by  will  appoint  is  a  good  execution  of  the  power  givetn 
tq  h^r  father. 

That  being  so,  it  is  not  disputed  th*t  this  Covirt  will 
supply  a  defective  execution  of  a  power  in  favour  of 
a  daughter.  But  the  point  raised  is  tbia  5~*tba,t  the 
Court  will  not  supply  the  defect  in  favour  of  a  daughter 
to  tbe  prejudioe  of  a  person  standing  in  the  same  rel%- 

tiwibip, 

(«)  2  CI.  Sf  Fin.  453.  (c)  9  Sim.  227. 

(*)  2  Myl.  £  Craig,  230. 
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1866. 


Morse 

v. 
Martin. 


tionship,  as,  for  instance,  as  between  brother  and  sister, 
it  will  not  aid  a  defective  execution  in  favour  of  a  sister 
so  as  to  take  the  property  away  from  her  brother.  The 
answer  to  this  was  properly  given  in  argument,  which 
is  this  :  that,  if  the  others  are  provided  for,  it  will.  The 
point  is  decided  by  Lucena  v.  Lucena  (a)  and  Hume  v. 
Rundtll(b).p 

r  m 

I  am  of  opinion  that  this  was  a  good  execution  of 
the  power,  and  that  the  defect  in  its  execution  will  be 
supplied  by  this  Court. 

(a)  5  Beav.  249.  (©)  6  Madd.  331. 


DYER  v.  DYER. 

May  5. 

J.  B.  was 

tenant  in  fee 
simple  of  an 
estate,  subject   eldest  son  Samuel  Webb  Dyer,  his  heirs  and  assigns  for 

ever ;  and  as  to  Cromhall,  in  trust  for  his  son  John  Adey 


HHHE  testator  devised  all  his  real  estates  to  trustees 
A      and  their  heirs,  upon  trust  as  to  Falfield  for  his 


tory  devise 
over  in  the 
event  of  his 
death  under 
twenty-one 
without  issue. 
During  the 
minority  of 
A.  B.9  timber, 
which  was  de- 
teriorating, was 
cut  with  the 
sanction  of 
the  Court. 
A   B.  died 
under  twenty- 
one,  without 

issue  .—Held,   estate,  which  were  in  a  state  of  decay  or  would  deteriorate 
that  the  pro-  ty 

duce  of  tne  ^ 

timber  passed, 
as  personalty,  to  his  legal  personal  representative. 


Dyer,  his  heirs  and  assigns  for  ever ;  and  in  case  either 
died  under  twenty-one  without  issue,  then  the  trustees 
were  to  stand  seised  of  the  hereditaments  devised  to  him 
in  trust  for  the  survivor,  his  heirs  and  assigns  for  ever. 

The  testator  died  in  1861. 

By  the  decree,  in  addition  to  the  usual  accounts,  an 
inquiry  was  directed  u  whether  there  were  any  and  what 
timber  trees  or  other  trees  standing  on  the  testator's 
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by  standing,  or  the  standing  of  which  would  be  pre- 
judicial to  the  other  trees,  and  which  it  would  be  for 
the  benefit  of  all  parties  interested  in  the  said  estates  to 
have  felled  and  sold."  And  it  was  ordered  that  the  trus- 
tees, "with  the  approbation  of  the  Judge  in  Chambers/' 
should  proceed  to  fell  and  sell  or  sell  such  trees  as,  on 
the  result  of  the  inquiry,  it  appeared  ought  to  be  felled." 

Timber  had  been  cut  under  this  direction,  and  the 
produce  (1,215/.)  had  been  paid  into  Court. 

After  the  timber  had  been  cut,  John  Adey  Dyer  died 
under  twenty-one  and  without  issue,  and  the  question 
was,  to  whom  the  produce  of  the  timber  cut  on  the 
Cromhall  estate  now  belonged. 

Mr.  Baggallay  and  Mr.  North  for  the  legal  personal 
representatives  of  John  Adey  Dyer. 

Mr.  Casson  for  the  trustees. 

Mr.  Selwyn  and  Mr.  C.  Hall  for  Samuel  Webb  Dyer. 

Cooke  v.  Dealey  (a)  ;  Oxenden  v.  Lord  Compton  (&)  ; 
Field  v.  Brown  (c) ;  Lygon  v.  Lord  Coventry  (d),  were 
cited ;  and  see  Turner  v.  Wright  (e)  and  Craig  on  Rights 
to  Trees  and  Woods. 


The  Master  of  the  Rolls. 

I  think  that  the  produce  of  this  timber  forms  part  of 
the  personal  estate  of  John  Adey  Dyer.  The  case  is 
this  :— 

An 

(a)  22  Beav.  196.  (</)  14  Sim.  41. 

(t>)  2  Ve*  Jiiit.  69.  («)  2  De  G\,  F.  if  J.  234. 

(c)  27  Beav.  90. 
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1865.  An  infant  is  entitled  to  an  estate  in   fee  aiffiple* 

^-*~'r*L/      There  is  timber  upon  the  estate,  which  it  is  dfcsirabU 

9a  to  cat,  and  which  the  Court  directs  to  be  cut,  aad 

*****-  the  produce  is  invested  and  secured  in  Court;  tbft 
question  is,  to  whom  does  that  fund  belong  ?  I  am  tf 
opinion  that  it  belongs  to  the  then  owner  of  the  estate, 
for  it  was  cut  for  his  benefit,  and  not  for  the  benefit  of 
any  person  who  might  thereafter  become  the  owner  of 
the  estate*  Then  does  it  raak*  the  slightest  difference 
that  there  is  an  executory  devise  over,  in  case  he  should 
die  under  twenty-one  ?  When  the  timber  was  cut  its 
character  was  changed,  and  it  was  converted  into  per- 
fionalty.  Suppose  this  young  man  had  survived  the  age 
Of  twenty-one  and  had  died  intestate,  it  wttuid  have 
been  personal  estate,  and  not  real  estate.  If  so>  can  tht 
fact  of  his  dying  two  or  three  days  sooner  or  later  alter 
the  character  of  the  fund?  Thereat  thing  which  the  Court 
has  to  consider  in  all  these  cases  is,  what  wbs  the  cha* 
racter  of  the  fund  when  it  was  produced.  If  the  Court, 
in  administering  the  real  estate  of  an  infant,  finds 
that  it  would  be  for  his  benefit  to  cut  the  timber,  the 
produce  belongs  to  him  as  personal  estate,  and  the 
Court  does  not  consider  whether,  if  he  dies  in  his  infancy, 
his  heir-at-law  or  his  next  of  kin  would  take  it;  but  it 
simply  directs  the  timber  to  be  felled  for  the  benefit  of 
the  person  who  is  then  the  owner  of  the  fee  simple. 
Thereby  so  much  of  the  realty  is  converted  into  per- 
sonalty :  not  when  the  order  is  made,  but  at  the  time 
when  the  timber  is  severed. 

In  my  opinion,  the  fact  of  this  young  man  having  died 
before  he  attained  twenty -one,  no  more  alters  the  cha- 
racter of  the  timber  or  the  money  derived  from  it,  than 
if  be  had  died  two  or  three  days  after  attaining  twenty- 
one  ;  nor  does  the  fact  that  there  is  an  executory  devise 

dver, 
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over,  in  the  event  of  his  dying  undtr  twenty-one  Without 
issue,  make  any  difference. 

Now  let  us  see  if  the  eases  are  not  consistent  with  DyBE* 
this.  In  Oxenden  v,  Lord  Compton  (a),  the  Court*  in 
dealing  with  the  estate  of  a  lunatic,  cut  timber  during 
bis  life.  When  that  was  severed  it  became  personalty* 
And  on  the  death  of  the  lunatic  as  personalty  Went  to 
his  next  of  kin,  and  not  to  the  heir-at-law. 

In  Field  v.  Brown  (b)  an  estate  was  settled  to  one 
for  life,  impeachable  for  waste,  with  remainder  to  het 
children  in  tail,  and  in  default  of  such  issue  to  her 
brother  for  life,  with  remainder  to  his  children  in  tail, 
and  in  default  of  such  issue  to  him  in  fee.  During  the 
infancy  of  both,  it  became  beneficial  to  cut  some  timber, 
which  was  done  :  I  beld,  that  the  timber  money  was  in 
the  same  situation  as  the  estate,  that  it  had  never  lost 
its  character  of  realty,  that  it  was  the  same  us  the  pro* 
duce  of  real  property  taken  by  a  railway  Company 
invested  in  the  funds  in  order  to  be  re-invested  in  land. 
The  tenant  for  life  had  ho  right  to  cut  the  timber,  but 
the  Court  cut  it  for  the  benefit  of  all  persons  interested 
in  the  estate;  the  produce,  therefore,  remained  settled  to 
the  same  uses  as  the  real  estate  itself,  and  impressed 
with  the  character  of  real  estate,  until,  by  Borne  act  of 
the  owner  of  the  estate  in  fee  simple,  he  elected  to  take 
it  as,  or  converted  it  into,  personalty. 

The  same  principle  is  found  in  Cooke  v.  Dealey  (e). 
There  the  Court  had  to  administer  an  estate,  and,  for  ibh 
purpose  of  raising  a  fund  to  pay  debls  and  legacies,  it 
became  necessary  to  sell  a  part  of  the  real  estate*     It 

ought 

(a)  2  Vetk  jun.  69.  (c)  to  Beat.  196. 

(b)  27  Bern*.  90. 
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ought  to  have  sold  the  exact  amount  necessary,  but 
that  was  impossible,  and  the  produce  of  so  much  as 
had  been  unnecessarily  sold  was  held  to  retain  the 
character  of  real  estate.  In  my  opinion,  those  three 
cases  were  rightly  decided ;  they  are  consistent  with 
each  other,  and  they  clearly  establish  that  this  fund 
belonged  to  John  as  part  of  his  personal  property,  and 
that,  at  his  death,  it  devolved,  as  such,  upon  his  legal 
personal  representative. 


Note— In  Field  v.  Brown,  27  Bean.  90,  read  "with"  for  "without" 
in  the  marginal  note,  and  <'  Either"  for  "  Sarah"  in  the  14th  line. 


Apr.  25. 

In  building 
contracts,  this 
Court  inter- 
feres in  two 
cases,  first, 
where  there  is 
collusion  be- 
tween the 
employer  and 
the  architect 
to  injure  the 
contractor,  and 
secondly, 
where  the  ac- 
counts are  too 
complicated  to 
be  taken  at 
law.     If 
neither  of 
these  exist,  the 
remedy  of  the 
contractor  it 
at  law. 


^  BLISS  v.  SMITH. 

TN  January,  1862,  Mr.  Davis,  a  builder,  entered  into 
"*"  a  written  contract  with  Mr,  Edward  T.  Smith  for 
the  construction  of  a  new  ball-room,  theatre,  &c  at 
Cremorne  Gardens  for  5,055/. 

By  the  terms  of  the  contract,  Mr.  Smith's  architects 
(Allom  and  Lnforest)  were  to  be  the  sole  judges  upon 
all  matters  relating  to  the  contract,  and  their  certificate 
was  to  be  "binding^and  conclusive  on  both  parties;" 
and,  on  any  disputes  connected  with  the  works,  their 
decision  was  to  be  "  final  without  appeal." 

Davis  proceeded  with  the  works  and  received  certain 
payments  on  account,  but  in  July,  1862,  he  became 
bankrupt. 


This  bill  was  filed  in  August,  1863,  by  his  assignees 
against  Smith  and  the  two  architects.  It  alleged  that  a 
large  sum  remained  due  to  the  Plaintiffs  in  respect  of  the 
works,  but  that  the  architects  had  not  "made  or  delivered 

any 


Bliss 

v. 
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any  certificate  or  award  of,  nor  (as  they  ought  to  have  1865. 
done  under  the  contract)  ascertained  the  amount  due 
to  the  Plaintiffs  on  account  of  the  works  comprised  in 
the  contracts,  and  that  the  Plaintiffs  were  wholly  unable  Smith 
to  compel  or  induce"  them  to  do  so.  That  the  Plaintiffs 
were  consequently  unable  to  recover  at  law  the  amount 
due  to  them,  inasmuch  as  such  amount  had  not,  through 
the  default  of  the  said  Defendants,  been  ascertained.  It 
also  alleged,  that,  although  the  architects  had  "not 
expressed,  and  could  not  reasonably  or  fairly  have 
expressed,  any  dissatisfaction  with  the  execution  of 
the  works,  but  were,  in  fact,  satisfied  therewith,  they 
declined  to  ascertain  or  certify  the  amount  due  to  the 
Plaintiffs,  and  withheld  their  certificates,  contrary  to 
and  in  violation  of  the  duties  undertaken  by  them." 
That  in  so  refusing  and  declining,  the  architects  had 
"  been  and  were  acting  under  the  authority  and  at  the 
instigation  of  and  in  collusion  with  Smith,  who  had,  in 
fact,  forbidden  them  to  accede  to  the  said  requirements; 
and  that  the  Plaintiffs  were,  by  reason  of  the  aforesaid 
conduct  of  the  said  Defendants,  prevented  from  recover- 
ing in  a  court  of  law  the  amount  to  which  the  Plain- 
tiffs were  entitled."  It  also  alleged  that  the  accounts 
could  not  be  conveniently  or  properly  dealt  with  or 
disposed  of  in  an  action  at  law,  and  that  such  action 
would  not  afford  adequate  relief  to  the  Plaintiffs. 

The  bill  prayed  a  declaration,  that  the  refusal  of  the 
architects  to  ascertain  the  amount  payable  in  respect  of 
the  said  works  or  to  give  certificates  was  a  fraud  on  the 
Plaintiffs,  and  that  the  Plaintiffs  were  entitled  to  receive 
all  sums  properly  payable  in  respect  of  the  aforesaid 
works,  so  far  as  the  same  had  not  already  been  paid. 
That  proper  accounts  might  be  taken  of  the  works  done 
by  Davis  under  the  contract  and  of  all  extra  works,  and 
for  payment  of  the  amount. 

vol.  xxxiv — in.  m  m  Mr.  Selwyn 
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Mr.  Selwyn  and  Mr.  C.  Browne,  for  the  Plaintiffs, 
cited  Waring  v.  The  Manchester,  frc,  Railway  Com- 
pany (a) ;  M'lntosh  v.  Great  JF"e**ern  Railway  Com- 
pany (b)  ;  and  see  Xim/?  v.  /2<we  (c). 

Mr.  Baggallay  and  Mr.  Swanston,  for  Mr.  SmiM,  cited 
Hotham  v.  2&75t  India  Company  (d);  Ambrose  v.  77m 
Dunmow  Union  (e);  Kirk  v.  7%e  Bromley  Union  (/"); 
Scoff  v.  7%f  Corporation  of  Liverpool  (g). 

Mr.  Southgate  and  Mr.  Bruce  for  Allan,  and  Mr. 
Cottrdl  for  Laforest,  were  stopped  by  the  Court. 

Mr.  C.  Browne  in  reply. 


7%e  Master  o/  *Ae  Rolls. 

jf/>ri7  25.  The  question  is,  whether  the  Plaintiffs  are  entitled  to 

come  into  this  Court  to  have  the  accounts  taken.  The 
cases  in  which  Courts  of  Equity  will  entertain  jurisdic- 
tion in  matters  which  might  be  tried  in  an  action  at 
law  are  well  de6ned. 

Courts  of  Equity  interfere  in  two  cases;  one,  where 
there  is  collusive  dealing  and  concert  between  the  em- 
ployer and  the  person  whom  he  has  appointed  architect, 
overseer  or  agent,  for  the  purpose  of  injuring  the  coo- 
tractor  or  defeating  his  claim  ;  then  equity  will  interfere 
to  prevent  it. 

The  other  instance  in  which  this  Court  will  interfere, 

is 

(a)  7  Hare,  482.  (d)  1  Term  Rep.  638. 

(6)  2  De  G.  Sf  Sm.  758 ;  3  Sm.  (c)  9  Beao.  508. 

$  G.  146,  and  2  Mac.  $  G.  74.  (/)  2  PhUl.  640. 

(r)  1  Giff.  258.  (g)  3  De  G.  $  J.  334,  3«. 
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is  a  matter  of  discretion,  when  there  are  very  long  1865. 
and  complicated  mutual  accounts,  which  cannot  be  con- 
veniently taken  at  law.  Where  neither  of  these  circum- 
stances occur,  the  case  is  simply  one  for  the  determination 
of  a  Court  of  Law.  The  cases  of  this  class  are  Waring 
v.  The  Manchester,  frc,  Railway  Company  (a),  and 
Scott  v.  The  Corporation  of  Liverpool  (b).  The  first 
was  a  case  on  demurrer,  and  the  bill  contained  strong 
allegations  of  collusion  and  concert,  which  being  admitted 
by  the  form  of  the  pleading,  the  Court  overruled  the 
demurrers,  and  said  that  it  was  a  case  for  the  interfer- 
ence of  a  Court  of  Equity. 

M'Intosh  v.  The  Great  Western  Railway  Company  was 
another  case  of  the  same  sort.  A  demurrer  was  over- 
ruled (c),  but,  at  the  hearing,  the  Court  made  a  decree, 
not  on  the  ground  of  collusion,  but  on  the  ground  of 
complication  of  accounts,  which  made  it  difficult,  if  not 
impossible,  to  determine  the  questions  at  law.  The  case, 
if  tried  at  law,  must  have  been  referred,  for  no  Court 
of  Law  could  have  taken  the  accounts. 

Except  in  cases  of  these  descriptions,  the  Court  will 
not  interfere. 

It  is  also  quite  settled  by  the  case  of  Hotham  v.  TJie 
East  India  Company  {d),  that  the  mere  refusal  of  the  De- 
fendant's agent  to  give  certificates  does  not  prevent  an 
action  at  law,  in  which  the  right  will  be  determined. 

These  being  the  principles,  and  the  burthen  of  proof 
resting   on  the  Plaintiffs  to  establish  that  there   was 

improper 

(a)  7  Hare,  482.  $  G.  74;  3  Sw.  4  Giff.  146. 

(6)  3  De  G.  *  Jone$t  334.  {d)  1  Term  Rep.  C38. 

(r)  1  DeG.SfSm.758;  2 Mac. 

M  M  2 
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1  vJ5.  improper  collusion  between  Mr.  Smith  and  the  archi- 
tects, I  find,  on  referring  to  the  allegation  in  this  bill, 
that  the  foundation  of  the  Plaintiffs9  equity  proceeds  on 
the  existence  of  such  collusion.  I  then  look  at  the 
evidence,  and  I  find,  not  only  that  the  Plaintiffs  fail  to 
establish  it,  but  that  it  is  shewn  the  architects  acted 
fairly,  and  that  the  difficulty  arose  from  Davis  under- 
taking this  contract  without  sufficient  capital  to  com- 
plete it,  which  obliged  him  to  resort  to  various  ex- 
pedients to  raise  money. 

I  am  of  opinion  that  the  collusion  has  been  com- 
pletely disproved. 

As  to  the  question  of  difficulty  of  taking  the  accounts 
at  law,  nothing  is  shewn  to  satisfy  me  that  there  is  any 
account  between  these  parties  which  could  not  be  easily 
taken  in  a  Court  of  Law. 

I  am  therefore  of  opinion  that  the  bill  ought  to  be 
dismissed  against  all  the  Defendants  with  costs. 
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HOOD  ».  OGLANDER.  AprU2s,  28. 

May  1. 

IN    1863,  the  Defendant,  Sir  Henry  Og lander,  con-  Questions  as 
..,._,.  .  n  to  the  validity 

tracted  to  sell  the  Kingston  estate,  in  the  county  of  0f  the  contract 

Somerset,  to  the  Plaintiffs,  for  12,000£  ™d  *s  .to.whe- 

ther  it  is  in- 
equitable to 

Upon  the  delivery  of  the  abstract,  it  appeared  that  *"£[£;  j£r- 

the  Defendant  was  tenant  in  tail  of  279  acres  of  the  formance  must 

estate,  under  a  settlement  of  1810,  and  that  the  residue  at  tne  hear. 

of  the  estate  (115  acres)  had  been  devised  to  him  by  »Dg;  questions 
i_        -ii     r  t  •    r    i  i       i*    i  •     io/-rk  of  title  are 

the  will  of  his  father,  who  died  in  18o2.  referred  to 

Chambers. 
Devise  in 
By  this  will,  the  testator,  after  referring  to  and  con-  fee,  with  an 

firming  the  settlement,  proceeded  as  follows :—  anTrequesT 

And  after  reciting  that  it  was  his  earnest  desire  that  his  Jjj^^jj 

estates  in  the  counties  of  Dorset  and  Somerset  and  in  the  not  sell,  alien 

Isle  of   Wight  should  continue  in  the  name  of   Og-  the  estate  ex- 

lander,    the    testator    gave    and    devised    all   his   real  cePj  by  way of 

•  tx  exchange  or 

estate  unto  and  to  the  use  of  his  son  (the  Defendant),  for  re-invest- 
his  heirs  and  assigns  for  ever.     And   it  was  his  (the  ingJnotner 

estates  •^^— 

testator's)  earnest  hope  and  he  particularly  requested  his  Held,  that  the 

son  to  keep  all  and  singular  the  said  real  estate  therein-  ™™a™  ^nd 

before  devised  to  him,  and  the  hereditaments  to  which  void. 

he  was  entitled  under  the  said  settlement  "  or  otherwise  devised  an 

howsoever,  and  not  to  sell,  alien  or  dispose  of  same  e8ta!e  l0  llls   , 

.  „         ,  son  in  fee,  and 

or  any  part  thereof,  except  by  way  of  exchange  or  for  in  case  of  his 

reinvesting  the  value  in  the  purchase  of  other  estates,  f*^™^0"* 

And   in  case  his  said  son  should  die  without  leaving  was  his 

anxious  desire 

issue  that  he  wollld 

so  settle  the 
estate  and  all  other  his  estates,  that  the  same  might  continue  in  the  name  of  Oglander. 
There  was  no  penalty  or  gift  over : — Held,  that  the  son  was  owner  in  fee  of  the  estate, 
and  might  deal  with  it  as  he  pleased. 
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1865.        further,  and  contend  at  the  bar,  that  the  contract  was 
at  an  end. 


Sir  Hugh  Cairns,  Mr.  Bagg allay,  and  Mr.  Bug- 
shatce  for  the  Defendant.  The  contract  in  question 
was  entered  into  by  the  Defendant  under  the  im- 
pression that  he  was  owner  in  fee  of  the  property, 
possessing  the  ordinary  power  of  unrestricted  aliena- 
tion. Then  came  the  requisition  of  the  purchasers'  con- 
veyancer, which  not  only  threw  doubt  upon  sued  power 
but  also  treated  the  property  as  inalienable  except  for 
the  purposes  of  selling  and  reinvesting  the  proceeds 
of  sale  in  the  funds  or  in  the  purchase  of  other  lands. 
It  in  fact  turned  the  Defendant  into  a  sort  of  tenant  for 
life  with  a  power  of  sale,  but  without  the  ordinary 
power  to  give  receipts.  The  requisition  also  went 
further  and  required  the  Defendant  to  give  his  per- 
sonal assurance  that  the  purchase-money  will  be  re- 
invested. To  this  requisition  the  Defendant's  answer 
was  that  he  contracted  to  sell  as  the  owner  in  fee,  and 
that  he  absolutely  declined  to  give  any  such  personal 
assurance,  as  it  was  not  his  intention  to  reinvest  the 
money  in  the  purchase  of  other  lands.  We  contend 
that  the  construction  put  upon  the  will  by  the  Plain- 
tiffs9 conveyancer  was  not  the  correct  one ;  but  that 
if  it  were,  then  the  Defendant,  having  entered  into 
the  contract  by  mistake,  is  not  bound  to  perform  his 
part  of  it.  Howell  v.  George  (a)  is  exactly  in  point. 
In  that  case  the  Defendant,  supposing  himself  to  be 
absolute  owner  of  an  estate,  contracted  to  sell  it  to 
the  Plaintiff;  but  he  discovered  that  he  was  only 
tenant  for  life,  with  power  to  make  himself  owner 
in  fee  by  settling  other  lands  of  equal  value  to  the 

like 

(a)   1  Madd.  1. 
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like  uses.  Sir  Thomas  Plumer  held  that  it  was  not 
a  case  where  specific  performance  ought  to  be  decreed. 
For  these  reasons,  and  for  no  others,  the  Defendant 
declined  to  answer  the  purchasers*  requisitions,  and 
this  suit  has  not  therefore  been  rendered  necessary  by 
the  Defendant.  The  Court  will  not  allow  a  specific 
performance  suit  to  be  turned  into  a  suit  to  execute  the 
trusts  of  a  will. 


Mr.  Selwyn  in  reply.  The  rule  in  cases  of  this  kind 
is  to  bring  only  the  parties  to  the  contract  before  the 
Court,  and  then  to  send  the  case  to  Chambers  on  a  re- 
ference as  to  title. — [The  Master  of  the  Rolls:  You 
recollect  the  Lord  Justice  Turners  decision  in  Pyrke  v. 
Waddingham{a\  as  to  not  enforcing  a  doubtful  title?] — 
Yes ;  hut  the  Court  must  hear  the  cause  in  order  to  de- 
termine whether  the  point  be  doubtful  or  not.  Howell  v. 
George  is  distinguishable,  first,  because  there  the  concur- 
rence of  other  parties  was  necessary,  and  the  Court  saw 
that  it  could  not  order  the  Defendant  to  procure  their 
concurrence ;  and  secondly,  there  was  a  condition  pre- 
cedent affixed  to  the  sale,  by  the  terms  of  the  contract, 
which  the  Court  thought  it  impracticable  to  perform. 
The  Court  will  not  say,  at  this  stage  of  the  cause,  that 
the  purchaser's  objection  to  the  title  is  unreasonable. 
The  Plaintiffs  are  willing  purchasers  and  are  desirous  to 
complete  on  being  protected  by  the  decision  of  the 
Court. 


The  Master  of  the  Rolls. 

The  arguments  which  have  been   addressed  to  me 
have  shewn  me  the  importance  of  pointing  out  exactly 

what 

(a)  10  Hare,  1. 


Hooo 
v. 
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1865*  what,  in  my  opinion,  can  and  what  cannot  be  done  at  the 
hearing  of  a  suit  for  specific  performance.  No  questions, 
properly  speaking,  of  title  are  then  to  be  discussed  ;  they 
Oolawder.  were  formerly  sent  to  the  Master,  and  are  now  referred 
for  consideration  in  Chambers,  upon  the  usual  reference 
of  title.  But  all  questions  which  affect  the  validity  of  the 
contract,  or  whether  it  is  one  which  can  be  enforced 
against  the  Defendant,  are  properly  raised  and  deter- 
mined at  the  hearing  of  the  cause,  and  can  only  be 
raised  at  that  time.  If  they  are  passed  over  at  the 
hearing  of  the  cause  and  a  reference  is  made  as  to  the 
title,  the  Court  will  not  allow  such  questions  to  be  raised 
at  a  subsequent  period.  If  therefore,  in  the  present 
case,  I  were  to  direct  a  simple  reference  as  to  title,  and 
the  title  appeared  unobjectionable  and  the  Defendant 
were,  on  a  future  occasion,  to  insist  that  this  was  a  case 
in  which  there  ought  to  have  been  no  decree  at  all  and 
that  the  contract  ought  not  to  be  enforced  against  him, the 
Court  would,  speaking  strictly,  say,  that  it  was  too  late  to 
take  that  objection,  and  that  the  contract  must  be  per- 
formed. Accordingly,  where  there  is  an  objection  to  title 
which  affects  the  validity  of  the  contract,  or  where  the 
contract  has  been  entered  into  by  mistake  or  under 
such  circumstances  that  this  Court  will  not  enforce  it, 
such  questions  are  determined  at  the  hearing  of  the  cause. 
The  only  question  which  this  Court  has  to  consider  at 
the  hearing,  upon  an  objection  to  title,  is,  whether  it 
is  such  an  objection  to  the  title  as  would  make  it  in- 
equitable for  the  Court  to  bind  the  person  who  has 
entered  into  it  to  the  performance  of  his  contract.  That 
was  exactly  the  question  which  arose  in  Howell  v. 
George  (a).  There  the  Defendant  had  entered  into  a 
contract  to  sell  an  estate  which  he  could  only  perform 

by 

(a)  1  Madd.  1. 
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by  purchasing  another  estate  and  settling  it  on  like 
uses.  The  Defendant  swore  that  be  had  entered  into 
the  contract  iu  the  belief  that  be  had  power  to  sell 
the  estate  absolutely  without  any  restriction  whatever, 
and  the  Court  9a id,  that  it  was  inequitable  to  compel  the 
Defendant  specifically  to  perform  a  contract  which  he 
had  entered  into  under  such  a  mistake. 

In  this  case,  much  has  been  said  about  the  requisi- 
tion; but  the  essence  of  it  is  this,  "If  you  sell  the 
estate,  you  must  invest  the  purchase  money  in  another 
estate."  The  objection,  therefore,  is  exactly  the  same  as 
that  in  Howell  v.  George.  The  Defendant  is  required, 
not  to  sell  the  property  and  receive  the  purchase-money, 
but  to  exchange  one  estate  for  another  which  will  be  in 
exactly  the  same  situation  and  which  be  cannot  after- 
wards sell,  except  for  the  purpose  of  investing  the 
produce  in  some  other  estate.  It  will,  in  fact,  be 
simply  an  exchange  of  one  estate  for  another.  If  a 
person  enters  into  a  contract  not  being  aware  of  the 
effect  of  what  he  is  doing,  I  am  of  opinion  that  the 
decision  in  Howell  v.  George,  relieves  him  of  the  obliga- 
tion of  specifically  performing  it.  If  a  person  contracts 
to  sell,  thinking  he  has  an  estate  in  fee  simple  and  that 
he  will  receive  the  purchase-money  on  completion,  the 
Court  will  not  compel  him  to  perform  it,  if  it  should  turn 
out  that  he  can  only  exchange  one  estate  for  another. 
It  is  said  that  in  Howell  v.  George  the  vendor  was  tenant 
for  life  only,  and  that  here  the  vendor  is  tenant  in  fee 
simple.  But  the  distinction  is  merely  technical  and 
nominal,  because  though  the  vendor  here  has  an  estate 
in  fee  simple,  still  he  cannot  part  with  it  except  to  get 
another  estate  in  the  same  situation,  so  that,  so  far  as 
the  beneficial  enjoyment  is  concerned,  it  reduces  it  into 
an  estate  for  life  without  impeachment  of  waste  to  be 
transferred  from  one  property  to  another. 

I  am 
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1865.  I  am  not,  I  confess,  prepared  to  express  any  opinion 

open  the  question  of  construction.  I  am,  therefore, 
disposed  to  think  that  the  sole  question  is,  whether  the 
contract  is  one  which  ought  to  be  enforced  against  the 
Plaintiff,  and  I  shall  take  time  to  consider  it.  If  I  should 
think  that  it  ought,  I  shall  make  the  ordinary  reference 
as  to  title,  but  then  I  shall  not  allow  this  objection  to  be 
repeated,  because  in  my  opinion  it  could  only  properly 
be  raised  at  the  hearing  of  the  cause. 


The  Master  of  the  Rolls. 

April  28.  I  have  looked  into  this  case,  and  I  still  retain  the 

opinion  that  I  cannot  compel  Sir  Henry  Oglander  to 
perform  this  contract.  Assuming  that  he  has  not  the  ab- 
solute control  over  this  property,  and  that,  in  substance, 
be  can  only  exchange  one  property  for  another,  I  am  of 
opinion  that  he  entered  into  this  contract  by  mistake, 
and  that  he  cannot  be  compelled  specifically  to  per* 
form  it. 


By  arrangement,  the  case  was  argued  on  the  simple 
point  as  to  the  construction  of  the  will. 

Mr.  Sehryn  and  Mr.  Peck  argued  that  the  will  created 
a  trust  binding  on  the  Defendant;  Knight  v.  Knight(a)\ 
Pyot  v.  Pyot  (b) ;  Jurman  on  Wills  (c) ;  and  see  Levi* 
on  Trusts  (d) ;  and  in  case  of  his  not  leaving  issue  male 
of  his  body  surviving  him,  he  was  bound  to  settle  the 

estates 


(a)  3  Brav.  148,  and  \\  Clark  (c)   Vol.  1,  Zrd edit.  p.  358. 

4  >4«.  513.  {d  )  4th  edit.  pp.  100,  101. 

{b)  1  ft».K«.335. 
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estates  in  the  way  pointed  out  by  the  will;  Griffiths  v.        1865. 
Evan  (a).  v^y^/ 

Hood 
v. 
Sir  Hugh  Cairns,  Mr.  Baggallay  and  Mr.  Bagshawe    Oglandee. 

were  not  called  on,  but,  during  the  previous  argument, 
they  cited  Harland  v.  Trigg  (ft)  ;  Sale  v.  Moore  (c) ; 
Williams  v.  Williams  (d)  ;  Macnab  v.  Whitbread  (e)\ 
Reeves  v.  Baher(f),  to  shew  that  the  expressions  were 
so  obscure  and  so  wanting  in  precision  and  distinctness 
a9  to  the  object,  as  not  to  create  any  precatory  trust 
binding  on  the  Defendant. 


The  Master  of  the  Rolls. 

I  do  not  think  it  necessary  to  call  on  the  Defendant 
upon  this  point,  for  since  this  matter  was  before  me 
upon  a  former  occasion,  I  have  had  an  opportunity  of 
looking  into  it,  and  I  have  now  made  up  my  mind  upon 
the  subject. 

In  the  first  place,  there  is  this  singularity  in  this 
case : — The  Plaintiffs  file  a  bill  for  the  specific  per- 
formance of  a  contract,  and  their  argument  is,  that  the 
contract  cannot  be  performed,  and  although  the  Plaintiffs 
are  desirous  to  have  the  contract  performed,  their  con- 
tention is,  that  the  Defendant  has  no  title.  The  De- 
fendant answers,  I  have  a  title  but  I  do  not  wish  to 
part  with  the  estate.  So  that  the  matter  comes  before 
me  in  a  very  singular  form.  I  cannot  finally  dispose  of 
the  question  in  the  absence  of  the  persons  who  may 
have  a  claim  under  this  will,  and  who  will  not  be  bound 
by  this  decree,  which  is  res  inter  alios  acta. 

But 

(a)  5  Beav.  241.  (d)  1  Sim.  (N.  S.)  358. 

(6)  1  Hro.  C.  C.  142.  (e  )  17  Beav.  299. 

(r)  1  Sim.  534.  (/)  18  Beav.  372. 
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Bui  I  will  state  shortly  the  reasons  why  I  think  the 
Defendant  has  an  absolute  interest  in  this  property. 
The  clause  of  the  will  in  questiou  may  be  divided  into 
two  branches;  one  relates  to  what  is  to  be  done  during 
Sir  Henry  Oglanders  life,  and  the  other  to  what  is  to 
be  done  upon  his  decease. 

First,  as  to  what  is  to  be  done  during  bis  life.  There 
is  a  devise  to  him,  his  heirs  and  assigns  for  ever.  Then 
comes  the  expression  of  the  testator's  earnest  hope  and 
particular  request.  I  will  read  this  as  being  an  express 
direction,  and  as  if  the  testator  bad  said,  "  I  expressly 
desire  and  direct"  that  my  said  son  6hall  keep  all  the 
real  estate,  and  shall  not  sell,  alienate,  or  dispose  of  the 
same,  or  any  part  thereof,  except  by  way  of  exchange, 
or  for  reinvesting  the  value  in  the  purchase  of  other 
estates. 

So  reading  it,  I  am  of  opinion  that  it  is  a  condition 
repugnant  to  the  gift  of  this  estate,  for  a  person  cannot 
give  to  another  an  estate  in  fee  simple,  and  say,  but  you 
shall  not  sell,  alienate,  or  dispose  of  it.  If  a  testator  is 
desirous  of  imposing  such  a  restriction,  he  must  do  it  in 
a  different  form,  giving  a  limited  estate  as  for  life;  if  be 
gives  an  absolute  estate  in  fee  simple,  and  annexes  such 
a  condition  to  it,  the  condition  is  altogether  repugnant 
to  the  gift  of  the  estate  itself  and  wholly  inoperative. 

Next,  what  is  to  be  done  on  the  decease  of  the  De- 
fendant ?    The  testator  says : — 

"  And'  in  case  he  shall  die.without  leaving  issue  male 
of  his  body  him  surviving,  it  is  my  anxious  desire  that 
he  will  so  settle  and  devise  the  same  manors,  &c,  so 
devised  to  him  as  aforesaid,  and  also  the  manors,  4c ., 
to  which  he  is  or  may  become  entitled  as  aforesaid,  in 

such 
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such  manner  and  to  such  persons,  that  the  same  manors, 
&c.  and  every  part  thereof  may  continue  in  the  name 
of  Oglander." 

Now  the  first  thing  to  look  at  is,  what  is  the  property 
which  he  is  to  settle  and  devise?  It  is  the  property 
"so  devised  to  him  as  aforesaid/*  which  is,  the  heredita- 
ments "to  which  he  is  entitled  under  the  said  settlement 
or  otherwise  howsoever."  It  appears  therefore  to  in- 
clude not  only  the  property  settled,  but  also  any  property 
he  may  buy  or  which  may  be  left  to  him  by  any  other 
person.  It  is  obvious  that  this  is  a  clause  which  cannot, 
by  possibility,  be  carried  into  effect  penally.  There  is 
no  penalty  imposed  in  case  he  does  not  perform  the  con- 
dition, and  no  gift  over  and  no  direction  as  to  what  is 
to  happen  if  he  should  neglect  to  comply.  Suppose 
the  Defendant  should  die  without  leaving  issue  male  of 
his  body,  and  without  making  a  will,  and  so  die  intes- 
tate, would  not  this  property  go  to  his  heir,  although 
his  heir  might  not  be  an  Oylandtr? 

It  is  obvious  that  this  clause  cannot  be  enforced,  it  ex- 
presses a  mere  desire,  and  was  not  intended  to  be  in  the 
form  of  a  trust  which  the  testator  could  enforce.  Having 
given  the  estate  to  his  son  in  fee  simple,  the  testator  ex- 
presses his  anxious  desire  merely  in  the  way  of  parental 
advice,  he  says : — "  Get  as  much  land  as  you  can,  never 
part  with  it,  and,  at  your  death  without  issue,  give  it  to 
some  person  of  the  name  of  Oglander.  I  leave  that, 
however,  entirely  with  you  to  do  as  you  think  fit;  I  can 
only  affect  the  lands  which  I  devise  to  you  in  fee  simple; 
I  have  no  power  of  disposition  or  control  over  the  lands 
which  you  may  hereafter  acquire  by  purchase  or  from 
any  other  person."  In  that  view,  it  is  obvious  that  this 
was  never  intended  to  be  the  sort  of  trust  contended  for, 

even 
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even  putting  it  in  the  strongest  way,  upon  the  authori- 
ties which  are  to  be  found  in  the  books  upon  the 
subject. 

I  am  of  opinion  that  Sir  Henry  Oglander  is  owner  in 
fee  simple  of  this  property  and  may  deal  with  it  as  be 
pleases  during  his  lifetime  or  by  his  will. 

I  think  the  proper  thing  for  me  to  do  is,  to  make  a 
decree  for  specific  performance  of  the  contract ;  and  as 
my  opinion  is,  that  tin's  suit  has  been  instituted  solely 
for  the  purpose  of  determining  this  one  point,  which  is 
the  real  point  at  issue  between  the  parties,  the  Plaintiff 
who  fails  ought  to  pay  the  costs  of  the  suit  up  to  and 
including  the  hearing. 
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In  re  THE  MIDLAND  RAILWAY  COMPANY. 
Re  THE  OTLEY  AND  ILKEY  BRANCH. 

June  10, 12. 
HE  testator,  by  his  will  dated  the  17th  of  February,  A  testator 
1849,  devised   "  all  that  messuage   or  dwelling-  ^J^L* 
house  situate  in  Bordgate,  in   Otley,  wherein  my  son  ordwelling- 
David  Chippendale  the  younger  now  resides,  with  the  £>.  c!"now 

stables  or  appurtenances  thereto  belonging  and  there-  resides,  with 
mrri9  °    &  the  stables  or 

with  occupied."  appurtenances 

thereto  be- 
longing and 

In  September  following,  he  bought  a  copyhold  piece  0^^j »» 
of  land  adjoining  the  messuage,  and  converted  it  into  Between  the 
a  garden,  which  he  attached  to  the  house.  wjlfand  his 

death,  the 
testator  pur- 
The  testator  died  in  1851,  at  which  time  his  son  still  chased  a 

remained  in  occupation  of  the  whole  of  the  premises,  f  e  attached  to 
and  the  question  was,  whether  the  copyhold   garden  the  messuage : 

.      \       i  •     ,     •  ,  ii.  .    Held> that  lhe 

passed  under  this  devise,  or  descended  to  the  testators  garden  passed 

heir.     The  property  had  been  taken  by  a  railway  com-  "J£cr  "•  de" 

pany,  and   the   purchase-money  had   been   paid   into 

Court. 


By  the  1  Vict.  c.  26,  s.  24,  it  is  enacted,  "  that  every 
will  shall  be  construed,  with  reference  to  the  real  estate 
and  personal  estate  comprised  in  it,  to  speak  and  take 
effect  as  if  ft  had  been  executed  immediately  before  the 
death  of  the  testator,  unless  a  contrary  intention  shall 
appear  by  the  will. 

Mr. 

VOL.  XXXIV — IV.  N  N 
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1865.  Mr.  Baggallay  in  support  of  a  petition  to  pay  the 

v^^^/      money  out  of  Court.     Cole  v.  Scott  (a). 

In  re 
The  Midland 
Railwat  Mr.  Kekewich  for   trustees.     Hutchinson  ▼.  Bar- 

COMPANT  ,_ 

Re  ton  (J). 

The  Otley 
and  ilket 
Branch.  Mr.  Williamson  for  the  company. 

[The  Master  of  the  Rolls  referred  to  Bibon  r. 
Hibon  (c).] 

Mr.  Baggallay  in  reply. 


The  Master  of  the  Rolls. 

You  both  argue  in  the  same  way,  but  my  impression 
is  against  you  both. 


The  Master  of  the  Rolls. 

June  12.  The  question  is,  whether  this  copyhold  garden  passed 

under  the  devise,  and  I  am  of  opinion  that  it  did. 

The  words  of  the  statute  are  these:— [see  oft'4 
p.  525.] 

The  burthen  of  proof  lies,  therefore,  to  shew  that  it 
did  not  pass,  and  this  from  the  will  itself.  I  think  the 
word  "  now  "  is  solely  descriptive  of  the  messuage,  exactly 
as  if  he  had  said  "  I  give  my  farm  Whiteacre,  now  in 
the  occupation  of  J.  Smith."     It  is  merely  descriptive  of 

the 

(a)  1  Mac.  *  Gur.  518.         (6)  9  W.  R.  538.        (c)  9  Jur.  5U. 


CASES  IN  CHANCERY. 


627 


Railway 

Company 

Re 

The  Otlby 

and  ilkby 

Bbanch. 


the  subject  matter  of  the  devise,  and  not  used  as  con-  1865. 
fining  the  extent  of  the  devise;  the  devise  means  the  v^v-^/ 
house,  and  in  my  opinion  the  words  "  messuage  or  thb  Midland 
dwelling-house"  includes  the  garden.  This  also  is  con- 
firmed by  the  case  of  Hibon  v.  Hibon  (a),  and  many 
other  cases  to  the  same  effect  might  be  cited.  In  fact, 
I  doubt  whether  the  question  would  have  been  seriously 
contested,  had  it  not  been  for  the  case  of  Cole  v.  Scott  (6). 
But,  in  truth,  that  case,  though  in  my  opinion  cor- 
rectly decided,  has,  when  it  is  carefully  examined, 
no  bearing  on  the  present  question;  there  the  whole 
scope  of  the  will  shewed  that  the  testator  intended  to 
confine  the  devise  to  the  land  he  then  possessed,  and 
tbat  it  was  not  to  include  after-acquired  property.  The 
elause  in  the  statute  meant,  in  that  respect,  to  put  real 
estate  on  the  same  footing  as  personalty.  If  a  tes- 
tator had,  by  his  will,  said,  "  I  leave  all  the  money  I 
now  possess  in  the  3/.  per  Cent.  Consols  to  A.  B.,"  it 
would,  I  apprehend,  be  properly  confined  to  the  stock 
he  held  at  the  date  of  the  will.  But  if  he  said  "  all  my 
money  in  the  3/.  per  Cent.  Consols,"  it  would  then  be 
ascertained  at  the  date  of  his  death.  Here,  if  the  devise 
had  been  of  the  messuage  or  dwelling-house  as  it  now 
stands,  and  the  lands  now  held  therewith  by  David 
Chippendale,  it  would  not  have  included  the  after-ac- 
quired garden,  but  he  leaves  the  messuage  and  dwelling- 
house,  merely  pointing  out  by  the  description  what  mes- 
suage be  means,  the  consequence  is,  that  all  the  addi- 
tions he  makes  to  it,  and  which  properly  belong  to  the 
messuage  as  it  stood  at  his  death,  pass  by  the  word 
messuage,  and  these  additions  include  the  garden. 


(a)  9  Jur.  511. 


(6)  1  Mac.  *  Got.  518. 
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WILLIAMS  v.  GLENTON. 

July  1,  17. 

Where  a  pur-   IV/TR-  Hobhouse  and  Mr.  Dauney  for  the  Plaintiffs. 

chaser  agrees     jLtJL 
thatif,  "from 

Mr.  Baggallay  and  Mr.  F.  N.  Colt  in  the  same  interest 


any  cause 
whatever,"  the 
purchase  shall 
not  be  com- 

Sleted  on  the 
av  fixed,  he 
will  pay  inte- 
rest, the  rule 
is  this :  he 
must  pay  such 
interest,  un- 
less the  delay 
has  been  oc- 
casioned by 
any  miscon- 
duct on  the 
part  of  the 
vendor. 

The  pur- 
chaser of  a  re- 
version must 
pay  interest 
from  the  time 
at  which  the 
contract  ought 
to  have 
been  com- 
pleted. 

A  delay  of 
eleven  years 
occurred  in 
the  com- 
pletion of  a 
contract  for 
the  sale  of  an 
estate,  but 
which  was 
occasioned  by 
the  state  of  the 
title :— H*M, 
that  the  pur- 
chaser was 
not,  after  this 


Mr.  Southgate  and  Mr.  W.  Barber  for  the  Defendant 
Glenton. 

The  following  cases  were  cited  : — Esdaile  v.  Stephen- 
son  (a) ;  De  Visme  v.  De  Visme  (6) ;  Sherwin  v.  Shaks- 
peare(c);  Bailey  v.  Collett{d);  Vickers  v.  Hand{t)\ 
Wells  v.  Maxwell {f);  Lord  Palmerston  r.  Turner (g)\ 
Bannerman  v.  Clarke  (h)  ;  Sudg.  Vend,  b)  Pur.  (i); 
Dart,  Vend.  6f  Pur.  (A). 

The  Master  of  the  Rolls. 

The  question,  in  this  case,  is,  the  time  from  which 
interest  is  to  be  calculated  on  the  purchase-money  for 
the  property  sold.  The  contract  bears  date  the  27th  of 
March,  1854,  it  is  by  Samuel  Williams,  since  deceased, 
to  sell  to  the  Defendant  all  that  his,  Williams,'  undivided 
moiety  in  Arnolds  farm  situate  at  Charlton  in  Kent. 
The"  estate  sold  was  the  moiety  of  a  property  which 
was  subject  to  a  lease  by  John  and  Samuel  Williams 
to  E.  B.  Collins  for  seven  or  fourteen  years  from 
12th  September,  1851,  at  a  rent  of  2071.  10s.  6d.  for 

the 

(a)  1  Sim.  4-  Stu.  122. 
(6)  1   Mac.  4  G.  336. 
(r)  17  Beav.  267,  and  5    De 
Get,  M.  if  G.  517. 

(d)  18  Beav  179. 

(e)  26  Beav.  630. 


(/)  32  Beav.  408. 
(g)  33  Beav.  524. 
(h)  3  Drew.  632. 
(i)  Page 637  (\4th  edit.) 
(A)  Page  4\$  (3rd  cdd.) 


delay,  com- 
pellable to  complete ;  but  that,  if  he  did,  he  must  pay  interest  on  the  purchase-money  •* 
cording  to  the  contract,  his  money  not  having  in  the  meanwhile  been  lying  idle* 


Williams 
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the  first  seven  years,  and  249/.  for  the  second  seven 

years  ;    consequently,  under  this  lease,  the  owner  of 

the  property  sold  was  entitled  to  a  rent  of  124/.  10*. 

The  price  agreed  to  be  given  for  this  moiety  was  9,000/.     Glentoh. 

which,  at  4/.  per  cent,  would  be  360/.,  for  that  which 

only  produced  a  rental  of   124/.   10s.,  and   which,  in 

addition  to  this,  was  only  an  undivided  moiety. 

The  contract  contained  the  following  condition  of 
sale  relating  to  interest,  viz. : — 

"  If,  from  any  cause  whatever  the  purchase  shall  not 
be  completed  on  the  said  24th  of  June,  [1854  ]  the  pur- 
chaser shall  pay  to  the  vendor  interest  on  his  purchase- 
money  after  the  rate  of  4/.  per  cent,  per  annum  from 
the  said  24th  of  June  until  the  time  of  such  completion." 

The  abstract  was  sent  on  the  20th  of  April,  1854.  Ap- 
plication was  made  to  compare  the  abstract  with  the 
deeds ;  this  was  not  complied  with,  by  reason  that 
John  Williams  (the  elder  brother  and  co-heir  in  gavel- 
kind of  the  vendor)  had  possession  of  the  deeds,  and 
also  had  set  up  a  claim  to  be  entitled  to  the  whole  of 
the  farm  itself  as  land  in  socage  and  not  of  gavelkind 
tenure,  although,  three  years  previously,  he  had  joined 
with  his  brother  in  granting  the  lease  in  question  to 
Collins  of  the  whole.  This  request  respecting  the  deeds 
not  being  complied  with,  the  Defendant,  on  the  20th 
June,  1854,  by  his  solicitor,  wrote  a  letter  declining  to 
pay  any  more  interest. 

After  much  useless  negociation  between  the  twb 
brothers,  Samuel  Williams,  in  1867,  filed  a  bill  against 
his  brother,  John  Williams,  to  enforce  his  right  and  to 
obtain  a  partition  of  the  farm  in  question.  Pending 
the  suit,- and  on  the  24th  March>  1858,  Samuel  Williams, 
the  vendor,  died.  A  delay  of  three  years,  quite  un- 
explained, 
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1866.  explained,  occurred,  and  the  suit  was  revived  in  March, 
1861 .  On  the  5th  of  July,  1862,  a  decree  declaring  the 
rights  of  the  devisee  of  the  vendor  and  for  partition  was 
Glmto*.  obtained  in  the  suit  of  Williams  v.  Williams.  In  July, 
1863,  a  certificate  of  partition  was  obtained  and  the 
partition  duly  effected.  Before  this,  the  Defendant,  the 
purchaser,  had  been  made  a  party  to  that  suit  for  the 
purpose  of  causing  him  to  be  -bound  by  the  partition, 
and  his  costs  were  paid  in  it. 

When  this  was  effected,  the  present  Plaintiffs  called 
upon  the  Defendant  either  to  abandon  the  purchase  al- 
together, or  to  perfect  it,  with  the  condition  of  paying 
interest  from  the  date  prescribed  by  the  contract  to  the 
present  time.  The  Defendant  refused  to  abandon  the 
contract,  he  insisted  on  its  specific  performance,  but 
contended  that  no  interest  was  payable  since  the  date 
of  his  letter  in  June,  1864. 

The  question  I  have  to  determine  is,  whether,  in  the 
circumstances  I  have  stated,  any  interest  is  payable  by 
the  Defendant  since  the  20th  of  June,  1864,  and  if  so, 
for  what  period.  On  the  part  of  the  Defendant,  it  is 
contended,  amongst  other  things,  that,  in  fact,  the  vendor 
knew  of  the  difficulty  when  he  entered  into  the  contract, 
that  he  did  not  disclose  this  circumstance  to  the  De- 
fendant, and  that,  by  reason  of  this  concealment,  he 
cannot  now  be  allowed  any  interest  on  the  purchase- 
money.  This,  if  established,  would  be  a  personal  bar 
to  the  claim  of  the  Plaintiffs,  who  must  stand  in  the 
same  situation  as  their  testator;  but  H  is  not,  in  my 
opinion,  established  by  the  evidence  in  the  cause.  Three 
years  before  the  contract)  the  two  brothers  had  joined  in 
the  lease  to  Collins,  and  I  have  found  nothing  in  the 
evidence  to  satisfy  me  that  any  fact  existed  which  was 
known  to  the  Plaintiffs,  and  not  known  to  the  Defendant 

or 
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or  which  was  concealed  from  him,  which  could  induce  1865. 
the  vendor  to  believe  that  his  brother  would  interpose 
any  obstacle  towards  the  completion  of  the  sale.  I 
must9  therefore,  regard  the  case  as  free  from  any  per- 
sonal misconduct  on  the  part  of  the  vendor,  which  would 
distinguish  this  case  in  particular  in  that  respect  from 
the  cases  cited,  and  I  must  determine  the  question  upon 
the  other  facts  I  have  stated. 

I  think  the  rule  is  this :  primd  facie  the  words  of 
the  contract,—"  if  from  any  cause  whatever  the  com** 
pletion  is  delayed  the  purchaser  must  pay  interest/* — 
must  prevail.  The  purchaser  agreed  to  this,  he  knew 
of  it  when  he  entered  into  the  contract,  and  he  agreed  to 
be  bound  by  it. 

The  exception  is  this :  that  when  the  delay  is  occa- 
sioned by  the  misconduct  of  the  vendor,  it  is  inequitable 
that  he  should  profit  by  his  own  wrong,  and  conse- 
quently, in  such  cases,  the  terms  of  the  contract  must 
be  varied,  or,  if  not  varied,  it  must  be  understood  to 
imply,  that  the  words  used  include  every  case  except  the 
misconduct  of  the  vendor.  This  is,  in  fact,  understood 
in  all  contracts,  for  it  is  never  allowed  in  equity  that  a 
person  should  be  able  to  profit  by  his  own  misconduct. 

Except  in  such  cases,  the  rule  is  thus  stated  by  Lord 
St*  Leonards: — "  If  the  delay  is  occasioned  by  the 
state  of  the  title  and  is  not  wilful,  that  seems  to  fall 
within  the  provision  of  any  cause  whatever.9*  This  is 
approved  by  Lord  Justice  Knight  Bruce  as  the  true  and 
proper  statement  of  the  rule.  It  seems  to  be  a  very 
just  and  reasonable  one,  it  is  very  distinct,  and  every 
person  who  enters  into  a  contract  knows  what  it  is  that 
he  undertakes.  There  may  be  cases  where  the  vendor, 
knowing   of   obstacles    which    he    has    intentionally 

concealed, 
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concealed,  induces  an  ignorant  purchaser  to  enter  into 
these  contracts ;  this  is  in  the  nature  of  fraud,  and  would 
v,  constitute  an  exception  ;  but,  as  I  have  already  stated, 

Glenton.  there  is  not,  in  my  opinion,  any  such  case  existing  here. 
If  the  vendor  had  known  that  his  brother  would  refuse 
to  produce  the  title  deeds,  such  a  case  might  have  been 
adduced,  but  I  have  already  stated  that  there  is  nothing 
to  shew  this. 

The  question  then  resolves  itself  into  this : — whether 
the  delay,  in  this  case,  was  or  was  not  occasioned  by 
the  state  of  the  title,  and  whether  it  was  or  was  not 
wilful?  I  think  it  was  occasioned  by  the  state  of 
the  title.  The  thing  sold  was  an  undivided  moiety,  the 
purchaser  therefore  knew  that  another  part-owner  of 
the  whole  farm  existed,  and  that  he  probably  would 
possess  the  means  of  incumbering  and  impeding  the 
completion  of  the  sale ;  he  took  his  chance  whether 
that  power  would  be  exercised.  The  delay,  in  my 
opinion,  was  not  wilful  on  the  part  of  the  vendor ;  on 
the  contrary,  all  the  evidence  is  the  other  way,  and 
although,  after  his  death,  a  delaydflkthree  years  is 
unexplained,  I  see  no  reason,  on  the  whole,  to 
doubt  that  everything  was  done  that  could  be  to 
complete  the  sale.  The  steps  taken  for  that  purpose 
involved  a  law  suit  against  the  brother,  but  it  must 
not  be  forgotten  that  the  result  of  this  suit  has  been, 
to  supersede  the  necessity  of  the  purchaser's  obtaining 
a  partition  of  the  farm,  which  he  would  have  been 
compelled  to  do  alone,  had  the  purchase  been  com- 
pleted immediately  after  the  contract,  and  he  had  be- 
come the  owner  of  an  undivided  moiety. 

There  is  also  another  ingredient  in  this  case,  which, 
in  my  opinion,  makes  it  incumbent  on  the  Court  to 
decree  the  Defendant  to  pay  interest  from  the  date 

specified 
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specified  by  the  contract,  and  that  circumstance  is  1865. 
this: — It  is  plain  that  the  transaction  was,  in  effect, 
the  purchase  of  a  reversion.  In  March,  1854,  he 
gave  9,000/.  for  a  property,  subject  to  a  lease  which  Glbnton 
was  to  expire  at  Michaelmas,  1865,  eleven  years  and 
a-half  after  the  date  of  the  contract,  which  only  pro- 
duced a  rent  of  124/.  10*.  If  the  purchaser  got 
but  three  per  cent,  for  his  money,  it  was  more  than 
double  the  rental  of  the  farm  he  bought.  He  was 
and  is  a  builder  in  large  business,  and  he  admits  that 
he  bought  the  property  with  a  view  to  building  specu- 
lations. He  admits  that  his  money  has  not  been 
lying  idle,  bat  that  during  the  whole  of  this  time,  it 
has  been  profitably  employed  by  him  in  his  profession. 
It  is  quite  settled,  that  when  a  man  buys  a  reversion 
he  must  pay  interest  from  the  time  when  the  contract 
ought  to  have  been  completed,  because  the  wearing  out 
of  the  lives  or  of  the  term  is  an  equivalent  to  him  for 
the  increased  value  of  the  property.  It  is  true  that, 
in  this  case,  there  is  nothing  to  shew  that  the  lease  was 
not,  at  the  time,  granted  at  a  rack  rent,  for  the  full 
agricultural  value  of  the  farm.  But  this  will  not,  in 
my  opinion,  alter  the  case,  the  facts  in  this  case  shew 
that  the  reversion  subject  to  the  expiration  of  the 
lease  had  become  of  very  much  greater  value  than  it 
possessed  at  the  time  of  the  granting  it ;  and  though  it 
is  not  the  purchase  of  the  land  after  the  expiration  of 
the  lease,  and  therefore,  in  some  respects,  it  must  be 
treated  as  a  purchase  of  an  existing  interest,  still  the 
great  disproportion  between  the  value  of  the  reversion 
and  the  income  at  the  date  of  the  sale  is  sufficient,  in 
my  opinion,  to  make  the  rule  apply. 

If  I  made  a  decree  in  the  Defendant's  favour  now, 
without  subjecting  his  title  to  payment  of  interest,  he 
would,  although  his  money  has   been  profitably  em* 

ployed 
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ployed  during  the  whole  eleven  years,  through  my 
order  be  enabled  to  buy,  in  possession,  a  property 
for  9,000/.,  which  eleven  years  ago  was  worth  that 
amount,  though  possession  of  it  could  not  be  obtained 
for  eleven  and  a-half  years,  during  the  whole  of  which 
time  the  purchaser  would  have  got  less  than  one  and 
a-half  per  cent,  for  his  money. 

The  Defendant  says,  that  if  his  purchase  had  been 
completed  eleven  years  ago,  he  might  have  made  an 
arrangement  with  the  tenant  to  purchase  his  in- 
terest; but  this  observation  applies  equally  to  all 
cases  or  almost  all  cases  where  a  man  buys  a  pro- 
perty subject  to  a  subsisting  interest,  which  absorbs 
the  whole  or  a  large  part  of  the  annual  value  of  the 
property. 

I  am  of  opinion  that  the  Defendant's  letter  of  the 
20th  of  June,  1854,  does  not  vary  the  case.  If  he 
had  laid  his  money  bye  and  had  given  notice  of  this, 
the  case  would  have  been  different;  but  as  he  has 
not  done  so,  the  letter  of  the  20th  June,  1854,  cannot 
vary  the  right  of  the  purchaser  in  this  respect.  It 
is  merely  the  assertion  of  a  legal  conclusion  to  result 
from  the  circumstances  which  is  to  be  determined  by 
the  decision  of  a  Court  of  justice. 

I  think  that  the  Defendant  is  not  after  this  delay 
compellable  to  complete  the  contract,  but  if  he  chooses 
to  do  so,  he  must  pay  interest  according  to  the  con- 
tract, from  the  time  when  it  ought  to  have  been  com- 
pleted. 

There  are,  however,  one  or  two  other  matters  to 
be  mentioned,  which  are  consequent  upon  this  amount 

of 
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of  interest.  It  appears  that  the  tenant  Collins  and 
his  assignees,  for  he  became  bankrupt,  have  not  paid 
all  the  rent  due,  and  that  waste  has  been  committed 
on  the  premises,  by  digging  and  removing  brick  earth. 

I  think  that  the  Defendant  is  entitled  to  an  account 
of  the  rents,  not  with  wilful  default,  which  was  re- 
jected in  the  case  of  Sherwin  v.  Shakspeare  (a),  but 
to  an  account  of  the  rents  and  profits  received  and 
which,  having  regard  to  the  circumstances  proved, 
ought  to  have  been  received  by  the  vendors;  and 
further  that  be  is  entitled  to  an  inquiry  to  ascertain 
whether,  by  reason  of  any  act  done  on  the  land,  the 
value  of  the  property  sold  has  been,  to  any,  and  what 
extent,  depreciated.  The  Defendant  is  then  entitled  to 
have  the  amounts  to  be  found  due  on  the  two  inquiries 
set  off  against  the  amount  of  the  interest  due  from 
him. 

I  think  the  suit  has  been  occasioned  by  the  question 
of  interest,  in  which  the  Plaintiffs  succeed,  and  that  the 
Defendant  must  pay  the  costs  of  the  suit  up  to  and 
including  the  hearing. 

(a)  5  DeG.,  M.*G.517. 
Affirmed  fry  the  Lord*  Justice*,  17  Jan.  1866,  except  at  to  coO*. 
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STANILAND  v.  STANILAND. 

June  6. 

Gift  to  a  rpHE  testator  devised  his  real  estate  to  trustees  on 

lSSS£t      X      the  following  trusts  :- 

thet^Utor^         "  UP°n   tFUSt  l°  Perm5t  and  Suffer  my  wife  t0  reCcivC 
son  and  two      the  rents  and  profits  thereof,  or  otherwise,  at  their  discre- 

thereou^untfl  t  ion,  to  P&y  the  rents  and  profits  thereof  unto  my  wife  until 

the  son  at-        my  gOQ  Joseph  shall  attain  the  age  of  twenty-one  years, 
tained  twenty-       J  .     r  .    .  *  -j  j 

one  :—Hcld9     *"*>  my  unfe»  maintaining  and  educating  my  said  son  and 

that  the  son,     my  two  daygfaers  thereout  until  my  said  son  attains  his 

who  had  mar-        . 

ried  and  said  age  of  twenty-one  years.    And  from  and  after  his 

sfo^itbhis     attaining  that   age,   upon  trust  to   pay  thereout  the 

mother,  but      annuity  or  yearly  sum  of  40/.  to  my  said  wife,  daring 

minor,  was       the  term  of  her  natural  life,  and  subject  thereto"  he 

not  entitled  to  devised  his  estate  to  his  son  and  daughters  in  fee. 
maintenance. 

The  testator  died  in  1853.  The  three  children  were 
maintained  and  educated  by  their  mother,  but  in  October, 
1863,  the  son,  who  was  still  an  infant,  married  and 
ceased  to  reside  with  his  mother. 


His  mother  insisted  that  her  son  had  thereby  become 
forisfamiliated,  and  had  lost  all  right  to  be  maintained 
by  her ;  she  offered  to  maintain  him  if  he  would  return 
to  her  house  and  reside  with  her,  but  she  refused  to 
receive  his  wife  into  her  house  or  to  contribute  to  their 
separate  maintenance. 

The  son  however  insisted,  that  under  the  express 
words  of  the  will,  he  was  entitled  to  maintenance  until 
he  attained  twenty-one. 


Mr. 
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Mr.  Selwyn  and  Mr.  Bagshawe  for  the  Plaintiffs. 

Mr.  Southgaie  and   Mr.   W.  Pearson  for  the  De-    StahJlakd 
fendants.  Stamiland. 

The  Master  of  the  Rolls. 

I  am  opinion  that  the  son,  having  left  the  family,  is 
not  entitled  to  a  sum  of  money  to  maintain  him  else- 
where. 


DIXON  v.  BARKSHIRE.  May  29. 

June  3. 

T>  Y  the  settlement,  made  in  1827,  on  the  marriage  of  When  clauses 

^^     James  Thomas  Gardiner  and  his  wife,  a  sum  of  tt"e\™flfc?ing, 

money  was  vested  in  trustees,  upon  trust  for  Mr.  Gar-  the  rational 

diner  for  life,  and  after  his  decease,  "  in  case  he  should  £  that  a  child 

leave  any  child  or  children  him  surviving"  to  pay  Mr.  atta,l,,nS 

Berkshire  an  annuity  of  200/.  for  life,  and  apply  the  takes  a  vested 

surplus  in   the   maintenance,  &c,  "  of  such  child  or  lntinCatsettie. 

children"    during    minority,    and   to  accumulate    the  merit,  the 

.  limitation  was 

surplus.  to  tbe  chil. 

dreu  "  who 
should  be 
The  gift  to  the  children  of  the  fund  and  of  the  accu-  living  at  the 

mulations  after  the  death  of  the  survivor  of  the  hus-  ^ase^Ahe 

band  and  wife,  was  to  pay,  assign  and  transfer  it  as  father;"  this 
c  ,,  was  controlled 

follows:—  |  by  the  gift 

♦Unto  the  child,  if  only  one,  and,  if  more  than  one,  thauchildwho 

then  unto  or  between  and  among  all  the  children  of  the  died  intne 

said  James   Thomas  Gardiner  lawfully  begotten  and  father,  having 

who  should  be  living  at  the  time  of  his  decease,   to  ftta,"ed 

*  J  '  twenty-one, 

be  divided   between  or  among  the  same  children,  if  was  held  en- 
more  than  one,  in  equal  shares  as  tenants  in  common,  jj^*0  a 

to 
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1866.  to  be  vested  in  such  of  the  same  children,  respectively, 
as  should  be  a  son  or  sons,  when  and  as  he  and  they 
respectively  should  attain  his  or  their  age  or  respective 
Baulsbise.  ages  Qf  twenty-one  years  or  die  under  that  age  leaviog 
issue  living  at  his  or  their  death  or  respective  deaths, 
and  in  such  of  the  same  children,  respectively,  as 
should  be  a  daughter  or  daughters,  when  and  as  she 
and  they  respectively  should  attain  her  or  their  age 
or  respective  ages  of  twenty-one  years,  or  day  or 
respective  days  of  marriage,  which,  as  to  each  of  them, 
should  first  happen,  and  to  be  payable  and  paid  as 
soon  after  the  said  respective  ages  or  days  should 
be  attained  and  also  after  the  death  of  the  survivor  of 
said  James  Thomas  Gardiner  and  Ann  Barhshirtu 
conveniently  might  be. 

"  And  upon  this  further  trust  that  in  ease  any  one 
or  mare  of  the  said  children  of  James  Thomas  Gar- 
diner, being  a  son  or  sons  should  die  under  the  age 
of  twenty- one  years  without  leaving  any  issue  of  his 
or  their  body  or  respective  bodies  living  at  his  or 
their  death  or  respective  deaths,  6r,  being  a  daughter 
or  daughters,  should  die  under  that  age  and  also 
before  she  or  they  respectively  should  have  been 
married,  then "  the  trustees  were  to  pay  and  transfer 
the  original  and  accrued  share  or  shares  of  such  child 
or  children  unto  the  other  or  others  of  them. 

There  was  no  gift  to  the  issue  but  there  was  a  power 
of  maintenance,  &c«,  out  of  the  then  vested  or  ex- 
pectant shares. 

The  gift  over  was  in  the  following  words : — 
And  in  case  there  should  not  be  any  child  of  the 
said  James  Thomas  Gardiner  lawfully  begotten  living 
at  his  decease,  or  no  child  who  being  a  son  should 

attain 
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attain  tbe  age  of  twenty-one  years  or  die  under  that 
age  leaving  issue  living  at  his  death  or  who  being  a 
daughter  should  attain  that  age  or  be  married,  then 
the  said  last-mentioned  trust  funds  and  securities  and 
the  accumulations,  dividends  and  income  thereof  should 
be  in  trust  for  the  executors,  administrators  and  assigns 
of  the  said  James  Thomas  Gardiner, 

Mr.  Gardiner  died  in  1858,  his  widow  was  still 
living. 

Mary  Deborah  Gardiner  attained  twenty-one,  but 
she  died  a  spinster  in  the  lifetime  of  Mr.  Gardiner,  and 
her  executor  claimed  a  share  in  the  fund.  There  were 
five  other  children  still  living,  some  of  whom  had  at* 
tained  twenty-one/ 

Mr.  Southgate  and  Mr.  Nalder  for  the  Plaintiff. 
Howgrave  v.  Cartier(a);  Woodcock  v.  The  Duke  of 
Dorset  (A) ;  Powis  v.  Burdett  (c) ;  Bailie  v.  Jackson  (d) ; 
Perfect  v.  Lord  Curzon(e);  Torres  v.  Franco(f); 
Swallow  v.  Binns  (g) ;  Remnant  v.  Hood{h);  Meacher 
v.  Young  (t). 

Mr.  Eddis,  Mr.  Hobkouse,  Mr.  Cotton  and  Mr. 
Speed  for  the  Defendants.     Farrer  v.  Barker  (A). 


Mr.  Southgate  in  reply. 


The 


(a)  3  Vet.  if  B.  79.  (/)  1  Ruts.  if  Myl.  649. 

(6)  3  Bra.  C.  C.  568.  (g)  1  Kay  if  J.  417. 

(c)  9  Vet.  428.  (A)  27  Beav.  74. 

(<*)  I  Sm.  if  G.  175.  (i)  2  Myl.  if  K.  490. 

(0  5  Midd.  442.  (*)  9  Hare,  737. 
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1865. 


The  Master  of  the  Rolls. 

After  tbe  death  of  the  husband,  the  next  gift  is  "  in 
case  he  should  leave  any  child  or  children  him  surviv- 
ing." To  this  pointy  the  settlement  is  unambiguous, 
the  limitations  in  favour  of  the  children  are  to  take 
effect  only  in  case  James  Qardiner  should  leave  any 
child  surviving  him. 

The  next  limitation,  which  disposes  of  the  capital 
after  the  death  of  the  survivor,  is  to  this  effect :  "  Unto 
the  child/'  &c.  (see  ante,  p.  537).  Up  to  this  point 
there  is  no  ambiguity ;  it  is  still  amongst  children  who 
should  lx*  living  at  the  decease  of  the  father. 


The  next  clause  is  more  doubtful,  it  is  to  this  effect, 
"  And  upon  this  further  trust,"  &c.  (see  ante,  p.  538). 
If  the  word  "  said  "  applies  to  children  who  survived 
Mr.  James  Gardiner,  it  would  still  be  clear ;  but  "  the 
said  children"  may  apply  to  all  the  children  born  of 
Mr.  James  Gardiner,  and  that  would  be  so,  un- 
doubtedly, but  for  the  gift  over  in  the  event  of  failure 
of  children,  which  is  in  these  words: — "And  in  case 
there  should  not  be  any  child/'  &c.  (see  ante,  p.  538). 
It  is  clear  that  the  word  "or"  is  disjunctive;  it  is 
equally  clear  that  the  gift  over  is  not  to  take  effect 
in  the  exact  words  of  this  will,  if  James  had  any  child 
who  predeceased  him  leaving  a  child.  It  is  equally 
clear,  that  I  cannot  introduce  any  words  into  this 
settlement  for  the  purpose  of  making  the  gift  to  the 
executors  of  James  Gardiner  depend  upon  the  fact 
of  no  child  surviving  him,  or  that,  if  they  died,  they 
died  under  twenty-one  without  issue.  To  do  that,  I 
must  introduce  such  words  as  these : — "  if  there  should 
be  no  child  living  at  his  decease  or  being  such,  no  such 

child/' 


CASES  IN  CHANCERY. 

child,"  Sec.    The  result  would  be,  that  I  should  be  com- 
pelled to  hold  that  if  James  had  had  an  only  child  who 
had  predeceased  hiro  leaving  issue,  that  child  and  his 
issue  would  be  excluded,    and   that  the   settlor  died    Barmhihh. 
intestate. 

I  think  that  this  case  comes  within  the  principle  laid 
down  in  Howgrave  v.  Cartler  (a),  and  the  cases  there 
cited  by  Sir  William  Grant.  The  case  of  Torres  v. 
Franco  (b),  to  which  I  was  referred  by  Mr.  Southgate,  is 
still  stronger  than  the  present,  and  which,  in  the  cir- 
cumstances, is  very  close  to  the  present  case.  I  am  of 
opinion  that  the  words  of  the  Master  of  the  Rolls,  in 
that  case,  are  strictly  applicable  to  the  present,  viz.,  the 
"gift  over  is  not  to  take  effect  unless  all  the  children  die 
under  age  and  unmarried.  This  is  inconsistent  with 
the  clause  which  imports  that  a  child  to  take  must 
survive"  Mr.  James  Gardiner,  "  and  where  clauses  are 
conflicting,  the  rational  presumption  is,  that  a  child  at* 
taining  twenty-one  takes  a  vested  interest," 

I  am  of  opinion,  therefore,  that  Mary  Deborah  Gar- 1 
diner,  who  attained  twenty-one  and  died  before  her  father, 
took  a  vested  interest,  and  that  the  payment  of  360/. 
her  executor  was  correct  and  ought  to  be  allowed. 

(a)  3  P.  $  B.  79.  (6)  1  A.  *  M.  649. 
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PETTINGER  v.  AMBLER. 


March  23, 

A  testator 
save  to  the 


TN  Avgust,  1862,  John  Bunn  conveyed  his  freeholds 
lafntiff  an  *°  trustee8  ln  ^eet  ln  trust  for  himself  for  life,  with 

annuity  of  remainder  to  Mrs.  Ambler  for  life,  with  remainder  upon 
"to  be  raised    suc^  trusts  as  he  should  by  his  will  appoint,  and  in 

out  of  his  free-  default,  upon  trust  for  Mrs.  Ambler  in  fee.  The 
hold  pro- 

perty."  This  deed  gave  to  the  trustees  powers  of  leasing,  selling 
consisted  of  a    and  exchanging. 

reversion,  sub-  »    & 

ject  to  a  life 

holds  which  *"       By  his  will,  made  in  November  following,  John  Bunn, 

trustees  had      after  referring  to  the  power,  "gave,  devised  and  be- 

sell  and  ex-    '  queathed  to  his  dear  sister  Anne  Pet  linger,  during  her 

HcArfgAatthe  ^  an  annu*ty  or  annual   payment  of  100/.,  to  be 

annuity  was      raised  out  of  his  freehold  property." 

payable  from 

the  testator's 

death,  and  The  testator  died  in  July,  1863. 

that  the  * 

Plaintiff  was 

havelthV°a  -  The  annuity  to  Anne  P*U™9*  having  fallen  into 
ment  of  it  pro-  arrear,  she  instituted  this  suit  to  have  the  reversion  sold 
sale  of  the  re-  an<*  ^e  Pro^uce  applied  in  payment  of  the  arrears  and 
version.  future  payments  of  her  annuity. 

Mr.  Selwyn  and  Mr.  Hardy,  for  the  Plaintiff,  asked 
for  a  sale  and  a  direction  for  payment  of  the  annuity. 
See  Cupit  v.  Jackson  (a);  Picard  v.  Mitchell  (b); 
White  v.  James  (c). 

Mr.  Southgate  and   Mr.  Swanston,  for  Mr.  Bunn 

and 

(a)  M'CUland,  495.  (c)  26  Beav.  191. 

(b)  14  Beav.  103. 
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and  a  trustee,  argued  that  the  annuity  was  postponed. 
They  resisted  the  sale,  which  they  said  would  render 
ineffectual  the  powers  vested  in  the  trustees. 

The  Master  of  the  Rolls  made  a  declaration  that 
the  Plaintiff  was  entitled  to  a  life  annuity  of  100/. 
from  the  death  of  the  testator,  and  he  ordered  a  sale  of 
the  reversion  of  the  freeholds,  expectant  on  the  decease 
of  Mrs.  Ambler,  in  order  that  the  proceeds  might  be  ap- 
plied in  discharge  of  the  arrears  and  future  payments 
of  the  Plaintiff's  annuity. 

Reg.  Lib.  1865,  B.  Fol.  784. 


1865. 


POTTS  v.  SURR. 

npHE  facts  of  this  case  are  fully  stated  in  the  judg- 
ment     It  was  argued  by 

Mr.  Southgate  and  Mr.  George  W.  Collins,  for  the 
Plaintiff,  who  cited  Tweddell  v.  Tweddell(a);  Hoghton 
▼.  Hoghton  (b) ;  Carpenter  v.  Heriot(c);  Baker  v# 
Bradley  (d). 


(a)  1  Turn.  Sf  R.  1. 

(b)  15  Beav.  278. 


(c)  1  Eden,  338. 

(rf)  7  DeG.M.4  0.621 


June  7,  8,  23. 

A  son  attained 
twenty-one  in 
1855,  and  in 
1857  he  con- 
veyed to  his 
father  his  re- 
versionary es- 
tate and 
interest,  in 
consideration 
of  moneys  ad- 
vanced for  his 

•mj,      commission, 

mr*  outfit  and 
debts  during 
his  minority, 


and  a  further 
sum  of  500/. 
then  ad- 
vanced : — Held,  that  the  deed  could  not  stand  except  as  a  security  for  the  500/. 
The  doctrine  laid  down  in  Hoghton  v.  Hoghton,  15  Beav.  278,  adhered  to. 
Transaction  between  father  and  son,  seven  years  after  the  latter  came  of  age,  by 
which  the  father  obtained  a  benefit  of  5,790/.  in  the  event  of  the  son  dying  without 
children,  supported ;  there  being  a  valuable  consideration  on  the  part  of  the  father,  the 
settlement  being  a  fit  and  proper  family  arrangement,  and  the  transaction  not  having 
been  impeached  until  after  the  death  of  the  father. 

oo2 


544  CASES  IN  CHANCERY. 

1865.  Mr-  Bobhouse  and  Mr.  Pearson  for  Mr.  Star.    They 

cited  Bellamy  v.  Sabine  (a);  Stewart  v.  Stewart  (J); 
Lawton  v.  Campion  (c), 

Mr.  -EitfriM  for  ifc«*. 

Mr.   Colt,  for  the   Plaintiff's  brothers,  referred  to 
Petre  v.  Espinasse(d);  Dimsdalev.  Dimsdale  (e). 

Mr.  Tbrriano  for  the  infant  children. 

Mr.  Southgate  in  reply.  • 


The  Master  of  the  Rolls. 

June  23.  This   is  a  suit  seeking  to  set  aside  a  deed  dated 

the  26th  February,  1862,  which  the  Plaintiff  alleges 
he  was  induced  to  execute  by  the  influence  exercised 
over  him  by  his  father.  In  form,  the  bill  prays  relief 
in  respect  of  two  former  deeds  which  I  shall  have  occa- 
sion to  mention,  but,  in  truth,  this  is  only  ancillary  to 
the  relief  asked  in  respect  of  the  deed  of  February, 
1862,  which  is  the  only  deed  binding  the  Plaintiff,  if 
the  transaction  relating  to  it  be  valid.  If,  however,  this 
deed  be  declared  to  be  invalid,  then  it  will  require  a 
consideration  to  what  extent  the  other  deeds  can  be 
allowed  to  have  any  force  or  effect. 

Under  the  will  of  a  gentleman  of  the  name  of  John 
Bayley,  who  died  in  February,  1827,  and  by  reason  of 
the  determination  of  the  previous  estates,  considerable 

real 

(a)  2  Phill.  438.  (d )  2  Myl.  $  K.  490. 

(6)  6  C7.  if  Fin.  911.  (e)  3  Drew.  566. 

(c)  18  Beuv.  87. 
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real  and  personal  property  were  vested  in  trustees,  which  1865. 
in  the  year  1855,  were  held  in  trust  for  George  Potts, 
the  father  of  the  Plaintiff,  for  life,  with  remainder  to 
the  children  of  the  said  George  Potts,  and  their  heirs, 
executors  and  administrators,  equally  to  be  divided  be- 
tween them,  to  be  vested  interests  on  attaining  twenty- 
one.  Besides  this,  on  the  marriage,  in  November,  1828, 
of  Mr.  George  Potts  with  the  since  deceased  mother 
of  the  Plaintiff  and  by  a  settlement  bearing  date  the 
10th  November,  1828,  5,000/.  Consols  were  settled  in 
trust  for  George  Potts  for  life,  and  after  his  decease  in 
trust  for  his  wife  for  her  life,  and  upon  the  decease  of 
the  survivor,  in  trust  for  the  children  of  the  marriage, 
as  the  husband  and  wife  should  jointly  appoint,  and  in 
default  as  the  survivor  should  appoint,  and  in  default 
of  any  appointment  equally  between  them. 

George  Potts  had  three  children,  the  Plaintiff  George 
Edward  B.  Potts,  who  was  the  eldest,  Walter  Jeffery 
Potts  the  second  son,  and  Charles  Denis  Potts  the  third 
son,  who  are  both  Defendants  on  this  record. 

Walter  Jeffery  Potts  has  married,  and  has  four 
children,  who  are  also  Defendants,  by  reason  of  the 
interest  they  are  supposed  to  take  under  the  instru- 
ment of  February,  1862,  which  is  sought  to  be  set 
aside* 

In  1855,  the  Plaintiff  attained  twenty-one,  and  in 
the  latter  end  of  1856,  the  Plaintiff,  being  in  embar- 
rassed circumstances,  applied  to  his  father  for  assistance, 
which  he  consented  to  afford,  on  having  an  assignment 
of  the  Plaintiff's  reversionary  interest  under  the  will  of 
Mr.  Bayley.  This  was  assented  to  by  the  Plaintiff, 
and  accordingly,  by  an  indenture  dated  the  3rd  January, 
1857,  and  made  between  the  Plaintiff  of  the  first  part, 

George 


54G  CASES  IN  CHANCERY. 

1865.  George  Potts  of  the  second  part,  tbe  Defendant  Svrr  of 
the  third  part,  and  two  trustees  of  the  fourth  part,  after 
reciting  that  George  Potts  had,  in  1849,  obtained  from 
the  Plaintiff  a  commission  in  her  Majesty^  Navy,  and 
whilst  he  continued  in  the  navy,  viz.  until  the  year 
1854,  when  he  left  the  service,  had  expended  in  the 
whole  upwards  of  2,000/.  in  providing  outfits  and  pay- 
ing the  debts  of  the  Plaintiff,  and  that  in  the  year  1854, 
George  Potts,  at  the  request  of  the  Plaintiff,  had  paid 
and  advanced  and  lent  the  sum  of  1.296/.  for  a  com- 
mission in  the  Hussars,  and  had  afterwards,  at  the  like 
request,  paid,  advanced  and  lent  further  sums,  amount- 
ing in  the  whole  to  2,500/.,  for  and  on  account  of  the 
Plaintiff,  for  outfits  for  him  and  for  his  debts,  and  that 
the  Plaintiff  had  since  contracted  further  debts  which 
he  was  unable  to  meet,  and  had  applied  to  George 
Potts  to  advance  him  the  sum  of  500/.,  to  enable  him 
to  pay  such  debts,  which  George  Potts  had  agreed  to 
do,  on  having  an  absolute  assignment  of  all  and  singular 
the  share  and  interest  of  the  Plaintiff  under  tlie  will  of 
John  Bay  ley,  and  under  the  settlement  of  the  10th 
November,  1828,  made  to  him:  It  was  witnessed,  that 
in  consideration  of  the  two  sums  of  1,200/.  and  2,500/. 
(making  together  3,790/.,  and  of  tbe  500/.  paid),  the 
Plaintiff  conveyed  his  reversionary  estate  in  the  real 
estate  of  John  Bayley  and  his  contingent  interest  under 
the  indenture  of  the  20th  of  November ,  1828,  to  his 
father  absolutely. 

Upon  the  evidence,  I  have  no  doubt  that  the  Plaintiff 
understood  the  effect  of  this  deed,  but  having  regard  to 
the  circumstance  that  only  500/.  was  paid  to  the  Plain* 
tiff,  and  that  the  father  claimed  to  be  a  creditor  for 
commission  purchased  and  for  sums  paid  for  the  benefit 
and  outfit  and  advancement  of  his  son  while  a  minor, 
which  he  certainly  was  not  entitled  to  do,  if  this  deed 

were 
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were  the  only  matter  complained  of,  I  should  be  of 
opinion  that  it  could  not  stand  as  an  assignment  of 
the  Plaintiff's  reversionary  interest,  otherwise  than  as 
a  security  for  the  sum  of  500/.,  which  was  advanced  on 
the  occasion  of  the  execution  of  that  deed. 

In  the  year  I860,  Mr.  George  Potts,  the  Plaintiffs 
father,  was  desirous  of  borrowing  2,600/.  on  the  secu- 
rity of  this  property  left  by  Mr.  Bayley,  and,  through 
Messrs.  Surr  ft  Qribble,  he  applied  to  Mr.  Samuel 
Clark,  a  Defendant  who  has  since  been  dismissed,  to 
lend  this  amount.  The  conveyancer  of  that  gentleman, 
to  whom  the  papers  were  sent,  objected  to  the  deed  of 
3rd  of  January,  1857,  as  being  only  valid  as  a  security 
for  500/. ;  but  stated,  that  if  the  Plaintiff  would  now, 
instructed  by  independent  advice,  knowingly  and  volun- 
tarily confirm  that  deed  to  Mr.  Clark,  be  might  safely 
advance  his  money  on  the  security  of  it.  This  accord- 
ingly the  Plaintiff  agreed  to  do,  and  thereupon,  on  the 
14th  December,  1860,  a  deed  was  executed  by  and  be- 
tween George  Potts  of  the  first  part,  the  Plaintiff  of  the 
second  part,  and  Mr.  Clark  of  the  third  part.  This 
deed  recited  the  proposal  to  Clark  to  advance  the  2,600/., 
all  the  objections  taken  to  the  deed  of  3rd  of  January, 
1857,  and  that  it  might  possibly  be  impeached  by  the 
Plaintiff,  on  the  ground  of  the  same  having  been  ob- 
tained from  him  under  personal  influence  while  under  the 
pressure  of  pecuniary  difficulties,  but  the  Plaintiff  having 
been  fully  informed  of  such  objection  and  the  nature  and 
bearing  thereof,  and  having  well  considered  the  same 
under  adequate  independent  professional  advice  from  a 
solicitor  appointed  by  himself  for  that  purpose,  and  being 
also  free  from  all  parental  influence  or  other  undue  pres- 
sure, (as  he  thereby  acknowledged),  he  had,  in  order  to 
induce  Mr*  Samuel  Clark  to  waive  such  objection  and  to 
advance  the  said  sum  on  the  said  security  proposed, 

agreed 
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agreed  to  join  therein  in  manner  thereinafter  mentioned, 
but  without  prejudice  to  any  arrangement  which  might 
be  come  to  between  him  and  Qeorge  Pot  is  (subject  to 
the  said  security)  in  regard  to  the  said  indenture.  The 
Plaintiff  and  his  father  concurred  iu  giving  to  Clark  a 
mortgage  for  260/.  on  the  property  contained  iu  the  will 
of  Bayley  and  the  settlement. 

Unquestionably,  as  regards  Mr.  Clark,  this  was  a 
valid  transaction  binding  on  the  Plaintiff,  who  executed 
this  deed  with  his  eyes  open ;  it  appears,  however,  that 
he  only  got  50/.  from  his  father  in  consideration  of  his 
joining  in  the  conveyance. 

The  third  deed  was  executed  a  little  more  than  one 
year  after  this  transaction.  It  bears  date  the  26th 
February,  1862,  and  was  made  between  George  Polls, 
the  father,  of  the  first  part,  the  Plaintiff  of  the  second 
part,  and  the  Defendants  Surr  and  Heed  of  the  third 
part.  It  was  to  this  effect : — it  recited  the  will  of  the 
testator,  and  the  settlement  made  on  the  marriage  of 
George  Potts,  and  the  interest  of  the  Plaintiff  under 
these  instruments.  It  recited  that  since  the  indenture 
of  3rd  of  January,  1857,  George  Potts  had  advanced 
sums  of  money  amounting  in  the  whole  to  476/.,  unto 
or  for  the  benefit  and  at  the  request  of  the  Plaintiff,  for 
which  he,  George  Potts,  held  promissory  notes,  and 
these  sums,  with  interest  on  them,  remained  due  to  him. 
It  recited  the  indeuture  of  14th  December,  1860,  and  it 
then  continued  to  the  following  effect: — that  further 
questions  having  arisen,  or  being  still  subsisting  be- 
tween George  Potts  and  the  Plaintiff,  touching  the 
validity  and  operation  of  the  indenture  of  the  3rd  of 
January,  1857,  and  the  adequacy  of  the  consideration 
for  the  conveyance  and  assignment  thereby  made, 
George  Potts  and  the  Plaintiff,  with  a  view  to  an 

amicable 


Potts 


CASES  IN  CHANCERY.  549 

amicable  adjustment  of  such  questions,  and  to  a  family  1865. 
arrangement  between  them  in  regard  thereto,  had  pro- 
posed and  agreed  to  join  in  conveying  and  assigning 
the  said  reversionary  share  and  interest  late  of  the  SuRR 
Plaintiff,  which,  by  the  indenture  of  the  3rd  of  January, 
1867,  were  expressed  to  be  conveyed  and  assigned  by 
him  to  George  Potts:  It  was  witnessed,  that  George 
Potts  and  the  Plaintiff  conveyed  and  confirmed  to  trus- 
tees the  Plaintiff's  share  in  the  property,  subject  to  the 
life  interest  of  George  Potts,  and  to  the  mortgage  of 
2,600/.,  upon  trust  to  sell,  realize  and  invest,  and  then 
to  hold  upon  such  trusts  as  the  father  and  son  should 
appoint,  and  subject  thereto,  for  George  Potts  for  life, 
and  then  upon  certain  uncontrolled  discretionary  trusts 
for  the  maintenance  of  the  Plaintiff,  his  wife  and  issue, 
and  after  his  death  upon  certain  trusts  for  his  issue, 
and  in  case  there  should  be  no  child  of  the  Plaintiff 
who  should  live  to  attain  a  vested  interest  in  the  trust 
funds,  then  upon  trust  that  the  trustees  should,  after 
the  decease  of  George  Potts,  and  upon  the  failure  of 
determination  of  the  trusts  aforesaid  in  his  lifetime  if 
they  should  so  determine,  raise  the  three  sums  of 
2,000/.,  1,290/.,  2,500/.,  making  together  the  sum  of 
5,790/.,  so  paid  or  expended  by  George  Potts  for  the 
benefit  of  the  Plaintiff  mentioned  in  the  indenture  of 
the  3rd  of  January,  1857,  together  with  interest  thereon 
at  5/.  per  cent,  per  annum,  from  the  time  of  the  failure 
of  such  trusts,  and  should  pay  this  sum  to  bim,  George 
Potts,  his  executors,  administrators  and  assigns,  as  part 
of  his  personal  estate,  in  full  discharge  of  all  George 
Potts*  claim,  and  subject  thereto,  as  to  the  residue  of 
the  trust  funds,  upon  trust  for  all  the  children,  grand- 
children, or  more  remote  issue  of  the  said  George  Potls, 
other  than  those  of  the  Plaintiff,  and  of  the  Defendant 
James  William  Meed,  as  the  Plaintiff  should,  by  deed 
or  will,  appoint,  and  in  default,  upon  trust  for  all  the 

children, 
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children,  grandchildren,  or  more  remote  issue  of  the  said 
George  Potts,  being  within  the  limit  of  perpetuities,  as 
George  Potts  should  by  deed  or  will  appoint,  and  in 
default  for  all  the  children  of  George  Potts,  other  than 
and  except  the  Plaintiff,  in  equal  shares. 

The  deed  contained  a  hotchpot  clause,  and  also 
a  clause  to  this  effect : — that  if  the  Plaintiff  should 
become  bankrupt,  or  sell,  &c,  or  anticipate  the  income 
payable  during  his  life,  and  in  certain  other  like  events, 
the  trusts  of  the  income  during  his  life  should  cease, 
and  the  income  should  be  applied  as  if  he  were  actually 
dead. 

On  the  following  day,  and  as  part  of  the  same  trans- 
action, an  indenture  bearing  date  the  27th  February, 
1862,  was  executed  by  George  Potts  and  the  Plaintiff 
of  the  first  part,  Messrs.  Surr  $  Gribble  of  the  second 
part,  by  which  the  Plaintiff  and  his  father  executed  the 
power  of  appointment  contained  in  the  deed  in  favour 
of  the  Plaintiff,  and  raised  1,000/.  for  Messrs.  Surr  £ 
Gribble,  with  interest  at  51.  per  cent,  per  annum  to  be 
paid  to  him.  Of  this  1,000/.,  500/.  was  paid  to,  or  on 
behalf  of  the  Plaintiff,  and  the  remaining  500/-  was 
paid  to  George  Potts, — 250/.  on  account  of  moneys 
alleged  to  have  been  paid  by  him  on  behalf  of  the 
Plaintiff  since  the  indenture  of  the  3rd  January,  1857; 
250/.  on  account  of  the  interest  to  be  paid  to  Messrs. 
Surr  fr  Gribble  for  five  years  on  the  said  loan,  which 
the  father  undertook  to  pay. 

On  the  20th  of  September,  186S,  George  Potts  died, 
and  the  Defendants  James  WilKam  Seed  and  Walter 
Jefferg  Potts  are  the  executors  of  his  wifl,  and  they 
have  duly  proved  it. 

By  the  will  of  George  Potts,  no  appointment  is  made 

of 
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of  5,000/.,  but  it  recites  and  confirms  the  deed  of  tbe        1865. 
26th  of  February,  1862. 

The  first  question  to  be  considered  is,  whether  the 
deed  of  26th  of  February,  1862,  is  valid  or  invalid? 
If  invalid,  the  validity  of  the  deed  of  January,  1857, 
will  have  to  be  considered  ;  if  valid,  a  question  will 
arise  whether,  under  it  and  the  transaction  which  took 
place  contemporaneously,  the  Plaintiff  has  any  and 
what  claim  against  the  estate  of  George  Potts  his 
father. 

It  is  properly  observed,  that,  in  cases  of  this  descrip- 
tion, two  things  are  to  be  examined  into ;  the  first  is, 
whether  the  person  who  made  the  settlement  under- 
stood the  full  effect  of  it  ?  and  the  second  is,  whether  if 
he  did  so  understand  it,  he  was  subjected  to  undue 
influence  or  pressure,  which  induced  him  to  join  in  tbe 
transaction  and  to  execute  the  conveyance. 

With  respect  to  the  former  question,  it  must  be 
answered  against  the  Plaintiff.  It  is,  I  think,  clear,  that 
he  understood  the  full  effect  of  all  these  deeds  at  the 
time  when  he  executed  them.  On  examining  the  deed 
of  1862,  the  only  objectionable  part  of  it  is  the  securing 
5,790/.  to  George  Potts,  of  which,  as  far  as  I  can  gather 
from  the  evidence,  500/.  paid  to  or  for  the  benefit 
of  the  Plaintiff  in  the  first  transaction,  50/.  paid  to 
him  in  the  second,  and  426/.  paid  for  his  benefit  in  the 
third  transaction,  was  all  that  could  be  lawfully  claimed 
by  Mr.  George  Potts  as  being  due  to  him  from  his  son. 
But  this  is  certain,  that  when  the  Plaintiff  executed  the 
second  indenture  of  December,  1860,  he  had  inde- 
pendent advice,  and  the  right  he  had  to  set  aside  the 
deed  of  January,  1857,  or  rather  to  make  it  stand  as  a 
security  for  500/.  only,  and  the  grounds  of  its  invalidity, 

except 
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1865.  except  to  the  extent  above  mentioned,  were  fully  and 
accurately  explained  to  him.  Knowing  this,  he  con- 
sented to  execute  the  third  deed  of  February,  1862. 


Potts 
Sure. 


The  next  question  is,  whether  he  was  under  undue 
influence  at  the  time  he  executed  this  deed,  and  if  he 
was,  whether,  having  regard  to  the  character  and  scope 
of  the  deed,  such  influence  is  sufficient  to  enable  him 
to  call  on  this  Court  to  relieve  him  from  the  effect  of  it 
He  attained  his  age  of  twenty-one  years  in  1855,  at 
what  time  I  have  not  been  able  to  discover,  at  the  end  of 
February,  1862,  he  was  above  twenty-six  years  of  age, 
and  probably  nearly  twenty-seven,  he  was  an  officer  in 
the  army  acquainted  with  the  world.  On  the  other 
hand,  he  was  in  great  pecuniary  embarrassment,  and 
had  no  hope  or  means  of  escaping  from  it,  except 
through  the  assistance  of  his  father ;  and  his  father  re- 
fused to  afford  any  such  assistance,  except  on  the 
condition  of  the  Plaintiff's  executing  this  deed  in 
question.  I  think,  on  the  evidence,  that  this  would 
be  sufficient  to  set  aside  the  deed,  or  to  make  it  stand 
merely  as  a  security  for  the  money  actually  advanced 
to  or  for  the  benefit  of  the  Plaintiff,  if  the  deed  were 
a  mere  one-sided  deed  for  the  benefit  of  the  father. 
But  this  is  not  so,  and  although  t  have  fully  stated  this 
deed,  it  becomes  necessary  to  refer  again  to  the  pro- 
visions of  it  and  to  the  situation  of  the  parties. 

*The  manner  in  which  t  stated  the  law  on  this  subject, 
in  the  case  of  Hog h ton  v.  Hoghton  (a),  appears  to  me, 
on  reflection,  to  be  correct.  It  is  in  these  Words  (J):— 
"  The  rule  to  be  drawn  " — [His  Honor  read  the  passage.] 

It  would  appear,  at  first  sight,  that  these  observations, 

when 
(tr)  15  Beav.  278.  (*)  15  Beav.  305. 
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when  applied  to  this  deed,  would  establish  that  the  sum  of  ]  865. 
6,790/.  secured  to  the  father  was  a  benefit  obtained  by 
him,  not  already  possessed  by  him,  and  that,  therefore, 
the  deed  would  be  bad ;  but,  on  the  other  hand,  it  is 
necessary  to  look  at  what  the  Plaintiff  got  or  secured 
by  this  deed  which  he  did  not  already  possess.  It  is 
not  a  voluntary  deed,  the  deed  was  not  without  con- 
sideration, if  the  son  had  derived  no  benefit  from  the 
transaction,  it  might  be  difficult  to  sustain  it ;  but  the 
limitations  which  appear  on  this  deed,  as  well  as  the 
consideration  given  to  the  son  for  the  execution  of  it, 
considerably  modify  the  inference  to  be  drawn  from  the 
advantage  obtained  by  the  father.  In  the  first  place, 
this  sum  in  question  is  secured  to  the  father,  only  in  the 
event  of  the  Plaintiff  having  no  children.  It  was, 
therefore,  highly  improbable  that  the  father  should, 
during  his  life,  derive  any  personal  benefit  from  this 
stipulation.  In  the  second  place,  the  father  had  the 
power  of  appointing  5,000/.,  under  the  marriage  settle- 
ment, in  such  a  manner  as  wholly  to  exclude  the 
Plaintiff  from  deriving  any  benefit  from  it  Though  he 
was  not  prevented  from  doing  this  by  any  covenant 
in  the  deed,  he  seems  to  have  considered  that  he  was 
bound  not  to  do  so,  and  he  has  died  accordingly  with- 
out making  any  appointment  to  exclude  the  Plaintiff. 

In  the  third  place,  it  was  part  of  the  same  transac- 
tion that  the  father  should  assist  the  Plaintiff  in  raising 
1,000/.,  which  was  required  for  his  necessities,  and  this 
was  accordingly  done.  For  the  purpose  for  which  I 
am  now  considering  the  question,  the  circumstance 
that  only  500/.  of  this  was  paid  to  him  is  immaterial ; 
without  the  assistance  of  his  father,  this  could  sum  not 
have  been  raised  by  the  Plaintiff,  except  at  a  ruinous 
sacrifice. 


In 
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In  the  fourth  place,  the  father  was  virtually  a  creditor 
of  the  son  for  976/.,  which  he  gave  up  for  the  rever- 
sionary sum  of  5,790/.  secured  to  him  after  the  death 
of  his  son  without  leaving  issue. 

And  lastly,  in  all  other  respects,  except  the  securing 
this  5,790/.  to  the  father,  the  settlement  is  a  fit  and 
proper  one,  and  one  which,  having  regard  to  the  state 
of  the  family,  might  properly  be  required  by  the  father 
from  his  son.  These  peculiarities  diversify  the  case  from 
almost  all  which  are  to  be  found  in  the  books. 

In  addition  to  all  this,  although  the  delay  is  not 
great,  still  the  fact  is,  that  the  bill  is  not  filed  till  after 
the  death  of  the  father.  It  is  impossible  to  know  what 
course  be  would  have  adopted  with  regard  to  the  ap- 
pointments he  had  the  power  of  making,  if  he  had 
known  that  the  deed  could  not  be  maintained.  If  it 
had  been  expressly  stated,  on  the  face  of  the  deed,  that 
it  was  executed  in  consideration  of  the  father  not  ex- 
cluding his  son,  the  Plaintiff,  from  any  share  of  the 
5,000/. ;  and  also  in  consideration  of  his  assisting  his 
son  in  raising  l,000i  to  be  paid  to  him  at  once,  and  in 
consideration  of  his  father  relinquishing  the  debt  of 
976/.  then  due  to  him  from  the  Plaintiff,  I  should  have 
considered  that  this  was  a  sufficient  consideration  to 
support  the  deed,  though  the  5,970/.  had  been  a  gift 
to  the  father  out  of  the  son's  estate  in  the  event  of 
the  son  having  no  children  ;  provided,  of  course,  and 
on  the  assumption  that  the  contents  of  it  were  fully 
known  to  the  son  at  the  time  when  he  executed  it, 
which,  as  I  have  stated  already,  cannot,  on  the  evidence, 
in  my  opinion  be  doubted. 

I  am,  therefore,  of  opinion  that  I  cannot  make  any 

decree 
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decree  to  direct  this  deed  to  be  delivered  up  to  be  can*        1865. 
celled. 


The  next  question  is,  the  effect  of  it  ?  and  this  resolves 
itself  solely  into  a  question  of  account  between  the  estate 
of  George  Potts  and  the  Plaintiff.  With  respect  to  the 
2,600/.  mortgage  which  was  raised  and  paid  to  Mr. 
Potts,  and  which  by  this  deed  was  made  or  continued 
a  first  charge  on  the  property  of  the  Plaintiff,  and 
which  has  since  been  paid  to  the  mortgagees,  I  see 
nothing  in  this  deed  to  make  this  the  debt  of  the  son  in 
lieu  of  the  debt  of  the  father,  and  the  estate  of  the  father 
will  consequently  be  liable  to  repay  that  amount  to  the 
Plaintiff.  I  am  also  of  opinion  that  as  only  600/.  of 
the  1,000/.  was  paid  to  the  son,  the  remainder,  which 
was  retained  by  or  paid  to  the  father,  must  be  paid  to 
the  son,  who  is  liable  to  repay  the  1,000/.  and  interest 
advanced  by  Messrs.  Burr  $  Gribble.  The  estate  of 
the  father,  therefore,  is  liable  to  repay  that  amount  to 
the  Plaintiff;  but  beyond  this  I  am  of  opinion  that  I 
cannot  go. 

I  am  willing  to  make  a  declaration  to  the  effect  of 
what  I  have  stated.  1  think  that  the  costs  of  all  parties 
now  before  the  Court  must  be  paid  out  of  the  fund  in 
question,  that  is,  the  fund  settled  by  the  deed,  and  that 
the  residue  of  it  must  be  invested  on  the  trusts  of  the 
deed  itself,  viz.,  in  favour  of  the  Plaintiff  for  life,  and 
afterwards  for  his  wife  and  children,  if  he  should  have 
any,  and  subject  thereto,  to  pay  5,900/.  to  the  estate  of 
the  father,  for  the  other  children  of  the  father  George 
Potts,  and  their  issue. 
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In  re  THE  BANK  OF  GIBRALTAR  AND  MALTA 
(LIMITED). 
June  3,  5,  22. 
The  165th        rTIHE  company  was  registered  and  incorporated  in 

"  The  Com-  1863. 

parties  Act, 

1862"  (25  & 

26  Vict.  c.  89)      By  the  articles  of  association,  sums  of  2,000/.  and 

ffcourt  £"  1>00W-  were  to  be  Pa5d  to  Mr-  Coohson  (the  pro- 
compel  a  di-  jector)  for  preliminary  expenses,  &c.  when  the  capital 
repay 'any         (250,000/.)  had  been  subscribed  for,  and  the  deposits 

moneys  of  the  0f  21.  per  share  paid  thereon,  but  they  had  never 
company  mis-  ■  r  * 

applied  or  re-    happened, 
tained,  can 
only  be  ex- 
ercised where        In   1865,  the  company  resolved  upon  winding  up 

upVcommil-    v°lanta"'y»   and    two  liquidators  were   appointed  for 

■ory.  that  purpose.    They  had  proceeded  so  far  as  to  pay 

section  was      the  debts,  and  very  little  remained  to  complete  the 

intended  to  ap-  winding  up,  but  they  had  taken  legal  proceedings  to 

Frwft^mlmich  recover  calls, 
complication 
and  difficulty. 
Petition  by       This  was  a  petition,  presented  by  five  shareholders, 

under  avolun-  aga>nst  ^e  four  directors,  the  liquidators  and  the  com- 

tary  winding     pany,  praying  that  the  company  might  be  wound  up  by 

directors  repay  the  Court,  or  if  not,  under  the  supervision  of  the  Court, 

TedT  T  and  that  Mr>  Coo1iSon  and  the  four  directors  might  be 

improperly  respectively  ordered  to  account  for  and  pay  to  the 

viret  disl  official  liquidator  "  all  sums  of  money  belonging  to  the 

missed,  the  company  improperly  received   by  or   paid   to  them," 

fu^any^lwing  together  with  interest 
by  bill 

The  petition  alleged  that  the  following  acts  had  been 

done 
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done   by   the  directors,  which   were  altogether   ultra 

vires : — 

In  re 

The  Bank  or 
That  they  had  returned  Mr.  Evitt  his  deposit  of  60/.    £'"  ^i™! 
paid  in  respect  of  shares  applied   for  and  allotted  to     (Limited). 
him,  and  had  reduced  by  half  the  number  of  shares 
held  by  three  others  members. 

That  they  had  paid  Mr.  Cookson492L  for  preliminary 
expenses  contrary  to  the  articles,  250/.  for  offices  and 
services,  and  had  compromised  his  claims  by  a  further 
payment  of  1,000/.,  though,  in  the  events  provided  by 
the  articles,  nothing  was  payable  to  him. 

That  they  had  handed  a  cheque  of  the  company  for 
3,200/.  to  a  projected  company  called  the  Levant  Bank, 
in  exchange  for  a  cheque  for  2,500/.,  with  a  view  to  an 
amalgamation  which  never  took  effect. 

The  claim  to  compel  the  directors  to  refund  was 
based  on  "The  Companies  Act,  1862,"  which,  by  the 
138th  section,  enables  contributors  to  apply  to  this 
Court,  where  a  company  is  being  wound  up  voluntarily, 
to  determine  any  question  arising  in  the  winding  up. 
The  165th  section  enacts,  that  when,  in  winding  up,  it 
appears  that  any  director,  &c,  has  misapplied  any 
moneys  of  the  company,  the  Court  may  examine  into 
his  conduct,  and  compel  him  to  repay  any  moneys  so 
misapplied  or  retained. 

Mr.  Jessel  and  Mr.  C.  A.  Holmes  in  support  of  the 
petition. 

Mr.  Southgate  and  Mr.  Fischer  for  the  directors. 

Mr.  Baggdllay  and  Mr.  Pearson  for  the  Liquidators. 
vol.  xxxiv — iv.  p  p  See 
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See  LindUy  on  Partnership  (a) ;    Ex  parte  Chad- 
wick  (b) ;   Ex .  parte  Johnson  (c) ;    The   Madrid  and 

Th«  Ban*  o»  Valencia  Railway  Company  (d). 
Gibraltar 
and  Malta 
tLmiw.)  The  Master  of  the  Rolls. 

I  shall  consider  the  case!  which  I  think  involves  very 
important  considerations. 

The  first  question  is,  whether  a  bill  is  not  necessary 
for  the  purpose  of  obtaining  the  relief  asked  against  the 
directors. 

Assuming  that  difficulty  to  be  got  over,  the  next 
question  arises  under  the  Act  of  Parliament,  which 
is,  whether,  assuming  the  charges  to  be  made  out  on 
the  evidence,  I  can  inquire  into  them  without  taking 
cognizance  of  the  whole  matter  by  making  an  order 
for  the  compulsory  winding  up  of  the  bank,  and  thus 
transfering  the  whole  matter  to  Chambers,  or  whether 
I  ought  to  act  in  a  manner  ancillary  to  the  present 
proceedings,  and  direct  what  ought  to  be  done  by  those 
who  have  the  conduct  of  them. 

Assuming  all  these  difficulties  got  over,  then  comes 
the  question,  whether  such  a  case  is  made  out  on  the 
merits  that  I  ought  to  interfere. 


The  Master  of  the  Rolls. 

June  22.  This  is  a  petition  by  five  contributories  to  this  bank, 

which 


(a)  Page  1070.  (e)  1  Jur.  (N.  S.)9\3. 

(b)  15  Jur.  597.  (</)  2  iliac.  £  Cor.  169. 
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Gibraltar 
and  Malta 
(Limited), 


which  is  now  in  course  of  liquidation  under  a  voluntary  1865. 
winding  up,  praying  in  terms  a  compulsory  winding  up  ^^^^ 
order  under  the  authority  of  the  Court,  and  for  pay*  Xhb  Bank  op 
m  nt  of  certain  sums  by  the  directors.  In  fact,  what  is 
asked  for  at  the  bar  is,  an  order  under  the  138th  sec- 
tion of  the  Act  25  &  26  Vict.  c.  89,  which  is  to  this 
effect :  "  Where  a  company  is  being  wound  up  volun- 
tarily, the  liquidators  or  any  contributory  of  the  com- 
pany may  apply  to  the  Court  in  England,  Ireland,  or 
Scotland,  or  to  the  Lord  Ordinary  on  the  bills  in  Scot- 
land in  time  of  vacation,  to  determine  any  question 
arising  in  the  matter  of  such  winding  up,  or  to  exercise, 
as  respects  the  enforcing  of  calls,  or  in  respect  of  any 
other  matter,  all  or  any  of  the  powers  which  the  Court 
might  exercise  if  the  company  were  being  wound  up 
by  the  Court,  and  the  Court  or  Lord  Ordinary  in  the 
case  aforesaid,  if  satisfied  that  the  determination  of  such 
question  or  the  required  exercise  of  power  will  be  just 
and  beneficial,  may  accede  wholly  or  partially  to  such 
application  on  such  terms  and  subject  to  such  con- 
ditions as  the  Court  thinks  fit,  or  it  may  make  such 
other  order,  interlocutor  or  decree  on  such  application  as 
the  Court  thinks  just." 


But  the  object  really  is  that  which  is  mentioned  in 
the  latter  part  of  the  prayer  of  the  petition,  and  this  is 
required  to  be  done  under  the  165th  section  of  the  act, 
which  is  to  this  effect: — 

"  Where  in  the  course  of  the  winding  up  of  any  com- 
pany under  this  act,  it  appears  that  any  past  or  present 
director,  manager,  official  or  other  liquidator,  or  any 
officer  of  such  company,  has  misapplied  or  retained  in 
his  own  hands,  or  become  liable  or  accountable  for  any 
moneys  of  the  company,  or  been  guilty  of  any  misfeas- 
ance or  breach  of  trust  in  relation  to  the  company,  the 
p  p  2  Court 
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1865.        Court  may,  on  the  application  of  any  liquidator  or  of 

s-^v-^/       any  creditor  or  contributory  of  the  company,  notwith- 

Thk  Bank  op  standing  that  the  offence  is  one  for  which  the  offender 

Gibraltar     jg  criminally  responsible,  examine  into  the  conduct  of 
aid  Malta  .      ,.  ~  ,  ,   ,  . 

(Limited).     &uch  director,  manager  or  officer,  and  compel  him  to 

pay  any  moneys  so  misapplied  or  retained,  or  for  which 

he   has   become  liable   or   accountable,  together  with 

interest  after  such   rate  as  the  Court  thinks  just,  or 

contribute  such  sums  of  money  to  the  assets  of  the 

company  by  way  of  compensation  in  respect  of  such 

misapplication,  retainer,  misfeasance,  or  breach  of  trust 

as  the  Court  thinks  just." 

What  the  Petitioners  complain  of  is,  that  the  directors 
have  improperly  applied  the  assets  of  the  bank,  that 
1,750/.  were  improperly  paid  to  Faithful  Cookson,  by 
whom  the  company  was  originally  got  up,  and  also 
that  they  returned  half  the  deposits  to  two  shareholders 
by  letting  them  off  for  half  the  number  of  shares  which 
had  been  allotted  to  them. 

Upon  giving  this  case  the  best  consideration  1  can,  I 
am  of  opinion,  that  the  combined  effect  of  the  138th 
and  the  165th  sections  does  not  enable  me  to  give  the 
Petitioners  the  relief  which  they  ask  on  this  petition. 
It  is,  in  fact,  a  bill  for  an  account  against  the  directors  in 
the  form  of  a  petition,  and  the  account  is  one  of  a 
nature  which,  in  my  opinion,  would  require  that  a  bill 
should  be  filed  for  the  purpose  of  taking  it.  The  165th 
section  was,  in  fact,  as  I  understand  it,  intended  to  get 
rid  of  the  objection  taken  in  the  case  of  The  Madrid  and 
Valencia  Railway  Company;  but  though  I  do  not  mean 
to  lay  down  that  it  was  not  intended  to  extend  to  giving 
power  to  every  contributory  in  a  winding-up  case  to  call 
upon  the  directors  to  account  for  such  sums  as  might  be 
shewn  to  have  been  retained  or  improperly  applied  by 

such 
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such  director,  I  do  not  think  that  the  object  or  scope  of 

the  clause  is,  to  supersede,  in  every  case,  the  necessity  of 

filing  a  bill  against  directors  for  an  account,  when  the  tHe  Baku  or 

affairs  of  the  company  are  in  the  course  of  winding  up,    Gibraltar 

-i  .  ,  ,        *        .  ahd  Malta 

either  voluntarily  or  under  a  compulsory  order  for  that    (Limited). 

purpose. 

As  I  understand  the  clause  in  question,  a  considerable 
discretion  is  given  to  the  Court  in  these  cases.  In  some 
cases  which  may  be  disposed  of  simply  during  the  wind- 
ing up,  the  Court  may  properly  take  upon  itself  this  duty  ; 
but,  in  cases  of  difficulty  and  complication,  the  Court 
would  probably  consider  that  the  proper  course  to  be 
adopted  would  be,  by  directing  or  giving  leave  to  the 
official  liquidator  to  file  a  bill.  But  in  any  case,  I 
think  the  Court  could  only  properly  exercise  the  power 
given  by  the  165th  section  of  the  Act,  after  it  had  taken 
entire  possession  of  the  whole  matter,  by  making  a 
compulsory  winding  up  order,  and  taking  the  manage- 
ment of  the  whole  matter  into  its  own  hands.  Unless 
this  be  done,  the  138th  section  does  not,  in  my  opinion, 
enable  the  Court  to  direct,  imperatively,  that  any  steps 
to  enforce  such  account  6hall  be  taken  in  the  course  of 
winding  up  the  company. 

It  is  under  this  section  that  the  present  coutribu- 
tories,  who  are  Petitioners,  ask  the  Court  to  em- 
power them  to  proceed  against  the  directors  in  the 
manner  pointed  out  by  the  165th  section.  I  do  not 
think  that  a  sufficient  case  is  made  out  for  that  pur- 
pose ;  but  assuming  it  to  be  so,  I  could  not  compel 
the  directors  to  submit  to  such  account,  unless  I  were  to 
put  an  end  to  the  voluntary  winding  up,  and  take  pos- 
session of  the  whole  matter,  to  do  which,  in  my  opinion, 
no  sufficient  case  has  been  made  out.  The  165th  section 
was,  I  apprehend,  intended  to  apply  to  cases  free  from 

much 
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1865.       much  complication  and  difficulty,  and  not  to  cases  where 
v-**v^/      questions  of  nicety,  both  of  law  and  fact,  would  have 

The  bZk  of  to  **  tried- 
Gibraltar 

and  Malta  .       .  . 

(Limited).         ror  the  purpose  of  considering  this  question,  I  have 

read  the  memorandum  of  association,  the  affidavits  made, 

and  looked  into  the  accounts  furnished  to  me,  and  it 

seems  to  be  that  a  question  of  nicety,  both  of  law  and  of 

fact,  would  have  to  be  determined  against  these  directors, 

in  order  to  make  them  personally  liable,  and  I  consider 

it  clear,  that,  in  such  a  case,  the  directors  are  entitled  to 

have  the  whole  matter  distinctly  put  in  issue  against 

them  by  a  bill  before  they  are  called  upon  to  answer  the 

case  alleged. 

As  for  a  supervision  order,  as  asked  for  by  Mr. 
Jessel,  I  am  of  opinion  that  no  order  of  that  descrip- 
tion, (assuming  that  I  have  power  to  make  it  under  this 
statute,)  would  be  advisable.  If  it  is  meant,  by  a  super- 
vision order,  that  this  Court  is  merely  to  see  what  is 
done  by  the  official  liquidator  in  a  voluntary  winding 
up,  and  to  sanction  his  proceedings,  it  would,  iu  that 
case,  be  an  idle  expense.  If  more  than  that  be  meant, 
it  would  put  an  end  to  the  voluntary  proceedings  alto- 
gether. In  my  opinion,  either  this  Court  should  take 
the  whole  control  of  the  matter,  or  it  should  be  left  to 
its  present  mode  of  winding  up. 

I  think  no  case  is  made  out  for  disturbing  the 
present  course  of  proceeding,  and  though  it  will  still 
remain  open  to  the  Petitioners  to  61e  any  such  bill 
as  they  may  be  advised  against  the  directors,  I  must 
decline  to  make  'any  order  on  this  petition.  The  costs 
must  follow  the  event. 

Note.-— Affirmed  by  the  Lords  Justices,  17th  Nov.,  1866. 
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BAINTON  v.  BAINTON. 

June  15. 
TN   1827,  some  leaseholds  for  lives,  limited  to  one  Leaseholds  for 

A     and  his  heirs,  were  conveyed  to  the  use  of  Mrs.  hfeweresettled 
1  J  by  deed  on  the 

Elizabeth  Sainton  for  life,  with  remainder  to  her  hug-  parents  for 

band,  Mr.  Thomas  Sainton,  for  life,  with  remainder  to  ~^^  *~ihe 

the  use  of  all   and   every  the   child  and  children  of  children  of  the 

___  ___  __  wife  eoiinllv 

Elizabeth  (the  wife  of  Thomas  Sainton),  lawfully  be-  an(j  tj,e  heirs 
gotten  or  to  be  begotten,  and  if  more  than  one,  equally  of  their  bodies, 
•       i,  ..    i  t  .  .     ■  l?  and  if  but  one 

to  be  divided  amongst  them,  share  and  share  alike,  as  child  then  to 

tenants  in  common,  and  not  as  joint  tenants,  and  of  Jh^heirstf  hU 
the  several  and  respective  heirs  of  the  body  and  bodies  body,  and  in 
of  all  and  every  such  child  and  children  lawfully  issu-  ^^  totnec 
ing;  and  if  there  shall  be  but  one  such  child,  then  to  heirs  of  the 
the  use  of  such  only  child,  and  the  heirs  of  his  or  her  that  there    ' 
body  lawfully  issuing,  and  in  default  of  such  issue,  to  were.D<j CTOW 
the  use  of  the  heirs  of  the  said  Elizabeth,  the  wife  of  between  the 
the  said  Thomas  Sainton,  for  even  iStonlhf 

death  of  a 
child  without 
Mr.  Sainton  died  in  1842;  his  wife  Mrs.  Sainton  issue  and  with- 

survived  him,  and  died  in  1864.  made™ygdis- 

position,  his 
share  went  to 
Mrs.  Sainton  had  eight  children,  and  two  of  them,  the  heir  of  the 

Thomas  and  Martha,  had  died  in  their  mother's  life- 
time, without  having  married  and  without  having  exe* 
cuted  any  assurance  of  their  shares  in  the  property* 


By  this  Special  case,  it  was  contended  by  one  of  the 
children,  Henry  William  Sainton,  who  was  the  heir-at- 
law  of  Mrs.  Sainton,  that  the  property  was  divisible 
into  eight  shares,  and  that  the  two-eighth  shares,  on  the 

deaths 
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1865. 
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deaths  of  Thomas  and  Martha  without  issue,  resulted 
to  their  mother,  and  had  devolved  upon  him  as  special 
occupant. 

Other  parties  contended,  that  in  the  events  which 
had  happened,  the  property  was  now  divisible  into  six 
shares,  and  that  each  of  the  six  surviving  children  were 
entitled  absolutely  to,  or  at  any  rate  to  a  base  fee  in, 
one  of  such  six  shares. 


The  question  for  the  opinion  of  the  Court  upon  this 
special  case  was,  in  what  shares  the  Plaintiffs  and 
Defendants  were  respectively  entitled  to  the  property, 
and  to  whom  and  in  what  manner  the  trustees  ought  to 
convey  the  same. 

Mr.  Bury.  The  property  is  divisible  into  sixths.  It 
is  not  intended  to  argue  that  cross-remainders  can  be 
implied,  because  this  is  the  case  of  a  deed,  but  cross- 
remainders  may,  nevertheless,  be  raised  by  the  general 
words  in  a  deed ;  Doe  d.  Watts  v.  Wainewright  (a). 
No  precise  words  are  necessary  for  that  purpose,  and 
those  here  used  are  sufficient.  The  deed  says  that  the 
estate  is  to  go  to  the  children  equally  in  tail,  but  if 
there  shall  be  but  one  such  child,  such  child  is  to  take 
the  whole,  and  there  is  no  gift  over  unless  the  issue  of 
all  should  fail.  These  words  amount  to  a  sufficient 
declaration,  that  unless  there  should  be  a  total  failure 
of  all  the  children,  the  property  is  not  to  go  over.  This 
object  could  not  be  effected,  except  by  keeping  the 
estate  together,  and  by  giving  over,  upon  the  death  of 
any  child  without  issue,  his  share,  whether  original  or 
accrued,  to  the  survivors.  The  Court  must  conse- 
quently 


(a)  5  Term  Rep.  427,  and  4  Cruise,  Digest.  459. 
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quently  hold,  that  there  are  cross  remainders  as  to  the        1865. 

accruing  and  original  shares.  ^-^^^ 

Bain  t  oh 
v. 
The  case  is  distinguishable  from  Edwards  v.  Allis-      Baikton. 

ton  (a),  in  which  the   express   cross-remainders   were 

only  of  the  original  shares.    Here  there  is  a  limitation 

of  the  whole  to  an  only  child  in  tail. 

Mr.  Macnaghton,  for  the  heir-at-law,  was  not  heard. 

The  Master  of  the  Rolls,  held,  that  the  property 
was  divisible  into  eighths,  and  that  Henry  William 
Bainton  was  entitled  to  two-eighths  as  heir  of  his 
mother,  and  one-eight  in  his  own  right. 

(a)  4  Ruu.  78/  and  tee  Doe  dem.  Clift  v.  Birkhead,  10  Etch.  1 10. 


Reg.  Lib.  1865,  A.  Fol.  1248. 
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BANKS  v.  GIBSON. 

July  18,19,21. 

A  partnership   TN  1850,  Mr.  Banks  and  Mr.  Gibson,  the  Defendant, 

for'fwarteen  °n  entered  into  partnership  for  fifteen  years,  as  manu- 

years  between    facturers  of  pencils  at  Keswick,  and  on  the  death  of 
B.andG.  .     .         ,  ,  .  '  ... 

under  the  style  either,  during  the  term,  his  executors  or  administrators 

o  " h  A'  ^°"  were   to  ^ave  *'ie  °Pt'on  °f  e>tner  retiring  from  the 
lution,  the  as-    business  or  continuing  it  with  the  survivor.  The  business 

dHdedTlnit      waa  car"ec*  on  under  the  firm  of  Banks  §f  Co. 
no  arrange- 
ment was  come 
to  as  to  the  In  1860,  Mr.  Banks  died,  and  the  Plaintiff,  his  widow 

that6 the  name  an<*  administratrix,  continued  to  carry  on  the  business 

or  style  of        with  Mr.   Gibson,  the  Defendant,  but  misunderstand- 

"  R.  Sf  Co.*  .  . 

formed  an        ings  having  arisen,  the  partnership  was  dissolved  on 

undivided  as-     the  15th  of  June    1864- 
set  of  the 
partnership 
which  be— 

longed  to  the        In  September,    1864,   the   Plaintiff  and   Defendant 

partners  in       agreed  on  a  division  of  the  stock-in-trade,  and  that  the 
common  after       °  ' 

the  dissolution,  trade  labels  and  stamps  should  be  destroyed, 
and  that  B. 
was  not  en- 
vent  G  using        ^ne  Plaintiff  afterwards  carried  on  the  same  business 
the  style  of       at  Keswick,  under  the  name  of  Banks  Sr  Co..  and  of 
in  his  business,  which  firm  she  represented  herself  to  be  the  successor. 
The  Defendant  also  carried  on  the  same  business,  at 
the  old  premises,  under   the    name  of  Banks  £f  Co. 
The  Plaintiff  Mrs.  Banks  instituted  this  6uit  against 
Mr.  Gibson  to  restrain  him  using  the  name  of  Bankt 
Sf  Co.,  or  the  name  of  Banks,  in  connexion  with  his 
business. 

The  Defendant,  by  his  answer,  submitted  that  he 
ought  not  to  be  restrained  from  using  the  name  of 

Banks 
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Banks  fr  Co.,  as  the  same  was  being  used  by  him,  1865. 
and  he  insisted  that  the  Plaintiff,  by  holding  herself 
out  to  the  public  as  the  successor  of  the  late  firm  of 
Banks  ft  Co.,  in  her  price  lists  and  circulars,  and 
by  otherwise  representing  to  the  public  the  nature  of 
her  connexion  with  the  said  late  firm,  and  by  herself 
using  the  name  of  Banks  §  Co.9  as  she  had  done, 
had  disentitled  herself  to  relief  in  respect  to  the  matters 
complained  of  in  her  bill. 

Mr.  Selwyn  and  Mr.  Speed  for  the  Plaintiff.  The 
Defendant  has  no  right,  after  the  dissolution  of  the 
partnership,  to  continue  to  use  the  name  of  the  old 
firm,  nor  is  he  entitled  to  use  the  Plaintiff's  name  of 
"Banks"  in  connexion  with  his  own  private  busi- 
ness. It  is  both  an  injury  to  the  Plaintiff  and  a  decep- 
tion on  the  public,  and  which  the  stipulation  for  the 
destruction  of  the  labels  and  dies  was  intended  to 
prevent.  They  cited  Smith  v.  Everett  {a) ;  Milling  ton 
v.  Fox(b) ;  Churton  v.  Douglas  (c) ;  Mellersh  v.  Keen 
(No.  2)(d);   Robertson  v.  Quiddington(e). 

Mr.  W.  M.  James  and  Mr.  C.  Hall  for  the  Defend- 
ant. This  is  a  case  of  first  impression.  This  partner- 
ship name  is  a  trade  mark  and  forms  part  of  the  assets 
of  the  firm,  the  same  as  would  be  the  case  in  regard  to 
the  banks  of  Childs  k  Co.  or  Coutts  fr  Co.  The  joint 
tenancy  in  the  name  became  severed  by  the  dissolution, 
and  the  late  partners  thenceforward  enjoyed,  in  com- 
mon, the  right  of  using  the  name  of  the  firm.  Until 
some  other  arrangement  has  been  come  to  between 
them  on  the  subject,  the  Plaintiff  and  Defendant  have 

both 


(a)  27  Beav.  446.  (d)  28  Beav.  453. 

(6)  3  Myl.  if  O.  338.  (e)  28  Beav.  529. 

(0  Jokm.  174. 
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both  a  right  to  use  the  name  of  the  old  firm.  The 
Plaintiff  has  shewn  no  exclusive  right,  the  invasion 
of  which  the  Court  can  be  called  on  to  protect.  They 
cited  The  Leather  Cloth  Co.  v.  The  American  Leather 
Cloth  Co.  (a)  ;  Webster  v.  Webster  (J) ;  Lewis  v.  Lang- 
don  (c);  Dent  v.  Turpin  (d) ;  Hancock  v.  Bewley(e); 
Johnson  v.  Helleley  (/). 

Mr.  Selwyn,  in  reply,  referred  to  Mathers  v.  Green(g); 
Croft  v.  Day  (A) ;  Clark  v.  Freeman  (i) ;  Bradbury  ?. 
Dickens  (A) ;     Hall  v.    Barrows  (/) ;    Bury  v.  Bed- 
ford (m). 

77<e  Master  of  the  Rolls. 

I  am  of  opinion  that  the  Plaintiff  is  not  entitled  to 
require  the  Defendant  to  discontinue  usiug  the  style 
of  Banks  §f  Co.  The  principles  upon  which  this 
depends  are  plain,  and  have  been  settled  in  the  cases 
which  have  been  referred  to.  The  state  of  the  case 
seems  to  be  this: — The  Plaintiff's  husband  entered  into 
partnership  with  the  Defendant  for  the  term  of  fifteen 
years,  and  they  carried  on  business  until  the  death  of 
the  Plaintiff's  husband,  in  1860.  The  articles  of  part- 
nership contained  a  proviso,  that,  in  the  event  of  the 
death  of  either  of  the  partners,  before  the  expiration 
of  the  term  of  fifteen  years,  his  executors  or  adminis- 
trators should  have  the  option  either  of  retiring  from 
the  partnership,  or  of  continuing  it  with  the  surviving 
partner. 

What 

(a)  1  Hem.  $  Mil.  271,  and         (g)  34  Beav.  170. 
H.  ofL.  Cos.  (h)  7  Beav.  84. 

(6)  3  Swan.  490,  n.  (•)   11  Beav.  112. 

(c)  7  Si7wm*,421.  (A)  27  Beav.  53. 

(d)  2  Johns.  4  Hem.  139.  (/)  32  L.  /.,  CM.  548,  <nd  tf 
(r)  Johns.  601.  L.  /.,  Ch.  204. 

(7)34    Beav.     63,     and    2  (*»)  33  L.  /.,  CM.  465. 

De  Gex,  J.  £  Sm.  446. 
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What  took  place  was  this:— the  Plaiutiff's  husband  1865. 
died  in  1860,  and  the  Plaintiff,  as  his  administratrix, 
continued  the  partnership  with  the  Defendant  for 
four  years;  they  then  dissolved  the  partnership  and 
divided  the  assets  between  them  as  they  thought  fit. 
The  name  or  6tyle  of  the  firm  of  Banks  §f  Co.)  in 
which  the  Defendants  had  been  engaged  for  a  period  of 
fourteen  years  was  an  asset  of  the  partnership,  and  if  the 
whole  concern  and  the  goodwill  of  a  business  had  been 
sold,  the  name,  as  a  trade  mark,  would  have  been  sold 
with  it  If,  by  arrangement,  one  partner  takes  the 
whole  concern,  there  must  be  a  valuation  of  the 
whole,  including  the  name  or  style  of  the  firm.  But 
if  the  partners  merely  divide  the  other  partner- 
ship assets,  then  each  is  at  liberty  to  use  the  name 
just  as  they  did  before.  It  is  the  same  as  if  two  per- 
sons, who  alone  carried  on  the  business  of  Child  fr  Co.f 
thought  fit  to  separate,  each  would  be  entitled  to  use 
the  name  by  which  they  carried  on  their  business. 

The  case  here  would  have  been  different,  if  the 
Plaintiff  had  stipulated  that  the  Defendant  should  not 
use  the  name;  but  they  have  divided  the  rest  of  the 
partnership  property,  and  have  left  the  name  or  style 
to  be  enjoyed  in  common.  I  am  of  opinion  that  the 
Plaintiff  is  not  entitled  to  an  injunction,  and  the  bill 
must  be  dismissed  with  costs. 


CASES  IN  CHANCERY. 


Re  CRUMP. 

Ju/y  1,18. 

Stock  in  Court,  T)Y  the  combined  effect  of  her  marriage  settlement, 
lutely  to  the  dated  in  1823,  a  will  of  a  testatrix,  who  died  in 

separate  use  of  1864,  and  a  subsequent  deed  of  appointment  executed 
woman,  or-       in  1865,  Mrs.  Sarah  Crump  was  absolutely  entitled  to 

heT^etS.to  a  sum  of  4>000Z-  for  her  seParate  use.     This  had  been 
be  transferred    paid  into  Court  under  the  Trustee  Relief  Act. 
into  the  joint 
names  of  her- 

hu!bandhher  Mrs.  Crump,  by  her  next  friend,  together  with  Mr. 
separate  ex-  Crump,  her  husband,  presented  a  petition,  praying  that 
consent  being  ^e  sum  'n  question  might  be  transferred  into  the  joint 
dispensed  names  of  "the  Petitioners,  the  Rev.  Charles  C.  Crump, 
and  Sarah,  his  wife." 


The  Master  of  the  Rolls  had  made  the  order,  hut  the 
Registrar  objected  to  draw  up  the  order.  He  had  re- 
ferred to  Wordsworth  v.  Dayrell(a). 

Mr.  Buchanan  now  asked  that  the  order  might  be 
drawn  up,  or,  if  that  could  not  properly  be  done,  either 
that  a  commission  might  issue  for  taking  Mrs.  Crumps 
consent,  or  that,  upon  her  written  request  duly  verified, 
the  order  might  be  made,  as  she  did  not  desire  the 
stock  to  be  sold. 

The  Master  of  the  Rolls  made  the  order,  saying, 
he  must  assume  that  the  solicitor  had  due  authority 
to  present  the  present  petition. 

(a)  4  W.  Rep.  689. 
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NAYLOR  v.  ROBSON. 

June  10. 

ANN  BANNING  had    two  sons,    William  and  Legacy  to  ^. 
J^X.       j  »  f°r  l»e.  and  at 

«/<M».  her  death  to 

be  equally  di- 
vided between 
The  testator,  her  uncle,  after  referring  to  them  by  her  two  sons 

name,  and  giving  them  legacies,  gave  Ann  Banning  the  aimed)6©* 

interest  of  400Z.  for  life,  "and  at  their  mother's  death,  given  to  the 

the    400Z.   to  be  sold  out  and  to  be  equally   divided  them:— Held, 

between  her  said  two  sons  or  given  to  the  survivor  of  that  the  «ir- 

M  vivorship  bad 

them.  reference  to 

the  death  of 
the  tenant  for 
William  attained  twenty-one  and  died  in  1862 ;  Ann  life. 

Banning  died  in  1865,  and  John  was  still  living  and  had 

attained  twenty-one. 

By  this  petition,  he  claimed  the  whole  400Z.  by  sur- 
vivorship. 

Mr.  Cutler  for  the  Petitioner. 

Mr.  Humphrey,  contra. 

Blackmore  v.  Snee  (a) ;   Crozier  v.  Fisher  (b) ;    Bou- 
verie  v.  Bouverie  (c)  were  cited. 

The  Master  of  the  Rolls. 

This  is  a  mere  gift  to  Ann  Banning,  widow,  for  life, 

with 

(a)  1  DeG.Sf  J.  455.  (c)  2  PhiMp$,  349. 

(6)  4  Rums.  398. 
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1865.        with    remainder  to   her  two  sons   or  the  survivor  of 
them. 

I  am  of  opinion  that  the  Petitioner  John  Banning, 
who  was  the  survivor,  takes  the  whole  fund. 


Beg.  Lib.  1865,  B.  Fol.  1365. 


June  15. 

In  a  auit  for 
partition  of 
property  in 
which  an  in- 
fant was  in- 
terested, the 
estate  was 
sold:—  Held, 
that  the  costs 
subsequent  to 
the  first  de- 
cree ought  to 
be  borne  by 
the  aggregate 
amount  of 
the  purchase- 
moneys. 


COVENTRY  v.  COVENTRY. 

i^NE  of  the  Plaintiffs,  Charles  Coventry,  an  infant, 
^-^  was  tenant  in  common  with  three  others  of  a 
copyhold  estate.  This  suit  having  been  instituted  for  a 
partition,  a  decree  was  made,  on  the  1 6th  of  April, 
1864,  by  which  it  was  declared,  that  the  infant's  costs 
were  "a  charge  upon  and  ought  to  be  raised  by  a  sale  of 
his  one-sixth  part  or  share  of  and  in  the  copyhold  here- 
ditaments. And  it  appearing  that  it  would  be  for  the 
benefit  of  the  infant  that  the  copyholds  should  be  sold 
in  the  entirety/'  and  the  other  parties  consenting,  a  sale 
of  the  copyholds  was  ordered  to  be  made  (a). 

The  property  was  accordingly  sold  and  the  cause 
came  on  for  further  consideration,  when  a  question 
arose  how  the  subsequent  costs  ought  to  be  borne. 

Mr.  W.  Pearson,  Mr.  Hanson,  Mr.  J.  W.  Rooth  and 
Mr.  Simmons  for  different  parties. 


Elton  v.  Elton  (J)  was  referred  to. 


Tk 


(a)  See  Fleming  v,  Armitrong, 
ante,/?.  109,  and  Davit  v.    Tut- 


vey%  32  Brav.  554. 
(6)  27  Beav.  632. 
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The  Master  of  the  Rolls  held,  that  the  costs  of  the 
Plaintiffs  and  Defendants,  up  to  and  including  the  costs 
of  the  original  hearing,  ought  to  be  borne  and  paid  by 
and  out  of  their  respective  shares  of  the  purchase 
moneys,  and  that  the  costs  subsequent  thereto  ought 
to  be  borne  and  paid  out  of  the  aggregate  amount  of 
the  purchase  moneys. 


1865. 

Coventry 

r. 
Coventry. 


Keg.  Lib.  18C5,  A.J'ol.  1255. 


HOWELLS  v.  WILSON. 

r|>HIS  was  a  suit  by  a  mortgagor  against  the  mort- 
gagee  for  redemption.  The  Defendant,  the  mort- 
gagee in  possession  set  up,  as  a  defence,  a  contract  for 
the  purchase  of  the  equity  of  redemption,  but  the  Plain- 
tiff insisted  that  it  had  been  long  since  abandoned.  At 
the  hearing 

Mr.  Jessel  and  Mr.  Blackmore  a^ked  for  the  usual 
decree  for  redemption,  insisting  that  the  disputed  con- 
tract must  be  made  the  subject  of  an  independent 
suit,  and  could  not  be  used  as  a  defence  to  the  present 
suit. 

Mr.  Hobhouse  and  Mr.  Bilton  for  the  Defendant. 
The  Plaintiff  seeks  simply  to  enforce  an  equity,  this 
the  Defendant  is  entitled  to  meet  by  a  counter  equity. 
The  decree  now  to  be  pronounced  must  be  made  con- 
sistent with  the  existing  rights  of  the  parties,  and  there- 
fore the  Defendant's  right  under  the  contract  must  be 
considered  by  the  Court. 

vol.  xxxiv  —  iv.  qq  The 


July  12. 

In  defence  to 
a  bill  for 
redemption, 
the  mortgagee 
set  up  a  con- 
tract entered 
into  with  him 
by  the  mort- 
gagor for  the 
sale  to  him  of 
the  equity  of 
redemption. 
This  the  mort- 
gagor insisted 
had  been 
abandoned : — 
Ht  Id,  that  this 
defence  could 
only  be  made 
available  by  a 
cross  bill. 
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1865. 


The  Ma8teb  of  the  Rolls. 

The  Defendant  might  plead  a  release  of  the  equity  of 
redemption,  which  would  be  a  bar  to  this  suit;  but  a 
contested  contract  for  the  purchase  of  the  equity  of 
redemption  must  be  made  the  subject  of  a  cross  suit: 
it  is  no  defence  to  the  present  bill. 

I  will  make  a  decree  for  redemption,  but  without 
prejudice  to  any  right  the  Defendant  may  have  under 
the  contract. 


July  19. 

Ad  executor 
may  be  de- 
prived of  his 
costs  of  suit 
upon  a  decree 
made  on  an 
administration 
summons  and 
without  a  hill 
charging  him 
with  miscon- 
duct. 


Re  KING. 

GILBERT  v.  LEE. 

A  DECREE  had  been  made  upon  an  administration 
-*"*-  summons,  for  the  administration  of  the  testator's 
estate,  and  the  matter  now  came  on  for  further  con- 
sideration. 

Mr.  Randall,  for  the  Plaintiff,  argued  that  the  con- 
duct of  the  executor  had  been  so  vexatious  and  improper 
as  to  disentitle  him  to  his  costs. 


Mr.  C.  Brown,  for  the  executor,  argued  that  a  Plain- 
tiff, who  sought  to  deprive  an  executor  or  trustee  of  his 
costs,  was  bound  to  make  out  a  case  for  it  by  bill)  in 
order  that  the  Defendant  might  have  an  opportunity 
of  meeting  it. 

The  Master  of  the  Rolls  held,  that  the  course  of 
conduct  of  the  executor  both  prior  to  the  suit,  and  in 
taking  the  accounts,  had  disentitled  him  to  his  costs, and 
that  it  was  not  necessary  to  file  a  bill  for  the  purpose 
of  depriving  him  of  them. 
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POWELL  v.  OAKLEY. 

July  24. 

fT^HE  18  k  19  Vict.  c.  43,  enables  infants,  u  upon  or  The  18  &  19 

in  contemplation  of"  their  marriage,  to   make,  ^c-43» 

r   .  °  *  *  renders  valid  a 

with  the  approbation  of  the  Court  of  Chancery,  valid  post-nuptial 

settlements  of  their  real  or  personal  property.  an  infant's  es- 

tate made  with 
A  female  ward  of  Court  had  married  without  the  tioVo9the 
sanction  of  the  Couit,  and  was  still  an  infant,  and  an  Court 
order  had  been  made  for  the  settlement  of  her  real  and 
personal  estate.     The  question  which  now  arose  was, 
whether  the  above  act  applied  to  a  post-nuptial  settle- 
ment. 

Mr.  Speed  for  the  trustees  and  wife. 

Mr.  Jackson  for  the  husband. 

The  Master  of  the  Rolls. 

I  think  the  words  are  large  enough  to  comprise  a 
post-nuptial  settlement  But  if  it  were  otherwise,  this 
is  a  case  in  which  I  should  get  over  the  difficulty  by 
making  the  husband  enter  into  a  covenant. 


QQ2 


1865. 
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June  5,  6,  12. 

Devise  of 
landa,  &c, 
situate,  lying 
and  being 
within  the 
parish  of  G.t 
"  with  the 
appurte- 


LISTER  v.  PICKFORD. 


fT^HE  testator  devised  his  manor  and  advowson  of 
Goulceby,  with  their  appurtenances,  &c,  t€  arid 
all  and  every  his  messuages,  lands,  tenements,  tit. lies 
and  tithe  commutation  rent-charge  and  hereditaments, 
situate,  lying  and  being  within  the  said  manor  and  parish 
nances,"  held  of  Goulceby,  with  the  appurtenances , '  to  George  Ar£/i*** 
hnd?th\n>-  Lister  for  life>  wilh  remainder  to  his  child  or  children 
three  and  a-  in  tail.  The  trustees  of  the  will  (Francis  Pickford  and 
the  parisVof     George  Jackson)  had,  during  the  minority  of  any  tenant 

A.,  which  had  \n   tail,  power  to  lease   and   to   enter   into   and     l*oId 
been  allotted  in  .  ,  ,       ,  r  .• 

respect  of  land  possession  of  the  estate  and  to  apply  the  rents  Fox*    tne 

in  both  maintenance  of  the  minor, 

parishes,  and 
which  had 

?etWand  wcu-         The  testator  also  devised  the  legal  estate  in  his   rcsi- 
pied  together,    duary  real  estate  to  the  trustees,  Francis  PickforaT  »nd 

by  the  earliest    George  Jackson,  and  their  heirs,  upon  trust  to  pay    the 
authority,  re- 


peated without 
contradiction 
to  the  latest, 
that  land  can- 
not be  "  appur- 
tenant" to 
land,  and  the 
word  "  appur- 
tenances   only 


rents  to  Matthew  Henry  Lister  until  he  should  dispose 
thereof  by  anticipation,  with  remainder  over. 

The  testator  died  in  1842. 

The  testator  had  a  considerable  estate  situate  ira  the 
iVcTuTeVinco/-  parish  of  Goulceby,  and  he  had  about  thirty-three  a*~*d 
poreal  heredi-     a.hajf  acreg  of  ,an(J   jn    lhe  ;sh  Qf  A$ierby.     TV**** 

tamentssuchas  r  *  #f»p 

rights  of  way,    thirty-three  and  a-half  acres  had  been  allotted  to    t-ne 

noUndude68     fat,,er  of  lhe  testator,  under  an  Inclosure  Act,  in  1  77^ 

additional  land.  They  were  allotted  in  respect  of  lands  held   partly     ,n 

*»«»*•  Aster  by 

who  is  in  pos-  AS****     * 

session  of  land  - 

is  so  on  behalf  of  his  cestui*  que  trust  and  his  making  a  mistake  as  to  the  persons  ^**Q 
really  are  bis  cettuit  que  trial  cannot  affect  the  rights  of  the  cat  u  is  que  trust  iniC  **• 
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Asterby  and  partly  in  Goulceby,  or  at  least  respecting  1865. 
the  position  of  which  there  existed,  at  that  time,  con- 
siderable doubt.  Forty-two  and  a-half  acres  had  also, 
at  the  same  time,  been  allotted  in  respect  of  lands  in 
Goulceby.  The  testator,  at  the  date  of  his  will  and  of 
his  death,  had  no  other  lands  in  Asterby  than  the  thirty- 
three  and  a-half  acres;  they  had  always  been  let  with 
the  lands  in  Goulceby ;  they  had  always  been  included 
in  the  same  lease ;  always  held  under  one  instrument 
and  the  tenant  had  paid  one  rent  for  the  whole,  and  the 
lease  had  been  indorsed  on  the  outside  "  lease  of  farm 
in  Goulceby"  At  the  same  time,  the  lands  were  well 
known  to  be  situated  in  Asterby,  and  were  so  expressed 
in  the  description  of  parcels  contained  in  the  body  of  the 
lease  itself,  though  the  testator  had  no  other  lands  in 
Asterby  except  these. 

On  the  death  of  the  testator  in  1812,  George  Arthur 
Lister  entered  into  possession  not  only  of  the  estate  in 
Goulceby,  but  also  of  the  thirty-three  and  a-half  acres 
in  Asterby,  it  being  supposed  that  the  latter  passed 
to  him  for  life  under  the  will,  as  being  appurtenant  to 
the  Goulceby  estate.  In  1847  he  granted  a  lease  of  the 
whole  for  fourteen  years. 

George  Arthur  Lister  died  in  1850  leaving  an  only 
child,  Emily,  who  afterwards  married  Mr.  Bagnell. 

On  the  death  of  George  Arthur  Lister,  his  daughter 
being  a  minor,  the  trustees,  Pickford  and  Jackson,  under 
the  power  given  them  by  the  will,  entered  into  possession 
of  the  Goulceby  estate  and  of  the  thirty-three  and  a-half 
acres  at  Asterby,  and  a  suit  being  instituted  on  behalf 
of  Miss  Lister  for  her  maintenance  and  guardianship, 
the  trustees  made  various  payments  for  her  maintenance, 
out  of  the  rents  of  the  estate,  and  they  accumulated  the 

surplus* 
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surplus.  In  May,  1861,  the  lease  granted  by  Gtargt 
Arthur  Lister  expired,  and  the  trustees,  under  the  power 
given  to  them  during  Miss  Lister's  minority,  granted 
a  new  lease  in  July,  1861,  which  was  still  subsisting. 

Miss  Lister  attained  twenty-one  in  1863,  and  after- 
wards married  Mr.  Bagnell.  This  bill  was  filed  in 
1864  by  Matthew  Henry  Lister  against  the  trustees  and 
Mr.  and  Mrs.  Bagnell,  seeking  a  declaration  that  the 
thirty-three  and  a-half  acres  at  Asterby  formed  part  of 
the  testator's  residuary  estate,  and  for  an  account  of  the 
rents. 

The  first  question  was,  whether  the  thirty-three  and 
a-half  acres  lying  in  Asterby  passed  under  the  devise  in 
the  will  of  lands  in  "  the  manor  and  parish  of  Goukeby, 
with  the  appurtenances."  And,  secondly,  whether  the 
Plaintiffs  claim  was  barred  by  the  Statute  of  Limi- 
tations. 

Mr.  Selwyn  and  Mr.  Speed  for  the  Plaintiff.  First, 
the  thirty-three  and  a-half  acres  did  not  pass  under  the 
specific  devise  of  lands  situate  in  the  parish  of  Goulceby, 
for  they  are  situate  in  Asterby,  and  a  devise  of  lands  in 
one  parish  will  not  pass  lands  in  another  parish,  though 
they  may  be  both  let  together;  Evans  v.  Ang  ell  (a);  Webber 
v.  Stanley  (b);  Buck  v.  Nurton(c);  Jar  man  an  Wills  (d)» 
Neither  can  they  pass  as  appurtenant  to  the  Goulceby 
property,  for,  in  law,  one  piece  of  land  cannot  be  appur- 
tenant to  another ;  Buszard  v.  Capel  («). 

Secondly.  The  Statute  of  Limitations  (3  £-  4  Will-  *> 

c.  27)  has  no  application  to  this  case.   There  is  an  exp***81 

trust 

(o)  2«  Bern.  202.  (d)  Vol.  1,  p.  743  (3rrf  «/*'♦) 

(h)  16  C.  B.  Rep.  (N.S.)  698.  (e)  8  Barn.  $  O.  141. 

(c)  1  Bos.  $  P.  53. 
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trust  of  the  land,  which,  under  the  25th  section,  pre- 
vents the  trustees  from  setting  up  the  statute.  Choi- 
rnondeley  v.  Clinton  (a);  Sturgis  v.  Morse (b).  So  long 
as  property  is  held  by  trustees  the  Statute  of  Limitations 
and  the  objection  of  laches  are  inapplicable ;  Mills  v. 
£>rewitt(c);  and  it  can  never  apply  as  between  cestui* 
que  trust.  A  trustee  in  possession  holds  the  property  for 
the  rightful  cestui  que  trust,  whose  title  he  is  not  allowed 
to  repudiate,  for  to  do  so  would  be  a  breach  of  trust 
conferring  no  right  on  any  one ;  Sturgis  v.  Morse  (ft). 
Here  the  trustees  have  not  acted  adversely,  but  under  a 
mistake  common  to  all,  as  to  the  rights  of  the  parties 
under  the  will ;  Downes  v.  Bullock  (d). 
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Mr.  Southgate  and  Mr.  Karslake  for  Pickford  and 
Jackson. 

Mr.  Williamson  for  the  assignees  of  the  tenant  in  tail. 

Mr.  Hobhouse  and  Mr.  Biggins  for  Mr.  and  Mrs. 
Bagnell  and  the  trustees  of  their  settlement.  First, 
having  regard  to  the  nature  of  this  property,  and  the 
way  in  which  it  had  been  acquired,  dealt  with  and 
described,  it  passed  under  the  word  "  appurtenances " 
in  this  will ;  Bibon  v.  Hibon  (e). 

Secondly.  The  Statute  of  Limitations  is  applicable  to 
the  case.  It  began  to  run  from  the  death  of  the  testator 
in  favor  of  those  in  adverse  possession,  and  its  operation 
has  never  been  arrested. 


Thirdly.  The  trustees  entered  only  in  their  character 
of  trustees  for  the  infant,  and  not  as  trustees  for  the 

Plaintiff, 

(a)  2  Jac.  if  W.  175 :  4  Bligh,  (c)  20  Bear.  632. 

(O.  S.)  1.  (d)  25  Beav.  54 ;  9  H.  of  L. 

(b)  26  Beav.  502;  3  Ve  G.      Cm  1. 

4  J.  1.  (c)  32  L.  J.  (Chanc.)  374. 
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Lister 

v. 

Pickpord. 
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Plaintiff*,  and  their  possession  has  always  been  adverse 
to  the  right  of  the  Plaintiff. 

Mr.  Selwyn,  in  reply,  referred  to  the  more  recmt 
decisions  as  to  the  construction  of  the  word  "house" 
under  the  Lands  Clauses  Consolidation  Act.  See  Fer- 
gusson  v.  The  London  and  Brighton  Railway  Com- 
pany (a),  and  the  cases  there  cited. 


June  12.  The  Master  of  the  Rolls. 

I  am  of  opinion  that  the  thirty-three  and  a-half  acres 
do  not  pass  under  the  word  "  appurtenances  "  attached 
to  this  devise.  The  devise  itself  is  strictly  limited  to 
lands  in  the  manor  and  parish  of  Goulceby,  and  all  that 
19  appurtenant  to  lands  in  Goulceby  passes,  but  nothing 
more.  But  it  is  settled  by  the  earliest  authority,  re- 
peated without  contradiction  to  the  latest,  that  land 
cannot  be  appurtenant  to  land.  The  word  "appur- 
tenances" includes  all  the  incorporeal  hereditaments 
attached  to  the  land  granted  or  demised,  such  as 
rights  of  way,  of  common,  of  piscary,  and  the  like,  but 
it  does  not  include  lands  in  addition  to  that  granted. 
The  case  would  have  been  very  different,  if  the  devise 
had  been  of  his  farm  at  Goulceby,  and  all  that  was 
appertaining  thereto,  when  the  only  question  would 
have  been  the  extent  and  meaning  of  the  word  "farm" 
and  the  land  appertaining  to  that  farm;  but  the  words 
of  the  devise  are  strictly  confined  to  lands  in  Goulceby, 
and  all  the  cases  concur  that,  under  such  words,  lands 
out  of  Goulceby  cannot  be  appurtenant  to  lands  within 
Goulceby.  It  is  admitted  that  if  the  word  "appur- 
tenances" had   preceded  the  words  "within   the  said 

manor 

(a)  S3  Beav.  105. 
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manor  and  parish  of  Goulceby"  there  could  have  been  1865. 
no  question;  but,  in  truth,  this  makes  no  difference, 
for  when  once  it  is  settled  that  land  cannot  be  appur- 
tenant to  land,  it  is  settled  that  the  land  in  Asterby 
does  not  pass  under  the  word  "appurtenances"  as  soon 
as  it  is  established  that  the  land  devised  is  confined 
to  land  in  the  manor  of  Goulceby.  It  is  quite  clear 
that  if  the  thirty-three  and  a-half  acres  do  not  pass 
under  the  devise  of  Goulceby,  they  do  under  the 
residuary  devise. 

Having  come  to  this  conclusion,  another  question,  and 
one  of  a  very  different  character,  arises,  viz.,  whether 
the  right  of  the  Plaintiff  is  barred  by  the  Statute  of 
Limitations. 

The  testator  died  on  the  14th  of  October,  1842. 
Goulceby  was  devised  to  George  Arthur  Lister  for  life, 
and  he  had  the  legal  estate  during  his  life,  and  he  entered 
into  possession  and  enjoyed  the  property  during  his 
life.  The  time  under  the  statute,  therefore,  began  to  run 
immediately  on  possession  being  taken  by  George 
Arthur  Lister,  and  more  than  twenty  years  have  elapsed 
before  this  bill  was  filed.  But  in  1850  George  Arthur 
Lister  died,  leaving  an  infant  daughter,  now  Mrs.  Bag- 
nell.  Upon  his  death,  a  trust  arose  under  the  will,  in 
Pichford  and  Jackson,  the  two  trustees  under  the  will, 
to  enter  into  possession  of  the  specifically  devised  pro- 
perty and  hold  the  same  in  trust  for  the  daughter  of 
Mr.  George  Arthur  Lister  during  her  minority.  This 
they  accordingly  did,  and  in  1851  they  caused  a  bill  to 
be  filed  against  them  on  behalf  of  that  lady  for  her 
maintenance  and  guardianship.  In  May,  1861,  the 
former  lease,  granted  by  George  Arthur  Lister,  having 
expired,  the  trustees  granted  a  new  lease  on  the  19th 
July,  1861,  which  is  still  subsisting.     In  August,  1863, 

Miss 
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1865.       Miss  Lister  attained  twenty-one,  and  has  since  married, 
and  this  bill  was  filed  on  the  10th  of  February,  1864. 

If  there  was  nothing  more  in  the  case,  the  statute 
would  obviously  apply  and  the  Plaintiff  would  be 
barred;  but,  by  the  will  of  the  testator,  the  legal  estate 
in  the  lands  included  in  the  residuary  devise  are  vested 
in  the  same  trustees,  Pickford  and  Jackson,  in  trust  for 
the  Plaintiff  for  life,  remainder  to  his  eldest  son  in  tail. 
If,  therefore,  I  have  come  to  a  correct  conclusion  in  de- 
ciding that  the  thirty-three  and  a-half  acres  in  Asterby 
were  included  in  the  residuary  devise,  the  legal  estate  in 
them  was  vested  in  Messrs.  Pickford  and  Jackson  at  the 
death  of  the  testator,  and  when  George  Arthur  Lister  died 
in  1850,  only  eight  years  adverse  possession  had  elapsed. 
They  could  therefore  easily  without  obstacle  have  re- 
covered possession  of  these  thirty-three  and  a-balf  acres 
on  behalf  of  their  cestuis  que  trust,  the  residuary  legatees 
at  that  time,  and  in  truth  it  was  their  duty  so  to  do. 
They  did  take  possession  of  the  lands,  and  they  con- 
tinued in  such  possession  until  August,  1863.  A  dis- 
tinction was  attempted  to  be  taken  that  they  were  not 
in  possession  till  May,  1 861 ,  because  the  lease  granted  by 
George  Arthur  Lister  did  not  expire  till  then,  but  there 
is  nothing  in  this,  because  the  tenant  attorned  to 
them,  and  if  be  had  not,  they  themselves  granted  the 
lease  in  July,  1861,  within  twenty  years  after  the  tes- 
tator's death. 

But  the  argument  principally  urged  upon  me  is,  that 
the  trustees  were  really  in  possession  as  trustees  for 
Miss  Lister,  and  that  therefore  their  possession  must  be 
treated  to  have  been  adverse  to  the  Plaintiff.  But  I 
am  of  opinion  that  this  argument  cannot  be  maintained. 
A  trustee,  who  is  in  possession  of  land,  is  so  on  behalf  of 
his  cestuis  que  trust,  and  his  making  a  mistake  as  to  ibe 

persons 
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persons  who  are  really  his  cestui*  que  trust  cannot  affect  1866. 
the  question.  Messrs.  Pichford  and  Jackson  thought 
the  infant  was  the  real  owner,  and  that  they  held 
the  property  for  her ;  but,  in  truth,  in  that  character, 
they  had  no  right  to  possession.  Suppose  that  they  had 
imagined  hon&Jide  that  they  themselves  were  personally 
entitled  to  the  property,  and  that  they  were  not  trustees 
of  it  for  any  one,  it  would,  nevertheless,  have  been 
certain  that  they  would  have  been  trustees  for  the 
cestui*  que  trust,  and  no  time  would  run  while  they 
were  in  such  possession.  The  legal  estate  was  vested 
in  them,  no  other  person  could  have  maintained  an 
ejectment  against  them ;  they  are  bound  to  know  the 
law,  they  ought  to  have  taken  possession  as  soon  as 
they  saw  who  were  the  real  beneficiary  devisees,  and 
being  in  possession,  they  ought  to  have  applied  the 
proper  proportion  of  the  rents  for  the  benefit  of  such 
residuary  devisees.  The  fact  that  they  did  not  do  so 
cannot,  in  any  respect,  weaken  the  rights  of  the  devisees. 
Nor  can  I  see  the  least  distinction  in  this  respect  be- 
tween the  trustees  having  wilfully  and  fraudulently  paid 
rents  belonging  to  their  cestuis  que  trust  to  a  stranger, 
and  their  having  done  so  ignorantly  and  bond  fide. 
However,  they  obtained  possession,  and  as  soon  as  tbey 
did  so,  their  possession  must  be  attributed  to  their  real 
right  to  possession  and  not  to  any  other.  Were  it 
otherwise,  it  would  be  possible  for  trustees  to  give  the 
property  of  one  cestui  que  trust  to  another. 

I  must  therefore  make  a  declaration  and  decree  ac- 
cordingly, and  there  must  be  an  account  of  the  rents 
received  in  respect  of,  and  properly  attributable  to,  the 
33a.  2b.  26p.  since  the  death  of  George  Arthur  Lister. 

I  think  that  this  is  not  a  case  for  costs  on  either  side. 
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March  27. 


RAYMOND  v.  LAKEM  AN. 


Biddings  were  f\N  the  25th  of  July,  1864,  some  property  was  sold 
an^dvanced      ^^^     under  the  Court.     By  the  conditions  of  sale,  the 

price,  on  pay-  abstract  was  to  be  delivered  "  within  ten  days  after  the 
merit  by  the  ....  ,    . 

applicant  of  the  certificate  should  have  become  binding,  and  the  requi- 

costs  properly  gjt;ons  on  tjt|e  were  t0  be  ma(]e  withia  twenty-one  days 
incurred  of  the  #  J  J 

purchaser.        after  the  delivery  of  the  abstract. 
Held,  that  the 
costs  of  pe- 
rusing the  ab-       A  company  became  purchasers  of  the  property  for 

the  examina-    7,600/.,  and  on  the  28th  of  July  they  were  certi6ed  to 

tjon  of  the        jje  ^e  purchasers.    The  certificate  would  have  become 

the  tint  pur-     binding  on  the  12th  of  August,  but  on  the  day  previous 

confirmed**      (Uth  August)  a  summons  was  served  for  opening  the 

ought  not  to  be  biddings.    The   abstract   was   delivered   on  the  6ame 

SxaTfodn.°n        day  C1  lth  August). 
A  com  pan 3*, 

standing  soli-  The  biddings  were  opened  by  an  order  made  on  the 
Mlar*8Ucame  8th  of  SePtember>  and  lhe  applicant,  Mr.  Curling,  was 
the  purchaser  ordered  to  pay  the  company  the  costs  of  the  application 
Court  The  " anc*  ^e'r  coste>  charges  and  expenses  (properly  in- 
biddings  were   curred )  occasioned  by  their  bidding  for  and  beiog allowed 

nTenTby  die**"  l^e  Purchaser  of  the  said  hereditaments." 

applicant  of 

the  costs  of  the       _,      _  _,  .  .  lf        ,  ., 

company.  The  Taxing  Master,  in  taxing  the  costs,  allowed  tne 

.W^wm    folIowinS  itero>  after  deducting  U.  6s.  8d.  :- 

not,  on  the  tax-  «  jy„   1 1  .—Received  Abstract  of  Title  from 

ation,  entitled  * 

to  the  benefit  vendors'  solicitors,  perusing  and  con- 

arrJngSmen?  wdering  the  same,  69  brief  sheets    •    .£7  13  4" 

between  the 

thwsoKcitors.      H  e  considered  that  the  company  ought  to  be  allowed 
such  costs  as  they  would  be  bound  to  pay  to  their  soli- 
citors 
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citors,  and  that  they  would  be  bound  to  pay  this  charge. 
It  appeared  that  the  company  paid  their  solicitor  a  fixed 
salary  for  ordinary  matters. 

Mr.  Pearson,  for  Mr.  Curling,  objected  to  this  and 
other  similar  items,  on  the  ground  that  the  examination 
of  the  abstract  was  premature,  and  therefore  that  the 
costs  had  not  been  "  properly  incurred."  He  also  ob- 
jected, that  inasmuch  as  the  standing  solicitors  of  the 
company  were  paid  by  a  fixed  salary,  the  company 
had  no  right  to  charge  Mr.  Curling  with  more  than 
their  own  solicitors  could  have  charged  them. 

[  The  Master  of  the  Rolls  :  I  do  not  think  that  Mr. 
Curling  is  entitled  to  the  benefit  of  any  such  agreement 
between  the  company  and  their  solicitors  as  to  costs.] 

Mr.  Everitt  for  the  company.  Until  the  biddings 
had  been  opened  the  company  were  purchasers,  and 
their  solicitors  were  bound  to  proceed  in  the  examina- 
tion of  the  title.  Secondly,  the  applicant  has  no  right 
to  the  benefit  of  the  private  arrangement  between  the 
company  and  their  solicitor.  He  cited  Seton  on  De- 
crees (a) ;  Smith's  Pr.  (b) ;  Anon.  (c). 

Mr.  Pearson  in  reply. 


1865. 


The  Master  of  the  Rolls. 

I  think  the  Taxing  Master  is  mistaken  when  he  says 
that  the  costs  which  Mr.  Curling  ought  to  pay  are  such 
charges  as  a  solicitor  could  properly  sustain  against  his 
employer.  If  that  were  carried  to  its  full  extent,  a  very 
large  bill  of  costs  might  have  to  be  paid  on  opening 

biddings. 

(a)  Page  1205  (Zrd  edit.)  (c)  2  Ves.jun.  286. 

(b)  Page  10W  <Jth  edit.) 
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1865.  biddings.  In  thig  case,  the  certificate  was  to  be  obtained 
and  the  abstract  was  not  to  be  delivered  within  ten  days 
after  it  should  have  become  binding.  Nothing  would 
be  easier  than  to  deliver  the  abstract  before  it  was  neces- 
sary to  do  so,  and  then  for  the  purchaser  to  say,  get  oo 
with  the  title  as  fast  as  possible,  lay  the  abstract  before 
counsel  and  get  his  opinion.  If  that  were  done,  costs 
to  the  amount  of  one  hundred  guineas  might,  in  a  very 
short  time,  be  incurred.  It  is  obvious  that  the  solicitor 
could  charge  these  costs  against  the  purchaser,  because 
it  was  done  by  his  direction  and  at  his  risk,  but  be 
could  not  charge  them  against  the  person  who  opened 
the  biddings. 

What  happened  here  was  this : — Before  the  sale  had 
become  binding  by  confirmation,  it  was  opened,  and 
another  person  was  allowed  to  become  the  purchaser. 
The  first  purchasers  were  to  have  their  costs  properly 
incurred,  but  they  were  not  to  be  allowed  every  thing 
done  gratuitously  and  unnecessarily  before  that  time. 

I  am  of  opinion  that  everything  relating  to  the  pe- 
rusal of  the  abstract  and  the  examination  of  the  title 
should  be  disallowed.  This  qualification  is  added  to  the 
costs  payable,  "  properly  incurred,"  which  limits  the 
costs  to  those  fairly  and  properly  incurred  as  against  a 
third  person. 

Mr.  Curling  cannot  have  the  benefit  of  any  private 
agreement  between  the  solicitor  and  company  as  to 
costs.    I  give  no  costs  of  this  application. 
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1865. 
LORD  KENLIS  v.  THE  EARL  OF  BECTIVE.         ~^ 

July  5,  10. 

TN  1842,  the  Defendant,  the  Earl  of  Bective,  married  Construction  of 

Amelia,  the  only  child   of  Alderman   Thompson.  dau8e!°g 

There  were  issue  of  the  marriage  one  son,  namely,  the      A  testator 

Plaintiff,  Lord  Kenlis^  born  in  1844,  and  five  daughters,  estates  to  be 

purchased  (A. 
and  B.)    The 

In    1863,  Alderman    Thompson  made  his   will,   by  eBtfte *-™* 
*  r  J   to  be  settled  on 

which  he  devised  the  Underlet/  estate  in  Cumberland  to  the  sons  of  his 

his  widow  for  life,  with  the  remainder  to  trustees,  in  |!*uf ^otc/jt" 

trust  for  the  separate  use  of  his  daughter,  the  Countess  the  eldent),and 

of  Bective,  for  life,  and  after  her  decease  to  the  use  of  indefaulTo^K. 

each  of  the  sons  of  his  daughter  born  in  the  testator's  for  HfB»  with 

lifetime  (except  Lord  Kenlis  or  the  eldest  son  for  the  his  first  and 

time  being  of  his  daughter  being  heir  apparent  to  Earl  otjjersonsin 

Bective)  successively  for  life,  with  remainder  to  the  first  mainder  to  his 

and  other  sons  in  tail  male  of  each  of  such  sons;  and  J^^era?  with 

in  default  of  such  issue,  to  the  use  of  each  of  the  sons  remainders 

of  his  daughter  born  after  his  decease  (except  an  eldest  te„  0f  tjj*Ug  " 

son  for  the  time  being  of  his  daughter  being  heir  appa-  daughter.   Es- 
&  &  &  rr ^     tate  B.  was  to 

rent  of  Earl  Bective)  successively  in  tail  male ;  and  in  be  settled  on 

default  of  such  issue,  to  the  use  of  Lord  Kenlis  for  life,  £?rd  *•  for 
.  .  hfe,  with  re- 

with  remainder  to  his  first  and  other  sons  in  tail  male ;  mainder  to  his 

and  in  default,  to  the  use  of  Lord  Kenlis  in  tail  general ;  ^."^J1" 

and  in  default  of  such  issue,  to  the  use  of  the  second  and  afterwards 

and  every  other  son  of  his  daughter  successively  in  tail  uses  as  the  es- 

general;  and   in  default  there  followed  limitations  to  tateA   There 

the  daughters  of  the  Countess  of  Bective  and  to  the  clause  deter- 

testator's  nephews,  with  an  ultimate  remainder  to  his  JjJte'or^Lorf*? 

own  right  heirs.  andhisfirstand 

other  sons  in 
The  estate  23.,  in 
case  he  or  his 
issue  male  became  entitled  to  estate  A.     X.  having  become  entitled  to  estate  A  ,  it 
was  held,  that  bis  first  life  estate  alone  in  estate  B.  had  ceased,  but  that  his  second  life 
estate  therein,  expectant  on  the  failure  of  younger  sons  of  the  daughter,  was  still 
subsisting. 


5SS 
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The  testator  then  gave  the  residue  of  his  personal 
estate  to  trustees  in  trust  to  invest  two-thirds  of  it  in 
the  purchase  of  hereditaments,  to  be  settled  to  the  same 
uses  as  were  thereinbefore  expressed,  to  take  effect  after 
the  decease  of  his  daughter,  the  Countess  of  Beclive, 
concerning  the  Underlet/  estate. 


The  testator  then  directed  the  trustees  to  stand  pos- 
sessed of  the  remaining  one-third  of  the  residue  of  his 
personal  estate  and  to  invest  it  in  the  purchase  of  here- 
ditaments, which  be  directed  them  to  settle  in  the  follow- 
ing terms : — 

"  And  shall  and  do  settle  the  same  hereditament?,  or 
cause  the  same  to  be  settled,  to  the  use  of  Lord  Kenlis" 
for  his  life,  "  with  an  immediate  remainder  to  his  first 
and  other  sons  successively  in  tail  male ;  and  after  the 
failure  or  determination  of  the  said  uses  and  estates/' 
then  upon  the  same  trusts,  &c.,  hereinbefore  declared 
to  take  effect  from  and  after  the  decease  of  my  wife 
and  daughter  of  and  concerning  the  Underlet)  estate. 
"  And  in  which  settlement,  to  be  so  made,  shall  be 
inserted  a  proviso  for  determining  the  said  estate  for  life 
so  directed  to  be  limited  in  use  to  the  said  Thomas  Lord 
Ken  lis  and  his  assigns  as  if  he  were  dead,  and  for 
determining  the  said  estate  tail  to  be  so  limited  to  his 
first  and  other  sons  as  if  such  tenant  in  tail  were  dead 
without  issue  inheritable  to  the  said  entail,  in  case  the 
said  Lord  Kenlis  or  any  issue  male  of  him  should 
become  entitled  to  the  possession  or  to  the  receiptor 
the  rents  and  profits  of  the  hereditaments  in  which  the 
said  two-third  parts  of  the  said  residue  of  my  personal 
estate  are  so  hereinbefore  directed  to  be  invested  as 
aforesaid,  by  virtue  of  the  limitations  so  hereinbefore 
directed  to  be,  in  such  settlement  thereof,  inserted  or 

contained  as  aforesaid."  * 

The 
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The  testator  died  in  1854  and  his  widow  in  1861.  1865. 


Upon  the  death  of  the  Countess  of  Bective  in  1864, 
a  question  arose  between  Lord  Kenlis,  the  Plaintiff,  and 
his  sisters,  the  infant  Defendants/ as  to  the  one-third 
part  of  the  residuary  personal  estate  and  the  real  estates 
purchased  or  to  be  purchased  therewith.  It  was  con- 
tended on  the  part  of  the  sisters,  that  inasmuch  as  the 
Plaintiff  had  become  entitled  to  the  possession  and 
receipt  of  the  rents  and  profits  of  the  hereditaments  in 
which  the  two-third  parts  of  the  residuary  personal 
estate  had  been  directed  to  be  invested,  not  only  his 
life  estate  and  the  estate  tail  limited  to  his  first  and 
other  sons  in  the  hereditaments  to  be  purchased  with 
the  one-third  part  of  the  residuary  personal  estate  was 
determined,  but  that  his  estate  in  tail  general  in  the 
same  hereditaments  was  also  determined,  and  that  the 
hereditaments  to  be  purchased  with  the  one-third  part 
of  the  residuary  personal  estate  ought  to  be  settled  and 
conveyed  to  the  use  of  the  daughters  of  the  Countess 
of  Bective  successively,  according  to  seniority  of  age 
in  tail  general. 

The  Plaintiff  submitted,  that  upon  the  true  con- 
struction of  the  will,  he  became  entitled,  upon  the  death 
of  his  mother,  the  Countess  of  Bective,  as  tenant  in  tail 
general  in  possession,  to  the  funds  representing  one-third 
part  of  the  residuary  personal  estate  and  the  accumula- 
tions thereof,  and  the  hereditaments  purchased  or  to  be 
purchased  therewith,  but  subject  to  the  provisions  in 
the  will  contained  for  the  application  of  the  income  and 
rents  and  profits  thereof  during  the  interval  which  elapsed 
between  the  death  of  the  Countess  of  Bective  and  the  day 
when  the  Plaintiff  attained  the  age  of  twenty-one  years. 
The  Plaintiff  further  submitted,  that  even  if  this  con- 
struction were  not  correct,  then,  upon  the  death  of  the 

vol.  xxxiv — iv«  r  r  Countess 
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Countess  of  Bective,  the  one-third  part  of  the  residuary 
personal  estate  and  the  hereditaments  purchased  and 
to  be  purchased  therewith  became,  according  to  the 
literal  construction  of  the  gift  over,  subject  to  the  uses 
declared  concerning  the  Underlet/  estates,  to  take  effect 
after  the  death  of  the  Countess  of  Bective,  and  that 
thereby  the  Plaintiff  became  tenant  for  life,  with  re- 
mainder to  his  first  and  other  sons  in  tail  male,  with 
remainder  to  himself  in  tail  general,  with  other,  re- 
mainders over. 


Sir  H.  Cairns  and  Mr.  Macnaghten  for  the  Plaintiff. 
Baillie  v.  Lockhart  (a). 

The  Attorney. General  (Sir  R.  Palmer)  for  the 
daughters. 

Mr.  Bolt  and  Mr.  Wickens  for  the  trustees.  Jellicoe 
v.  Gardiner  (b). 

Mr.  Hobhouse  and  Mr.  Hawkins,  for  the  Earl  of 
Bective,  argued  a  question  of  apportionment  which 
arose  in  the  case. 

Sir  H.  Cairns,  in  reply,  cited  The  Earl  of  Scarborough 
v.  Savile  (c). 


The  Master  of  the  Rolls. 

July  10.  It  is  clear  that  in  case  Lord  Kenlis,  or  any  of  his 

issue,  became  entitled  in  possession  to  the  property 
which  is  to  be  bought  by  the  two-thirds  of  the  residue, 
then  this  life  estate  given  to  Lord  Kenlis,  and  the  estate 

given 


(a)  2  Mucqueent   H. 
Cat.  258. 


of  L.         (b)  11  H.ofL.Cat.  323. 
(c)  3  AdoL  $  W.  965. 
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given  afterwards  to  his  issue  in  the  one-third,  are  to  be  1865. 
determined,  and  the  property  is  to  go  exactly  in  the 
same  way  as  it  is  previously  directed  with  respect  to  the 
Underlet/  estate  after  the  deaths  of  his  widow  and  his 
daughter.  Then,  in  order  to  consider  the  effect  of  this, 
I  must  turn  back  to  look  at  the  limitations  expressed 
concerning  the  Underlet/  estate,  and  I  find  tbem  to  be 
for  the  second  and  every  other  son  of  the  Countess  of 
JBective  born  in  the  lifetime  of  the  testator  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail  male,  and 
in  default  to  the  second  and  every  other  son  of  the 
Countess  of  Bective  born  after  the  death  of  the  testator 
in  tail  male,  with  remainder  to  Lord  Kenlis  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail  male,  with 
remainder  to  Lord  Kenlis  in  tail  general,  and  in  default 
to  the  use  of  the  second  and  every  other  son  of  the 
Countess  of  Bective  in  tail  general,  with  remainder  to 
the  first  and  every  other  daughters  of  the  Countess  of 
Bective  in  tail  general. 

It  has  been  justly  observed,  that  the  testator,  in 
this  case,  has  been  his  own  conveyancer,  and  therefore 
I  cannot  give  effect  to  the  circumstance  that  the  will 
contains  a  direction  to  settle,  and  by  means  of  that 
direction,  or  of  any  executory  power,  vary  the  limita- 
tions and  estates  which  are  here  expressed  in  detail. 
I  must  therefore  simply  insert  the  limitations  which 
I  have  enumerated,  and  which  are  contained  in  the  will 
with  relation  to  one  third  of  the  residue,  exactly  as  if  the 
limitations  in  favor  of  Lord  Kenlis  and  his  issue,  in  the 
early  part  of  this  clause,  had  been  omitted,  that  is,  the 
estate  to  be  so  purchased  is  to  go  exactly  as  if  Lord 
Kenlis  had  died  without  leaving  issue  in  tail  male,  in 
which  case  the  limitations  after  that  event  are  to 
the  younger  brothers  and  the  issue  male  as  above- 
mentioned,  and  on  failure  of  those  estates,  to  Lord 

r  r  2  Kenlis 
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Kenlis  for  life,  with  remainder  to  his  issue  in  tail  male, 
and  in  default  of  such  issue  to  him  in  tail  general!  and 
then  to  the  second  and  other  brothers,  and  then  to  the 
daughters. 

It  is  obvious  that  I  must  insert  all  these  limitations  in 
the  settlement  which  is  to  be  executed.  The  event  can- 
not in  the  slightest  degree  alter  the  construction  of  the 
will.  Assume  that  there  had  been  two  or  three  younger 
sons  of  the  Countess  of  Bective,  then  it  is  clear  that 
these  limitations  must  have  been  introduced  and  be 
placed  after  the  life  estate  of  Lord  Kenlis,  and  after  them 
there  would  have  been  introduced  a  life  estate  of  Lord 
Kenlis.  The  fact  that  all  the  prior  limitations  in  favour 
of  younger  sons  fail,  because  there  are  no  younger  sons, 
does  not  alter  the  will,  nor  can  I  either  omit  from  the 
settlement  directed  to  be  made,  or  introduce  into  it, 
any  limitations  except  those  which  I  find  in  the  will 
itself.  The  limitations  over  in  favour  of  the  first  and  other 
daughters  in  tail  general  are  only  to  take  effect  in  the 
event  of  all  the  prior  limitations  failing,  and  the  proviso 
only  affects  the  life  estate  and  the  estate  to  his  sons 
given  to  Lord  Kenlis  in  the  beginning  of  the  disposition 
of  the  estate  to  be  purchased  with  this  one-third  part 
of  the  residue. 


I  must  therefore,  declare,  that  in  the  events  which  have 
happened,  the  hereditaments  which  are  to  be  bought 
with  the  one-third  of  the  residue  are  to  be  settled  upon 
Lord  Kenlis  for  life,  with  remainder  to  his  first  and 
other  sons  in  tail  male,  and  in  default  of  any  such  issue, 
to  Lord  Kenlis  in  tail  general,  with  remainder  to  the 
first  and  other  daughters  of  the  Countess  of  Bective  in 
tail  general. 
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TURNER  v.  GOSSET. 

July  10. 
rilHE  testator  gave  successive  interests  in  his  residue  "Entitled" 
"*■      to  several  persons  for  their  respective  lives,  with  ^ne8^e£^I 
absolute  gifts  amongst  the  children.     And  in  case  the  sion."^ 
tenants  for  life  should  happen  to  depart  this  life  without  prio"  $£  Md 

leaving  any  child  [which  happened],  the  testator  directed  possible  abso- 
....-,.  . .  .  ..         ,.  ,         «.    lute  interests. 

one-eighth  of  his  residue  to  be  paid  to  his  nephew  Sir  there  wasabe- 

HUgrove  Gosset,  and  one-eighth  to  each  of  the  three  queatofapor- 
persons  hereinafter  named,  and  the  other  four-eighths  residue  to 
amongst  the  children  of  four  other  persons.  rift^wto  his 

children  or 
The  will  then  proceeded  as  follows: — And  in  case  case'ofhladl^ 

of  the  decease  of  either  of  his  said  nephews  Sir  Hil-  cease  before  ho 

should  "  bo- 
grove   Gosset,  Abraham  Gosset  and  Isaac  Gosset,  or  come  entitled." 

of  his  niece  Elizabeth  Lempriere,  before  they  should  ^W,  that  this 

r  '      J  J  meant "  enu- 

*  severally  become  entitled  to  the  said  eighth  share  of  tied  in  posses- 

his  residuary  estate  and  effects,  then  the  said  testator  810n* 

gave  and  bequeathed  the  said  eighth  part  or  share  of 

the  residue  of  his  said  trust  moneys,  estate  and  effects, 

unto  and  equally  between  the  children  or  to  the  only 

child  or  other  issue  of  such  of  them  as  should  be  then 

dead  leaving  issue,  equally  between  such  children  or 

issue,  respectively,  such  children  or  child  and  issue  of 

each  of  them  to  take  their,  his  or  her  respective  parent's 

share  only." 

The  testator  died  in  1831. 

The  tenants  for  life  had  no  issue,  and  the  last  of  them 
died  in  August,  1862. 

Sir  Hilgrove  Gosset  had  died  in  1843,  having  had  five 

children, 
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children,  four  of  whom  were  living,  the  fifth  had  died 
in  1859  leaving  one  child. 

The  case  was  argued  by  Mr.  Bevir,  Mr.  Colt,  Mr. 
Wickens,  Mr.  Browne,  Mr.  Kay,  Mr.  Pontifex,  Mr. 
Streeten,  Mr.  Hobhouse,  Mr.  Beck  and  Mr.  JetseL 

Charley  v.  Loveband(a);  Henderson  v.  Kennicot(b)] 
The  Commissioners  of  Charitable  Donations  v.  Cotter{c); 
Holgate  v.  Jennings  (d),  were  cited. 

The  Mastbb  of  the  Rolls. 

I  think  that  the  cases  cited  are  very  different  from 
this. 

The  construction  of  this  will  is  this :  There  is  a  gift 
to  the  tenants  for  life  with  remainder  to  their  children! 
and  in  case  they  should  die  without  children,  half  of  the 
residue  is  given  over  in  eighths  amongst  the  four  per- 
sons, but  in  case  of  the  decease  of  any  of  them  "  before 
they  should  severally  become  entitled  to  the  said  eighth 
share"  there  is  a  gift  over  to  their*  children  or  other 
issue.  I  think  that  by  these  words  the  testator  meant 
"  before  they  become  entitled  in  possession  and  to  the 
receipt  of  the  money.9'  I  am  of  opinion  that  the  rights 
are  to  be  ascertained  in  August,  1862,  and  that  the 
share  of  Sir  Hilgrove  Cfossett  is  to  be  divided  amongst 
as  many  children  as  he  then  left  and  as  had  previously 
died  leaving  issue,  the  children  themselves  will  take 
one  share  each  and  the  issue  will  take  the  share  of  the 
deceased  parents  per  stirpes.  This  will  be  the  proper 
division  of  the  fund. 

(o)  33  Ben.  189.  (c)  2  Dru.  *  Walsh,  615;  1 

(6)  2  De  Gat  £  Sm.  492.  Dru.  $  War.  498. 

(</)  34  Beav.  79. 

Reg.  Lib.  18C5,  B.,foL  2092. 
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NUNN  *.  D'ALBUQUERQUE. 

March  17,  18. 
rriHIS  suit  was  instituted  by  a  patentee  of  sea  lamps  TheDefend- 
A      to  restrain  an  infringement!  and  also  for  damages  l^noww^in^ 

and  the  delivery  up  of  the  pirated  articles.  fringed  the 

J     V  V  PlaintiTs 

patent,  sub- 

The  Defendant,  immediately  on  the  infringement  being  m}}ie^ f°|J  ho 

complained  of,  submitted,  saying  he  had  acted  in  igno-  suit  to  pay  the 

ranee  of  the  existence  of  the  patent,  and  expressing  his  JjJJ^ide*  PK>" 

regret.    He  promised  not  to  manufacture  any  more  of  which  were 

the  lamps  in  question,  and  to  account  to  the  Plaintiff  a tThe  hearf ne, 

for  the  profits  he  had  made.  though  a  per- 

petual injunc- 
tion was 

He  also  furnished  the  Plaintiff  with  a  solemn  decla-  *"?ted,  no 

costs  were 
ration,  made  by  him,  shewing  that  he  had  made  forty-  given,  and  an 

one  lamps,  that  he  had  sold  two,  and  that  he  had  made  «ran ted  only 
a  profit  of  2/.  13s.  5rf.  only  by  the  sales.     He  also  upon  the  Plain- 
offered  either  to  sell  to  the  Plaintiff  the  stock  on  hand  and^uS6* 
at  cost  price  or  to  take  them  to  pieces,  so  as  not  to  waste  P*"1* 
such  parts  as  were  available  for  other  purposes. 

The  Plaintiff,  however,  was  not  content  with  this, 
but  insisted  on  an  account  and  payment  of  the  profits, 
on  the  destruction  of  all  the  stock  on  hand,  and  also 
that  the  Defendant  should  give  him  a  signed  apology, 
and  pay  his  solicitor  5/.  55.  for  costs.  This  not  being 
acceded  to,  the  Plaintiff  instituted  this  suit  for  the  object 
above  stated. 

At  the  hearing,  the  Defendant  submitted  to  a  per- 
petual injunction,  and  the  only  questions  were,  as  to  the 
Plaintiff's  right  to  an  account  and  as  to  the  costs  of 

the  suit. 

Mr. 


696  CASES  IN  CHANCERY. 

1866.  Mr.  BaggaUay  and  Mr.  Hardy  for  the  Plaintiff. 

Nuv*  Mr.  Sehcyn  and  Mr.  FUcher  for  the  Defendant 

«. 
D'Albu- 
qusbque.  MiUington  v.  Fox  (a)  was  cited  as  to  costs,  and  Eid- 

sten  y.  EdeUten  (4)  as  to  the  right  to  an  account 

The  Master  of  the  Rous. 

It  has  been  frankly  admitted  that  the  only  question 
to  be  determined  in  this  suit  is  that  of  costs,  for  every- 
thing that  the  Plaintiff  could  reasonably  have  required 
was  offered  by  the  Defendant  before  suit 

The  last  thing  I  should  do  would  be  to  give  the 
Plaintiff  any  costs,  and  the  only  point  is,  whether  be  is 
entitled  to  an  inquiry  as  to  the  damages  he  has  sustained 


The  Master  of  the  Rolls. 

March  18.  I  cannot  give  the  Defendant  his  costs  in  this  case.  I 
felt  desirous  of  doing  so,  because  I  am  convinced  that 
the  bill  has  been  filed  for  the  mere  purpose  of  obtaining 
costs.  But  I  must  bear  in  mind  that  the  suit  has  arisen 
from  the  conduct  of  the  Defendant,  and  that  if  he  had 
not  violated  the  Plaintiff's  rights,  the  litigation  would  not 
have  happened.  I  also  think  that  the  Defendant  ought 
to  have  offered  to  pay  the  Plaintiff's  costs  of  going  to 
his  solicitor,  though  they  were  not  costs  in  the  suit 

The  Plaintiff  may  have  an  account,  but  it  must  be  at 
his  own  peril  as  to  the  costs  of  it,  if  it  turn  out  that  the 
Defendant  has  stated  the  truth.  The  Defendant  has 
sworn  to  the  account  and  has  offered  an  inspection  of 

bis 

(a)  3  MyL  *  Cr.  338.  (b)  1  DcG.yJ.$Sm.  185. 
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bis  books  and  to  pay  the  profits  made.  He  has  also 
offered  either  to  sell  the  lamps  to  the  Plaintiff  at  the 
cost  price  or  to  have  them  taken  to  pieces. 

I  will  make  an  order  for  a  perpetual  injunction,  and, 
upon  the  Plaintiff's  request  and  at  his  peril,  I  will 
direct  the  account,  but  I  will  give  no  costs  on  either 
side. 


Re  THE  IRON  SHIP  BUILDING  COMPANY. 

July  20,  21. 
fTlHE  Court  had  ordered  the  name  of  an  infant,  the  Form  of  re- 
•*•     mere  agent  of  the  directors,  to  be  removed  from  l^mTfrom  the 
the  register  of  members  under  "The  Companies  Act,  *?&**?*$ 
1862"  (25  &  26  Vict.  c.  89,  s.  35).    The  question  was  uX«Tt£ 
as  to  the  form  in  which  this  was  to  be  effected.  ^^ESfii 

Act,  loo/. 

Mr.  Selwyn,  Mr.  Hobhouse  and  Mr.  Rudge  for  dif- 
ferent parties. 


The  Master  of  the  Rolls. 

The  name  must  be  erased.  The  best  way  of  doing 
so  will  be  to  strike  through  the  name  with  a  pen  and 
ink,  and  then  add  a  short  abstract  of  my  order,  thus : — 
"  By  an  order  of  the  Court  of  Chancery,  dated,  &c, 
this  name  has  been  erased."  Let  it  be  signed  by  the 
secretary. 

I  object  to  its  being  erased  by  a  penknife  so  as  to 
make  it  appear  that  the  name  was  never  there. 
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PARSONS  v.  JUSTICE. 

Jnel,5. 

Gift  to  A.  far   JT1HE  testator  gave  his  real  and  personal  estate  to 

life,  and  after       M  . 

her  decease  to  trustees,  upon  trust  to  convert  and  invest,  and  to 

aH  the  children  stand  possessed  of  the  trust  moneys  upon  trust  to  pay 

abonM  be         the  interest,  dividends  and  annual  produce  thereof  unto 

testato**  *■     his  wife  for  her  life,  and  from  and  after  her  decease, 

or  be  born        then  he  directed  that  his  trustees  should  stand  possessed 

,w  of  and  interested  in  the  trust  moneys  "  upon  trust  for  all 


twenty-one,  and  every  the  child  or  children  of  his  brother  James 
that  no  child     Buckland  who  should  be  living  at  his  the  said  testa- 

should  be  ex-    torfs  decease  or  born  afterwards,  who  should  live  to 
eroded  in  con- 
sequence of      attain  the  age  of  twenty-one  years,  and  if  there  should 

hZfa**^*  k* two  or  more  8acb  chi,dren* then  «qaally  to  be  divided 
tamed  a  vested  between  or  among  them,  share  and  share  alike,  as  tenants 
utothe  class  '  m  common>  &Dd  if  there  should  be  but  one  such  child 
wastobeascer-  then  in  trust  for  such  only  child,"  and  to  apply  the  in- 
the latterof  come  of  the  share  of  such  children  towards  their  main- 
these  two         tenance  and  education  until  they  should  attain  a  vested 

child  of  B.'      interest  in  such  share  or  previously  die. 

attaining 

twenty-one 

and  the  death       "  And  he  thereby  directed,  that  no  child  of  bis  brother 

a  child^born  *  attaining  the  said  age  of  twenty-one  years  should  be 
after  that         excluded  from  his  or  ber  share  of  the  trust  premises,  in 
excluded.         consequence  of  any  other  child  or  children  of  his  brother 
having  previously  obtained  a  vested  interest  in  his  or 
her  share  or  shares ;  but  that  each  child  of  his  brother 
attaining,  in  the  lifetime  of  his  said  brother,  a  vested 
interest  in  his  or  her  share,  should  thenceforth,  during 
the  life  of  his  brother,  be  entitled  to  receive  the  whole 
of  the  interest,  dividends  and  annual  produce  of  his  or 
her  vested  share  for  the  time  being,  subject  to  the  con- 
tingent 
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tingent  right  or  interest  of  any  after-born  child  of  his        1866. 

said  brother  to  such  vested  share."  h^v^/ 

Parsons 
v. 
The  testator  died  in  1831 ,  and  his  widow  died  in      Jo  stick. 

1863. 

The  testator's  brother,  James  Buckland,  was  still  liv- 
ing. He  had  had  ten  children,  the  eldest  of  whom  was 
forty-eight  years  of  age  and  the  youngest  was  under 
age. 

Mr.  Baggallay  and  Mr.  Tawnsend  for  the  Plaintiffs. 

Mr.  Selwyn  and  Mr.  Speed  for  the  principal  De- 
fendants. 

Mr.  Shebbeare  for  trustees. 


The  Master  of  the  Rolls. 

I  am  of  opinion  that  the  class  of  children  is  to  be  jUnt  5. 
ascertained  at  the  period  of  distribution,  which  is,  when, 
after  the  death  of  the  tenant  for  life,  the  eldest  child  of 
James  Buckland  attained  twenty-one.  In  other  words, 
upon  the  happening  of  the  latter  of  two  events,  first,  the 
attainment  of  twenty-one  of  a  child,  and,  secondly,  the 
decease  of  the  testator's  widow.  Thus,  if  any  one  of 
James  Buckland" 8  children  attained  twenty-one  before 
the  widow's  death,  the  money  was  not  then  to  be  dis- 
tributed, but  the  class  was  to  be  ascertained  at  the 
death  of  the  widow,  and  no  child  born  after  her  death 
can  participate. 

The  shares  of  infants  are  subject  to  be  devested  if 

they 
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1865. 


Parsons 
Justice. 


tbey  should  not  live  to  attain  twenty-one. 
the  cases  clear  on  the  subject  (a). 


I  think  all 


I  must  declare  that  all  the  children  of  James  Buck- 
land,  who  were  born  prior  to  the  death  of  the  widow, 
attained  vested  interests,  and  that  the  period  of  distri- 
bution arose,  in  this  case,  on  the  death  of  the  widow, 
and  that  no  child  born  subsequently  to  that  period  took 
any  interest  in  the  estate. 

(a)  Jarman,  ch.  xxj,  I.  2. 


Reg.  Lib.  1865,  S.,  fol.  1381. 


June  13  14. 

Bequest  to 
"  Francis,  the 
youngest  son  of 
F.  G»    He 
had  no  son 
Francis,  but  he 
had  an  eldest 
named  Arthur 
Francis  and  a 
youngest 
named  Arthur 
Charles,  who 
was  the  tes- 
tator's godson. 
Held,  that  the 
youngest  was 
entitled  to  the 
legacy. 

Family  re- 
pute admissible 
to  shew  that  a 
legatee  was  the 
godson  of  the 
testator. 

A  former 
will  of  a  testator 
held  admissible 
as  legatees. 


Re  GREGORY'S  SETTLEMENT  AND  WILL. 

T3Y  his  will,  dated  the  2nd  of  December,  1825,  the 
■^    testator  gave  as  follows  : — 

"  I  give  and  bequeath  unto  Francis  Gregory,  the 
youngest  son  of  my  brother  Francis  Gregory,  from  and 
after  the  decease  of  myself  and  Caroline  Gregory  my 
wife,  all  and  singular  the  moneys  to  arise,  &c,"  from 
the  sale  of  certain  property. 

The  testator  died  in  1847  and  his  wife  in  1861. 

Francis  Gregory,  the  brother  of  the  testator,  had 
three  sons  only.  The  eldest  was  named  Arthur  Francis 
Gregory,  the  second  was  named  Arthur  William  Gtre- 
gory  and  the  youngest  Arthur  Charles  Gregory.  They 
all  survived  the  testator. 

The 

evidence  on  a  question  as  to  which  of  two  persona  was  intended  to  take 


Re 
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The  question  was,  which  of  the  sons  was  entitled 
under  the  above  bequest  to  Francis,  the  youngest  son, 
it  being  claimed  both  on  behalf  of  the  eldest,  Arthur     Gregory's 
Francis,  and  the  youngest,  Arthur  Charles.  Settlement 

There  was  evidence,  that,  in  a  prior  will,  dated  the 
13th  of  February,  1825,  the  testator  had  devised  the 
property  to  "  Charles  Gregory,  the  youngest  son  of  his 
brother  Francis  Gregory."  There  was  evidence  that  it 
had  always  been  believed  in  the  family  that  the  testator 
was  the  godfather  of  the  youngest  son,  but  there  was 
no  strict  proof  of  the  fact.  The  reception  of  this  evi- 
dence was  objected  to. 

Mr.  Hobhouse  and  Mr.  Dickinson  for  the  represen- 
tatives of  Arthur  Charles  Gregory,  the  youngest  son. 
First,  extrinsic  evidence  is  admissible  to  shew  the 
state  of  the  family  and  the  knowledge  of  the  testator. 
Secondly,  the  description  of  "  youngest  son "  must 
prevail,  for  the  name  is  inaccurate  as  applied  to  either. 

Mr.  BaggaUay  and  Mr.  Herries  for  the  represen- 
tatives of  Arthur  Francis.  Evidence  of  intention  to 
be  derived  from  a  former  will  is  inadmissible,  and  the 
fact  of  being  a  godson  is  not  proved.  Secondly,  the 
rule  "  Veritas  nominis  tollit  error  em  descriptionis"  must 
prevail,  the  name  is  more  to  be  relied  on  than  the 
description. 

Mr.  Elderton  for  the  trustees.     Drake  v.  Drake  (a) ; 

Bennett  v.  Marshall  (b) ;  Bemasconi  v.  Atkinson  (c); 

Hodgson  v.   Clarke  (d);   Bradshaw  v.  Bradshaw  (e) ; 

Jarman 

(a)  8  H.  of  L.  Cos.,  172 ;  25  (c)  10  Hare,' 345. 

Beav.  642.  (d)  1  De  G.t  F.  £  J.  394. 

(6)  2  Kay  8f  J.  740.  (e)  2  Y.  $  C.  (Exch.)  72. 
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1865.  Jarman  on  Wills  (a) ;  Doe  d.  Hiscocks  v.  Hiscoch{b)\ 
Newbolt  v.  Pryce  (c) ;  Garner  v.  Garner  (d),  were 
cited. 


Re 

Gregory's 

Settlement 

and  Will. 


The  Master  of  the  Rolls. 

I  think  the  evidence  is  admissible,  and  that  it  is  suffi- 
cient to  turn  the  scale  in  favor  of  the  youngest  sod. 
One  piece  of  evidence,  I  am  clear,  is  admissible,  namely, 
that  the  youngest  was  the  godson  of  the  testator;  and 
I  think,  that,  in  the  absence  of  evidence  on  the  other 
side,  it  is  proved  that  the  youngest  son  was  the 
godson.  The  relation  between  godfather  and  godson 
is  often  acted  on  by  testators,  and  nothing  is  more 
common  than  for  a  person  to  leave  a  legacy  to  his 
godson.  It  is  a  course  so  frequently  adopted,  that 
I  think  it  is  sufficient,  in  a  case  of  ambiguity,  to  induce 
the  Court  to  select  one  and  say  that  it  is  more  likely 
that  the  godson  should  have  been  intended  than  the 
other. 

The  testator  knew  perfectly  well  that  the  youngest 
son  was  Charles,  but  this  would  be  as  much  in  favor 
of  one  as  the  other.  We  have  the  fact,  that,  a  few 
months  previous,  by  another  will,  he  gave  the  property 
to  "  Charles  Gregory,  the  youngest  son  of  his  brother. 
I  think  that  the  first  will  is  admissible  to  shew  that  the 
testator  knew  of  the  state  of  the  family,  and  having  ooce 
admitted  it,  I  cannot  do  so  in  part 

On  the  whole,  I  think  that  the  evidence  is  admissible; 
and  that  it  is  sufficient,  in  this  case,  to  make  the  deftf* 
stratio  prevail  over  the  nomen.  I  am  therefore  of  opioid 

that 

(a)  Vol.  1,  pp.  407,  408  (3rd         (c)  14  Sim.  354. 
edit.)  (<*)  29  Beav.  114. 

(6)  5  Mce.  $  W.  363. 
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that  the  legacy  is  given  to  Arthur  Charles,  and  I  shall 
declare  accordingly. 

Gregory's 

The  cases  turn  on  such  small  matters,  that  it  may  be    Settl*mbnt 

.  AKD  Will. 

said  to  be  impossible  to  reconcile  them  all,  the  distinc- 
tions are  so  shadowy  that  each  case  must  depend  on  its 
own  facts. 


BERDOE  v.  DAWSON.  Jan.  30, 31. 

Feb.  8. 
FT1HE  outline  of  this  case  was  as  follows : — The  Plain-  Securities  ob- 

A      tifls,    Walter   Berdoe  the    younger,  and   James  ^i^ir 
Berdoe,  were  entitled,  subject  to  the  life  interest  of  their  father's  debt 
father,  Walter  Berdoe  the  elder,  to  an  interest  in   a  ^editors' fail- 
sum  of  16,666/.  \3s.9d.  Consols,  bequeathed  in  1833  ing  to  prove 

(as  they  were 
by  a  Mr.  Payne.  bound  to  do) 

that  the  sods 
knew  the  true 
In  1857,  Walter  Berdoe  the  elder,  a  tailor,  was  in-  nature  of  the 

debted  to  the  executors  of  a  Mr.  Dawson  in  a  sum  of  ^  tfJ^°no 
5,360/.,  and  being  pressed  for  payment,  he  induced  bis  undue  influ- 
two  sons,  who  were  then  of  the  respective  ages  of  exercised  by 
twenty-five  and  a-half  and  twenty-three,  to  join  in  se-  tne  ffttner- 
curing  his  debt     This  was  effected  by  an  indenture, 
dated  the  1st  of  January,  1858,  whereby  the  Plaintiffs 
and  the  father  assigned  all  their  interests  under  the  will 
of  Mr.  Payne  to  secure  the  5,350/.  and  interest,  which 
they  likewise  covenanted  to  pay. 

The  Plaintiffs  were  resident  with  and  maintained  by 
their  father  down  to  his  death,  in  1860,  when  he  died 
insolvent 

This  suit  was  instituted  by  the  two  sons  against  the 
executors  of  Dawson,  in  December,  1863,  to  set  aside 

the 
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the  security  of  1858,  on  the  ground  tbfct  they  were 
ignorant  of  the  nature  and  effect  of  the  deed,  that  it 
had  been  obtained  while  they  were  entirely  in  the 
power  of  their  father,  whom  they  represented  to  have 
been  "a  man  of  determined  and  austere  temper,'9  whose 
word,  with  them,  was  law,  and  that  "  they  did  not  act 
as  free  agents  or  exercise  any  will  of  their  own,  but 
simply  obeyed  their  father's  command/' 

The  facts  are  more  fully  stated  in  the  judgment  of  the 
Court. 

Mr.  Selwyn  and  Mr.  Hardy  for  the  Plaintiffs. 

The  Attorney-General  (Sir  R.  Palmer),  Mr.  Renshaw 
and  C.  Browne  for  the  Defendants. 

Baiter  v.  Bradley  (a) ;  Cooke  v.  Lamotte(b) ;  Hoghton 
v.  Hoghton  (c),  were  cited ;  and  see  Sercombe  v.  Saund- 
ers {d ). 


The  Master  of  the  Rolls. 

I  will  read  the  papers  before  I  call  for  a  reply.  The 
law  is  settled,  that  a  person  who  takes  a  benefit  ob- 
tained without  consideration,  by  a  father  from  his  child, 
incurs  the  obligation,  in  the  strongest  possible  sense  of 
the  word,  of  proving  that  the  transaction  as  between  the 
father  and  child  was  a  righteous  one.  He  must  prove, 
not  only  that  the  son  understood  the  transaction,  but  also 
that  the  benefit  was  not  obtained  from  him  by  the  undue 

exercise 


(a)  7  De  Get,  M.  $  G.  597.  (c)  15  Bem>.  278. 

(b)  15  Bean.  234.  (d)  Ante,  p.  382. 
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exercise  of  the  peculiar  influence  possessed  by  a  father       1866. 

over  his  son.  v^v^/ 

Bbrdob 

v. 
Dawson. 


The  Master  of  the  Rolls. 

I  have  gone  through  the  papers  in  this  case,  and  I 
am  of  opinion  that  the  Plaintiffs  are  entitled  to  a 
decree. 


Feb.  8. 


The  case  is  a  singular  one  in  various  respects;  but 
the  rule,  which  I  stated  before,  on  which  the  Court  is 
bound  to  act  in  all  cases  of  this  description,  is  strongly 
exemplified  on  the  present  occasion.  When  a  person 
executes  a  deed  by  which  his  father  or  any  other  person 
nearly  related  and  connected  with  him,  or  who,  from 
any  other  cause,  has  necessarily  a  considerable  influence 
over  him  is  benefitted,  then  the  person  who  claims  the 
benefit  of  that  deed,  is  bound  to  establish  two  things : — 
he  is  bound  to  establish,  in  the  first  place,  that  the 
person  who  executed  the  deed  knew  what  he  was  about 
when  he  executed  it;  and  in  the  next  place,  he  is 
bound  to  shew  that  it  was  made  of  his  own  free  will 
and  unbiassed  by  and  without  being  subject  to  that 
influence  which  be  could  not  easily  resist. 


The  state  of  the  case,  on  the  present  occasion,  hap* 
pens  to  be  this: — Mr.  Walter  Berdoe,  the  father, 
carried  on  business  as  a  tailor,  both  in  CornhiU  and  in 
Bond  Street;  and  it  appears  that  the  Plaintiffs,  his  two 
sons,  assisted  him  in  that  business;  they  were  not 
partners,  and  they  had  no  share  in  the  profits  of  the 
business,  but  they  were  paid  at  the  rate  of  twenty 
shillings  per  week. 


VOL.  XXXIV— IV. 


8  S 


It 
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1865.  It  appears  also,  that  Mr.  Berdoe  bad  been  supplied 

by  Mr.  Dawson,  a  friend  of  his  and  who  was  well  ac- 
quainted with  his  family,  with  a  quantity  of  cloth  and 
other  matters  for  the  purposes  of  his  trade,  and  when 
Mr.  Dawson  died,  a  very  heavy  debt  of  about  5,3501. 
was  due  from  Mr.  Walter  Berdoe  to  the  estate  of  Mr. 
Dawson.  The  executors  of  Mr.  Dawson  (very  pro- 
perly and  I  cannot  blame  them  in  that  respect)  pressed 
Mr.  Berdoe  very  strongly  for  payment  of  his  debt 
He  stated  he  was  very  sorry  he  could  not  pay  it  and 
that  if  they  pressed  for  its  payment  he  would  simply 
be  ruined ;  that  he  could  give  no  security,  but  that  be 
was  willing  to  insure  his  life  for  1,0002.  and  to  pay 
the  premiums  and  also  to  pay  instalments  of  502.  a 
month  as  long  as  the  business  lasted.  They  said  that 
would  not  do,  and  after  some  further  pressure,  he  said 
I  can  get  my  sons  to  give  security.  The  security  was 
of  this  description : — a  testator  named  William  Paine 
had  left  a  sum  of  16,666/.,  in  which  the  father  took 
an  interest  for  life  and  his  sons  took  an  interest  in 
remainder  in  the  capital.  Accordingly,  Mr.  Berdoe, 
when  thus  pressed  by  the  representatives  of  Mr.  Dawson 
for  payment  of  his  debt,  undertook  that  bis  sons  should 
join  with  him  in  giving  them  a  security  upon  this  fund. 
The  security  was  accordingly  given ;  it  was  executed  on 
the  1  lth  of  January,  1858,  but  it  bears  date  ten  days 
before.  At  this  time,  Walter  Berdoe  was  twenty-five 
years  and  a-half  old,  and  James  Berdoe  was  twenty- 
three  years  old.  They  were,  therefore,  quite  of  an  age 
to  be  able  to  understand  perfectly  what  was  done  in 
the  matter;  though  in  my  opinion  there  is  some  ob- 
scurity and  doubt,  upon  the  evidence,  whether  tbey 
really  did  know  what  it  was  they  were  doing.  Tbey 
positively  declare  they  did  not,  but  the  solicitor  of 
Mr.  Dawson  s  executors  declares  positively  that  they 
did  and  that  he  gave  them  full  information  upon  the 

subject 
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subject  and  explained  everything  to  them.  They  say  1865. 
that  they  were  totally  dependent  upon  their  father,  that 
he  was  "a  man  of  determined  and  austere  temper/' 
and  that  his  children  never  "  dared  to  contradict  him 
or  interfere  with  his  wishes ;  that  his  word  with  them 
was  law,  and  the  only  conversation  which  ever  passed 
between  him  and  any  of  them  was  of  the  shortest  and 
most  ordinary  description,  and  that  no  intercourse  of  a 
confidential  character  ever  passed  between  them."  In 
substance,  that  they  never  thought  of  resisting  what 
he  advised,  recommended  or  required  them  to  do. 
That  they  executed  this  deed  as  a  matter  of  course, 
without  knowing  the  contents  or  how  they  bound 
themselves  at  all. 

The  effect  of  the  deed  itself  is  peculiar,  because  it 
not  only  mortgages  all  their  interest,  but  it  makes  them 
enter  into  a  personal  covenant  for  the  payment  of 
their  father's  debt,  provided  it  should  not  be  paid 
by  him  before  a  certain  time.  It  is  not  suggested  that 
they  obtained  the  slightest  benefit  by  this  transaction 
beyond  this: — it  is  said  they  were  much  interested 
in  the  continuance  of  the  business,  and  that  if  pay- 
ment of  the  debt  had  been  enforced  against  their  father 
at  once,  the  business  must  have  been  destroyed,  and 
they  would  have  been  seriously  injured ;  on  the  other 
band,  they  say  that  they  disliked  the  business,  that 
they  had  no  interest  in  it,  and  only  acted  as  assistants 
to  their  father.  It  appears  also,  that  upon  the  death  of 
the  father,  his  assets  were  not  sufficient  to  pay  his  debts 
and  that  the  whole  of  the  concern  was  then  broken  up. 

Now  one  of  the  principal  things  which  the  Court 
always  requires  in  matters  of  this  description,  is,  (as 
Lord  Eldon  observes  in  various  cases,)  proof  that  it  was 
a  "  righteous  transaction,"  and  the  strongest  and  best 

s  s  2  evidence 
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mining  tbe  value  of  and  fixing  the  price  he  should  ask 

for  tbe  estate,  actuated  solely  by  the  consideration  of 

Durham      the  rental  thereof,  and  upon  which  alone  he  had  made 

„      ••  his  calculations/' 

Sir  Francis 


Leoard. 


The  Attorney-General  (Sir  R.  Palmer),  Mr.  Wickm 
and  Mr.  Batten,  for  tbe  Plaintiff,  argued  that  the 
11  general  rule  of  specific  performance  was,  that  the 
purchaser  shall  have  what  the  vendor  can  give,  with  an 
abatement  of  the  purchase- money  for  so  much  as  the 
quantity  falls  short  of  the  representation;"  Hill  v. 
Buckley  (a) ;  Cromptan  v.  Lord  Melbourne  (b);  Sugdent 
Vendors  (c). 

Sir  Hugh  Cairns,  Mr.  Hobhouse  and  Mr.  Williamson, 
for  the  Defendant,  were  not  called  on. 


The  Master  of  the  Rolls. 

I  am  of  opinion  that  this  is  not  a  case  for  compen- 
sation at  all,  it  is  quite  distinct  from  that,  it  is  a  case  of 
mistake,  and  not  a  case  for  compensation. 

The  Court,  it  is  true,  exercises  a  discretion  in  cases 
of  specific  performance ;  but  it  is  laid  down  in  White  v. 
Damon  (d),  and  in  many  other  cases,  that  the  discretion 
in  giving  specific  performance  is  "  not  an  arbitrary  capri- 
cious discretion,  but  must  be  regulated  upon  grounds  that 
will  make  it  judicial."  I  admit  that  tbe  general  rule  isy 
that  where  there  is  a  deficiency  in  quantity,  such  de- 
ficiency i6  properly  the  subject  of  compensation ;  b°t 


(a)  17  Vet.  394.  (c)  Page  268  (13tf  ed.\ 

(b)  5  Sim.  353.  (d)  7  Tet.  30. 


J 
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that  rule  must  be  confined  within  certain  limits.    Where        1865. 
a  person  sells  21,000  acres,  and  find  that  he  has  only       ^^ 
11,000  to  sell,  or,  in  point  of  fact,  little  more  than  half     Durham 
of  what  he  has  disposed  of,  that,  in  my  opinion,  is  not   giR  p£ANCIP 
a  case  for  compensation,  nor  do  I  know  how  the  Court      Lboard. 
could  deal  with  it  as  a  case  of  compensation.     In  all 
these  cases,  where  the  Court  has    found   that   it   is 
utterly  impossible  to  deal  with  the  case  as  one  for  com- 
pensation, it  has  said  "  this  is  not  a  case  for  compensa- 
tion, but  one  for  avoiding  the  contract."     For  instance, 
if  a  man  sells  freehold  land,  and  it  turns  out  to  be  copy- 
hold, that  is  not  a  case  for  compensation ;  so  if  it  turns 
out  to  be  long  leasehold,  that  is  not  a  case  for  compen- 
sation ;  so  if  one  sells  property  to  another  who  is  par- 
ticularly anxious  to  have  the  right  of  sporting  over  it, 
and  it  turns  out  that  he  cannot  have  the  right  of  sport- 
ing, because  it  belongs  to  somebody  else,  I  apprehend 
it  is  not  a  case  in  which  the  Court  can  ascertain  what 
should  be  the  amount  of  compensation  to  be  given.     In 
all  those  cases  the  Court  simply  says  it  will  avoid  the 
contract,  and  it  will  not  allow  either  party  to  enforce  it, 
unless  the  person  who  is  prejudiced  by  the  error  be 
willing  to  perform  the  contract  without  compensation. 

In  Price  v.  North  (a),  what  was  sold  was  "  seven 
fields,  14  acres  more  or  less."  By  one  of  the  condition 
of  sale,  any  mistake  or  error  in  the  description  was  to 
be  the  subject  of  compensation.  It  turned  out  that  there 
were  27  acres,  and  the  vendor  said  "  this  is  not  to 
annul  the  sale,  but  is  to  be  made  the  subject  of  com- 
pensation, and  I  am  entitled  to  an  additional  price." 
But  the  Court  said  "  that  such  a  mis-description  as  this 
would  not  be  the  ground  for  modifying  the  contract,  but 
for  avoiding  the  sale  altogether."     So,  in  this  case,  a 

person 
(«)  2  Young  $  C.  {Ex.)  620. 
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person  buys  one-half  the  quantity  of  land  that  he  in- 
tended to  buy,  and  the  vendor  intended  to  sell.     There- 
Durham       su^  l*t  that  there  has  been  a  mistake  between  the  parties, 

„      *•  and  I  am  of  opinion  that  this  is  not  a  case  in  which 

Sir  Francis  ■  .     . 

Leoard.      the  Court  could,  upon  any  principle,  assess  compensa- 
tion so  as  to  make  everything  fair  between  them. 

In  the  case  of  Hill  v.  Buckley  (a),  which  is  usually 
cited  upon  these  occasions,  Sir  William  Grant  laid  it 
down,  that  when  the  land  turns  out  to  be  less  than  it  is 
represented  to  be,  the  ordinary  mode  of  calculating  the 
compensation  is,  to  ascertain  the  quantity,  and  allow 
for  the  deficiency.  But  if  that  principle  were  followed 
here,  the  Plaintiff  would  get  for  less  than  36,0002.  an 
estate  the  rental  of  which  was  accurately  stated  and 
which  the  Defendant  intended  to  sell  for  66,000*.  It 
is,  therefore,  clear  I  should  be  doing  great  injustice  if 
I  applied  that  rule  upon  the  present  occasion. 

I  am  of  opinion  that  this  is  simply  a  case  of  mistake, 
and  that  the  purchaser  is  not  entitled  to  any  compensa- 
tion. He  may  elect  to  perform  the  contract  without 
compensation,  but,  considering  the  Defendant's  offer  be- 
fore suit,  the  Plaintiff  must  pay  the  costs  of  suit  down 
to  the  present  time. 

(a)  17  Ve$.  394. 
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GREETHAM  v.  COLTON. 

June  23,  26. 
rpHE  testator,  the  Reverend  Christopher  Milnes,  by  A  testator, 
A      hie   will   dated    in    1849,   expressed   himself  as  p^JJJJ! 

follows  :—  fete  should  be 

insufficient  for 
"  Reverend  Christopher  Milnes,  of  Asthorpe,  in  the  the  payment^ 

county  of  Lincoln,  makes  bis  will  and  testament  in  the  charged  the 

following  manner: — Bequeaths  to  his  wife  Catherine  upon  his  rei 
1  o^sww  i  .i  i.  i  •  estate: — He. 

Milnes  the  sum  of  200/.,  to  be  paid  out  of  his  personal  that  the  ex- 
estate.      Bequeaths  to  his  wife  Catherine  Milnes  the  *****  ,had  an 
^  implied  power 

sum  of  3,000/.  for  her  own  separate  use  and  benefit,  to  sell  and  give 

which  he  charges  upon  and  is  to  be  payable  out  of  his  for\he^u£8 

estate  at  Besthorpe,  Oirton  and  South  Scarle,  in  the  chase-money, 

county  of  Nottingham.      Devises  his  estate  at  Bes-  shewing  the 

thorpe,  Oirton  and  Scarle,  unto  and   to  the    use  of  insufficiency  of 
m  ^  ,  .     ,    -  ,  tne  personal 

Thomas  Greetham,  his  heirs  and  assigns,  upon  trust,  estate.    Held, 

by  mortgage  or  sale  thereof,  or  of  a  competent  part  f^'Jj* |y£ 
thereof,  to  raise  the  sum  of  3,000/.,  and  pay  the  same  teen  years  be- 
to   his  said  wife,  Catherine  Milnes,  for   ber  own  use  <jeatn  and  the 

and  benefit:  the  receipt  of  the  said  Thomas  Greetham  sale  did  not 

affect  the 
to  be  a  sufficient  discharge  for  the  purchase  money,  executor's 

and  upon  trust,  subject  to  the  payment  of  the  said  sum  Power« 

of  3,000/.,  for  the  purposes  hereafter  mentioned."     He 

then  gave  the  residue  of  his  personal  estate  to  Thomas 

Greetham,  upon  trust  for  his  wife  for  life,  with  remainder 

over,  and  continued  thus : — "  In  case  his  personal  estate 

shall  be  insufficient  for  the  payment  of  his  debts,  he  charges 

the  same  upon  his  estate  at  Besthorpe,  Girton  and  South 

Scarle.     Declaration  that  Thomas  Greetham,  his  heirs 

and  assigns  shall  pay  the  rents  and  profits  of  all  his 

estates  to  his  said  wife,  Catherine  Milnes,  during  her 

life,  and  after  her  death  shall  hold  all  his  estates  upon 

the  trusts,  and  for  the  ends,  intents  and  purposes  after 

mentioned 


Greetham 

V. 


616  CASES  IN  CHANCERY 

1865.  mentioned.  As  to  his  farm  at  Besthorpe,  Girton  and 
Searle,  upon  trust  to  pay  Mrs.  Serney  during  her  life 
an  annuity  of  50/.,  and  after  her  decease  to  pay  Dr. 

Colton.  Serney,  during  his  life,  an  annuity  of  50/.  Upon  fur- 
ther trust  to  apply  the  rents  and  profits  of  the  said 
farm  for  the  support,  maintenance  and  education  of  the 
children  of  his  brother,  John  Lansdale  Milnes,  in  such 
proportions  as  the  said  Tfiomas  Oreetham  shall  think 
proper,  and  shall,  when  the  youngest  of  the  children 
shall  have  attained  the  age  of  twenty-one  years,  convey 
the  same  farm  to  all  or  any  of  the  said  children  of  his 
said  brother,  and  in  such  proportions  as  the  said  Thomas 
Greetham  shall,  by  deed  or  will,  appoint,  and  in  default 
of  such  appointment,"  Thomas  Greetham  was  to  con- 
vey the  same  equally  amongst  all  the  children  of  John 
Lansdale  Milnes  in  fee.  He  then  directed  the  convey- 
ance of  other  hereditaments  at  Aisthorpe  (subject  to  an 
annuity)  to  other  persons,  and  the  testator  concluded 
thus : — "  Power  to  be  given  to  the  said  Thomas  Greet- 
ham,  with  the  consent  of  his  said  wife  Catherine,  and 
after  her  decease  of  bis  own  authority,  to  sell  all  or  any 
part  of  his  said  estates  so  devised  to  him,  and  to  put 
the  produce  out  at  interest,  and  to  pay  the  interest  to 
the  parties  who  would  have  been  entitled  to  the  rents 
if  the  estates  had  remained  unsold,  and  the  purchase- 
money  to  be  divided  amongst  the  same  parties,  and  in 
the  same  events,  as  the  estates  would  have  been  divi- 
sible between  them.  Indemnity  to  trustee,  his  power 
to  give  receipts  for  the  purchase-money,  appointing  bis 
wife  Catherine  Milnes  and  Thomas  Greetham,  execu- 
trix and  executor  of  his  will." 

The  testator  died  in  1850,  and  in  1852  the  Plaintiff, 

Thomas  Greetham,  mortgaged  the  estate  at  Besthorpe* 

Girton  and  South  Searle  to  the  widow  for  3,000/.,  the 

amount  of  the  legacy  bequeathed  to  her. 

On 
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On  the  17th  of  March,  1864,  Thomas  Greetham 
appointed  the  property  to  the  children  then  born  of 
the  testator's  brother,  all  of  whom  bad  attained  twenty- 
one. 

The  widow  died  on  the  18th  of  March,  1864,  and  in 
May  following  the  Plaintiff  sold  the  Besthorpe,  Girton 
and  South  Scarle  property  in  lots.  The  Defendant  pur- 
chased a  part  of  it. 

The  testator's  brother,  John  Lansdale  Milnes,  was 
still  alive,  and  all  his  existing  children  had  attained  the 
age  of  twenty-one  years. 

The  Defendant  objected  to  the  Plaintiff's  title  on 
the  following  grounds  : — he  insisted  that  the  power  of 
sale,  given  to  the  Plaintiff  by  the  will,  had  determined 
by  the  death  of  the  testator's  widow,  and  by  the  younger 
child  of  the  testator's  brother  having  previously  attained 
twenty-one;  that  the  trust  estate  ought  thereupon  to 
have  been  conveyed  to  the  children  as  tenants  in  com- 
mon in  fee;  that,  consequently,  all  persons  benefically 
interested  must  concur  in  the  conveyance,  and  that  the 
purchase-money  must  be  paid  to  them. 

To  this  it  was  answered  by  the  vendor,  that  the  legacy 
to  the  widow  had  never  been  raised,  and  was,  in  fact, 
payable  out  of  the  purchase- money.  Secondly,  that  the 
general  charge  of  debts  upon  the  estate  authorized  the 
sale  by  the  executor ;  and  thirdly,  that  the  power  to  Mr. 
Greetham  did  not  determine  until  his  death,  or  until 
the  death  of  the  testator's  brother. 

Mr.  Joshua  Williams  and  Mr.  Simmonds,  for  the 
Plaintiff,  argued,  first,  that  a  charge  of  debts  gave  to 

executors 
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1865.  executors  an  implied  power  to  sell,  and  to  give  valid 
receipts  for  the  purchase-money.  Secondly,  that  the 
lapse  of  time  between  the  death  of  the  testator  and 
the  sale  of  the  estate  did  not  affect  the  executor's 
power;  and  thirdly,  they  relied  on  the  express  power 
to  sell  and  to  give  receipts;  Forbes  v.  Peacock  (a) ; 
Wrigley  v.  Sykes  (6);  Sabin  v.  Heape  (c);  Joh* 
son  v.  Kennett(d);  StroughiU  v.  Anstey(e);  Sugdens 
Vendors(f);  Mainwaring  v.  Beevor  (g);  Polity  v. 
Seymour  (A) ;  Omerod  v.  Hardtnan  (t). 

Mr.  Baggallay  and  Mr.  A.  G.  Marten,  for  the  par- 
chaser,  argued,  that  it  was  doubtful  whether,  upon  the 
authorities,  a  charge  of  debt  in  favour  of  creditors  gave 
to  the  executors  a  power  to  sell,  but  even  if  it  did,  still 
that  the  words  here  used,  "if  his  personal  estate  shall 
be  insufficient  for  the  payment  of  his  debts/'  made  the 
power  contingent  upon  the  existence  of  a  de6ciency, 
which  must  be  proved,  as  in  Dike  v.  Ricks{k). 
Secondly,  that  the  express  power  to  sell  or  mortgage 
had  been  exhausted  by  the  mortgage  to  raise  the 
3,000/.  for  the  widow.  Thirdly,  that  there  was  an 
express  trust  to  convey  to  the  children,  the  class  of 
whom  was  to  be  ascertained  at  the  death  of  the  widow, 
and  that  this  was  inconsistent  with  a  sale ;  and  lastly, 
that  the  title  was  of  so  doubtful  a  character,  that  the 
Court  would  not  force  it  on  a  purchaser,  unless  the 
children  would  join  in  the  conveyance.     They  cited 

Sugd. 


(a)  12  Sim.  528;  1   Phillips,  (/)  Page  423. 

717.  (g)  8  Hare,  44. 

(6)  21  Beav.  337.  (A)  2  Y.  *  C.  (ifc.)708' 

(c)  27  Beav.  553.  (i)  5  Vet,  722. 

(d)  3  Myl.  $  K.  624.  (k)  Cro.  Cor.  335. 

(e)  1  De  G.  M.  $  G.  635. 
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Sugd.  Powers  {a);   Jarman  on  Wills  (b);  Hobson  v. 

Bell  (c)  ;    Robinson   v.   Lowater  (d )  ;    Hodkinson  v. 

Orebtbam 
Quinn(e);    Ay  ton    v.    Ayton(f);    Mainwaring    v.  r. 

Beevor  (g) ;    Pyrlte    v.    Waddingham  (A) ;    Green    v.       Colton. 

Jenkins  (i);    -Bietf    v.    Hutchens{k);    Cook    v.    £>ato- 

<on  (/) ;      Eidsforth    v.     Armstead  (m) ;     Gosling     v. 

Carter  (»). 

7%*  Master  of  M«  Rolls. 

I  do  not  think  I  need  trouble  the  Plaintiff  for  a 
reply,  for  I  have  had  time  to  consider  the  case,  and 
I  have  no  doubt  that  a  perfectly  good  title  can  be 
made.  I  must  first  express  my  great  respect  for  the 
opinion  of  Lord  St.  Leonards  on  any  question  of  law, 
but  if  it  were  now  held  that  a  general  charge  of  debts 
would  not  enable  an  executor  to  sell  the  property,  I  am 
satisfied  that  it  would  disturb  a  large  number  of  titles 
and  that  to  a  very  great  extent.  It  has  been  held  by 
the  Vice-Chancellor  of  England,  Sir  Lancelot  Shadwell, 
by  Lord  Cottenham,  by  Sir  John  Leac/i,  and  by  Lord 
Justice  Knight  Bruce,  that  a  general  charge  of  debts 
on  land  enables  the  executors  to  sell  the  land,  and  to 
make  a  good  title.  I  should  be  very  sorry  to  do  any- 
thing to  weaken  that  decision;  I  myself  so  held  in 
Robinson  v.  Lowater  (o);  after  referring  to  the  oppo- 
site case  at  law  of  Doe  d.  Jones  v.  Hughes  (p),  and  the 
Lord  Justices  affirmed  my  decision  (y).  Therefore,  in- 
dependently 

(a)  Page  161,  §  60  (8th  ed.)  (i)  1  De  G.  F.  *  J.  469. 

(6)  lot.  2,  p.  503,  (2nd  ed.)  (*)  32  Beav.  615. 

(r)  2  Beav.  17.  (/)  29  Beav.  122,  and3  DeG. 

(d)  17  Beav.  592,  and  5  DeG.  F.  $  J.  127. 

M  $  G.  2*2.  (m)  2  Kay  #  J.  335. 

(e)  1  Johns.  Sf  H.  303.  (n)  1  Coil.  644. 
(/)  I  Cox,  327.  (o)  17  Beav.  592. 
(l)  8  hare,  44.  (p)  6  Eich.  Rep.  223. 

(A)  10  Hare,  pp.  8—9.  (9)  5  De  G.  Af.  $  G.  272. 
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dependency  of  my  own  decision,  so  confirmed,  the 
uniform  course  in  equity  has  been  to  compel  purchasers 
to  take  a  title  from  executors,  where  there  has  been 
a  general  charge  of  debts,  which  gives  them  an  implied 
power  of  sale.  The  advantage  of  that  practice  is  ob- 
vious, the  amount  of  difficulty  and  expense  it  prevents 
is  very  great,  and  its  convenience  to  the  community  is 
indisputable. 

The  rule  of  equity,  which  requires  the  purchaser  of 
an  estate  sold  by  trustees  to  see  to  the  application  of  the 
purchase-money,  was  introduced  for  the  security  of  the 
cestuis  que  trust,  but  it  was  found  to  operate  to  their  dis- 
advantage by  impeding  the  sale ;  and  accordingly,  for 
their  sake,  the  settlor's  conveyancer  now  usually  intro- 
duces powers  of  sale  framed  for  the  express  purpose  of 
avoiding  this  rule.  In  like  manner,  for  the  convenience 
of  selling  property  unfettered  by  this  rule  of  equity, 
which  only  deters  purchasers,  it  has  been  constantly 
held,  for  many  years,  that  a  general  charge  of  debts  on 
land  enables  executors  to  make  a  good  title,  and  to  sell 
that  property  by  means  of  an  implied  power  to  that 
effect.  This,  in  my  opinion,  exists  here,  and  enables 
this  executor  to  sell  and  to  give  a  receipt  for  the 
purchase-money.     He  can  therefore  make  a  good  title. 

It  is  not  necessary  to  say  anything  more  than  this,  in 
order  to  state  the  ground  on  which  my  decision  can  pro- 
perly be  rested ;  but  as  I  read  the  will,  not  only  is  there  a 
general  charge  of  debts  on  the  estate,  but  there  is  also, 
in  addition,  an  express  power  to  sell  and  to  give  re- 
ceipts to  the  purchaser.  If  that  be  so,  then,  besides  there 
being  a  general  charge  of  debts,  there  is  a  power  to  the 
executor  and  trustee  to  sell  and  to  give  receipts  to  the 
purchaser,  and,  in  that  case,  no  person  can  doubt  that  a 

perfectly 
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62) 


perfectly  good  title  can  be  made  to  a  purchaser  undtf 
this  will. 

The  first  objection  raised  is  this : — that  the  charge 
for  the  payment  of  debts  is  prefaced  by  these  words : — 
"in  case  his  personal  estate  shall  be  insufficient  for 
the  payment  of  his  debts,  be  charges  the  same  on  his 
estate/'  and  this  is  likened  to  a  case  where  a  power  is 
to  arise  on  a  condition,  and  Dike  v.  Ricks  (a)  referred 
to  as  an  authority ;  but  1  think  it  has  no  application 
to  this  case.  It  was  a  case  of  this  description :  the 
testator  said,  "  In  case  it  should  fully  and  sufficiently 
appear"  that  the  executrix  should  not  find  sufficient 
personal  estate  to  pay  his  debts,  then  he  desired  that 
she  should  sell  Whiteacre.  That  was,  therefore,  an  ad- 
ditional condition  which  made  it  necessary  that  the  defi- 
ciency of  the  personal  estate  should  appear  iixthe  manner 
there  stated,  and  the  trust  for  sale  did  not  arise  until 
that  happened.  But  where  a  testator  says,  "  If  my  per- 
sonal estate  is  insufficient  to  pay  my  debts  there  shall  be 
a  charge  on  the  real  estate,"  it  is  no  more  than  saying, 
"  I  charge  my  real  estate  with  the  payment  of  ray  debts/' 
for  the  personal  estate  is  always  primarily  liable,  and  the 
charge  never  can  arise  until  the  executors  find  the 
primary  fund  deficient.  The  words  "  in  case  my  per- 
sonal estate  should  be  insufficient"  are  a  mere  state- 
ment of  what  is  always  the  case;  it  is,  as  I  stated, 
expressio  eorum  guts  tacite  insunt. 

Then  there  is  this  power : — u  Power  to  be  given  to 
the  said  Thomas  Greethanr,  with  the  consent  of  his  said 
wife  Catherine  fifitnes,  and  after  her  decease  of  own 
authority,  to  sell  all  or  any  part  of  the  said  estate  do 
devised  to  him,  and  to  put  the  produce  out  at  interest, 
and  to  pay  the  interest  to  the  parties  who  would  have 

been 

(a)  Cro  Car.  385. 
V0L.  XXXIV — IV.  T  T 
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been  entitled  to  tbe  rents,  if  the  estate  had  remained 
unsold,  and  the  purchase-money  to  be  divided  amongst 
the  same  parties  and  in  the  same  events  as  the  estates 
would  have  been  divisible  between  them.  Indemnity 
to  trustee,  his  power  to  give  receipts  for  purchase 
money/'  and  so  on. 


Now  it  is  to  be  observed  that  there  is  a  power  to  sell 
after  certain  persons  have  become  entitled  to  tbe  rents 
of  the  property ;  for  the  testator  expressly  says,  when 
the  estate  is  sold  the  trustee  is  "to  pay  the  interest  to 
the  parties  who  would  have  been  entitled  to  the  rents 
if  the  estates  had  remained  unsold."  No  persons  are 
entitled  to  the  rents  of  the  estate,  if  it  should  remain 
unsold,  until  either  the  appointment  is  made,  or  until 
the  property  is  divisible  between  them.  But  it  is  clear, 
that  this  power  exists  after  tbey  have  acquired  an  in- 
terest in  possession  in  the  property. 

There  is  this  also  to  be  observed  : — that  this,  in  one 
sense,  is  an  executory  will,  and  was  intended  as  instruc- 
tions for  a  more  formal  will ;  and  in  arriving  at  the  tes- 
tator's intention,  it  is  material  to  consider  what  sort  of 
will  a  conveyancer  would  have  drawn  on  these  instruc- 
tions ? 

Even  without  that,  I  am  of  opinion  that  the 
charge  for  payment  of  the  debts  constitutes  an  implied 
power  of  sale,  and  gives  to  the  executor  full  power  to 
sell  the  property  without  any  concurrence  of  any  of  the 
beneficiaries.  I  am  also  of  opinion,  that  the  thirteen 
years  which  have  elapsed  does  not  affect  that  right. 

I  stopped  Mr.  Martin  on  the  question  whether  it  was 
reasonable  to  require  these  beneficiaries  to  join ;  be- 
cause if  the  vendor  has  a  right   to  say,  "  You  must 

accept 
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accept  the  conveyance  of  this  property  from  me  alone,        1865. 
if,  in  other  respects,  the  title  be  a  good  one,"  it  is  not 
necessary  for  the  beneficiaries  to  join.     It  is  only  in  the 
case  where  a  good  title  cannot  be  made  without  it  that      Colton 
their  concurrence  is  necessary. 

I  am  of  opinion,  therefore,  that  a  decree  must  be 
made  in  favour  of  the  Plaintiff,  and  that  the  costs  must 
follow  the  event. 


GRANT  v.  GRANT. 


J«/y7,8,10. 

rpHE  testator  Mr.  Grant  married  Miss  BayUy  in  Gifts  of  chat- 

A      1857,  and  he  died  in  1863.     He  made  his  brother,  band  to  his 

the  Defendant,  his  executor,  and  gave  him  the  residue  wl^f8uPPurt ^* 

of  his  property.  may  constitute 

himself  a 
trustee  for  his 

The  widow  of  the  testator  claimed,  as  gifts  to  her  ^a^nted 

from  her  husband,  several  chattels  which  were  at  the  not  be  in 

testator's   residence   at   Nuttall  Hall  at   his  decease.  J^  ™w&% 

These  consisted  of  two  statuettes  of  "  Highland  Mary"  must  be  clear, 

unequivocal 
and  "  Lavinia,"  and  two  pedestals  belonging  to  them,  and  irrevo- 

a  piano,  a  souffte  and  hash  dish,  a  Bohemian  glass  canr»he  Court 

dessert  service,  a  marble  dessert  service,  a  copy  of  "The  will  not  act 

Madonna  Delia  Sedia,"  and  four  engravings,  namely,  g^TOrted"11" 

"  Midsummer  Nights  Dream,"  "  Miss  Nightingale  at  testimony  of 

Scutari,"  "  The  Rescue  n  and  "  The  Sanctuary."  upon  the  es- 

tate of  a  de- 
ceased person. 

By  this  suit,  the  widow  sought  to  have  a  declaration 
of  her  right  to  these  articles,  and  to  have  them  delivered 
up  to  her  by  the  Defendant. 

Mr.    Uobhouse  and   Mr.    W.  W.  Karslahe,  for  the 
t  t  2  Plaintiff. 
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Plaintiff,  cited  Lucas  v.  Lucas  (a);  Northey  v.  JVor- 
they  (i) ;  Graham  v.  Londonderry  (c) ;  Mews  v.  Mews{d) ; 
Tipping  v.  1'ipping  (e) ;  Jervoise  v.  Jervoise  (/), 

Mr.  Selwyn  and  Mr.  /fay,  for  the  Defendant,  cited 
M'Lean  v.  Longlands(g);  Walter  v.  Hodge  (A);  and 
as  to  costs,  Governesses'  Benevolent  Institution  ▼.  A»- 
bridger  (t). 


TAe  Master  o/*  fta  Rolls. 

Ju/y  10.  In  this  case,  after  reading  the  evidence,  I  have  come 

to  the  conclusion  that  the  Plaintiff  is  entitled  to  a 
decree. 

It  has  been  very  properly  observed,  on  both  sides, 
that,  in  cases  of  this  description,  the  question  in  eqaity, 
is  merely  one  of  evidence,  and  that  it  cannot  now 
be  disputed  that  a  husband  may  be  a  trustee  for  bis 
wife.  That  is  perfectly  settled,  and  the  only  question 
is,  whether  he  has  constituted  himself  such  a  trustee 
or  not.  I  apprehend  that  the  fact  of  the  transaction 
taking  place  between  the  husband  and  the  wife,  instead 
of  between  strangers,  makes  no  difference,  in  this 
respect,  further  than  this : — that,  in  the  case  of  a  gift  qf 
chattels  by  one  stranger  to  another,  there  must  be  a 
delivery  of  the  chattels  in  order  to  make  the  gift  com- 
plete, whereas,  in  the  case  of  husband  and  wife  there 
cannot  be  a  delivery,  because,  assuming  they  are  given 

to 
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(6)  2  Atk.  77.  (#)  5  Ve*.  71. 

(c)  3  Atk.  393.  (A)  2  Swan.  92. 

(d)  15  Bcav.  529.  (0  18  Beav.  467. 

(e)  i  Pure,  W.  729. 
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to  the  wife,  tbey  still  remain  in  the  legal  possession  of 
the  husband,  and  therefore  it  is  impossible  to  give  that 
completion  to  the  gift  that  would  be  necessary  to  give 
effect  to  it  between  strangers.  Therefore,  this  corned 
tinder  that  class  of  cases  in  which  it  has  been  held,  that 
though  there  is  not  an  absolute  delivery  a  declaration 
of  trust  is  sufficient. 

The  question  here  is,  whether  the  husband  has  used 
words  which  are  equivalent  to  a  declaration  of  trust 
In  the  first  place,  these  words  need  not  be  in  writing, 
that  is  quite  settled  by  the  authorities.  They  must 
be  clear,  unequivocal  and  irrevocable,  but  it  is  not 
necessary  to  use  any  technical  words,  it  is  not  necessary 
to  say  "I  hold  the  property  in  trust  for  you,"  nor 
it  is  necessary  to  say  "  I  hold  the  same  for  your 
separate  use.*  Any  words  that  shew  that  the  donor 
means,  at  the  time  he  speaks,  to  divest  himself  of 
all  beneficial  interest  in  the  property  are,  in  my  opinion, 
sufficient  for  the  purpose  of  creating  the  trust.  I  think 
it  is  also  .sufficient,  for  the  purpose  of  shewing  that  the 
trust  has  been  created,  if  he  afterwards  states  that  he 
has  so  created  the  trust,  though  there  was  no  witness 
except  the  donee  present  at  the  time  the  trust  was 
created.  For  instance,  if  A.  who  has  a  1,000/.  consols 
standing  in  his  name,  in  the  presence  of  witnesses  or 
in  writing  (it  does  not  matter  which),  says  to  B ,  "  t 
hereby  give  you  1,000/.  consols  now  standing  in  my 
name  in  the  books  of  the  governor  and  company  of 
the  Bank  of  England"  in  my  opinion,  that  would 
create  A.  a  trustee  for  B.  and  the  gift  would  be  com- 
plete. I  think  that  is  what  is  established  in  Ex  parte 
Pye  {a)$  on  which  I  have  had  to  comment  very  often 

in 

(a)  18  fa.  140. 
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in  many  other  cases.  I  am  of  opinion  that  it  would  be 
just  the  same  if  A.  were  asked  by  C,  "  Have  you  given 
the  stock  standing  in  your  name  to  B.,"  and  A.  said  in 
reply, "  Yes,  I  have  given  it  to  B.  and  it  is  his  property/' 
I  am  also  of  opinion,  that  if,  without  being  asked,  be 
had  voluntarily  said,  "  I  have  given  the  1 ,000/.  consols 
standing  in  my  name  in  the  books  of  the  governor  and 
company  of  the  Bank  of  England  to  B."  that  would 
constitute  a  valid  declaration  of  trust  of  the  stock 
though  it  still  remained  in  the  name  of  A. 

I  have  said  it  must  be  final,  irrevocable  and  complete ; 
it  will  not  do  to  speak  of  the  property  as  belonging  to 
another  person,  because  that  is  ambiguous.  That  may  be 
evidence  corroborative  of  something  else  and  very  often 
is,  but  the  mere  fact  of  calling  stock  or  a  chattel  by  the 
name  of  B.,  saying, "  that  is  B.'s  statue  or  B.'s  carriage 
or  B.'s  stock/*  does  not  necessarily  make  it  the  property 
of  that  person.  Neither  does  an  express  declaration  that 
"  I  intend  to  give  it,"  or  that  "  I  mean  to  give  it," 
because  the  thing  is  not  complete.  But  if  the  donor 
makes  an  express  declaration  that  "  I  do  now  give  it," 
I  am  of  opinion  that  is  sufficient.  I  am  also  of  opinion 
that  it  is  sufficient  if  he  makes  a  declaration,  "  I  have 
already  given  it."  Then  the  only  matter  that  is  necessary 
to  be  known  is,  does  the  donor  mean,  by  those  words, 
to  divest  himself  of  the  whole  of  the  property  in  question. 


I  asked  the  question,  what  does  a  husband  mean 
when  he  says  to  his  wife,  "  I  give  you  this  vase  or  this 
chandelier/'  does  he  mean  to  say  that  he  keeps  any 
property  in  it  for  himself?  If  so,  he  means  that  which 
the  words  do  not  import,  when  he  says  expressly  "  I 
give  it  you."  There  may  be,  in  some  cases,  an  implied 
condition  between  husband  and  wife,  that  he  is  to  be 
at  liberty  to  make  use  of  the  thing  given  when   he 

requires 
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requires  it  during  his  life,  but  even  that  implied  con-        1865. 
dition  does  not  exist  unless  it  is  expressed  or  is  under- 
stood by  both  parties  at  the  time.    That  might  be  so, 
but  it  would  depend  upon  the  nature  of  the  property.  Grant. 

In  all  these  cases  the  difficulty  is,  whether  the  evidence 
establishes  the  fact,  that  is  the  real  question  to  be  con- 
sidered. In  the  first  place,  there  is  a  rule  constantly 
acted  on  in  Chambers  in  Equity,  that  the  unsupported 
testimony  of  any  person,  on  his  own  behalf,  cannot  be 
safely  acted  on.  If  it  were  otherwise,  any  stranger  might 
come  and  swear  that  any  testator  owed  hiin  a  sum  of 
money ;  but  that  is  not  sufficient  proof;  the  question 
would  be  asked,— Is  there  any  writing,  or  other  proof  of 
the  debt?  without  that,  this  Court  does  not  listen  to  the 
declaration  of  the  claimant  and  is  obliged  in  all  cases  to 
disregard  it,  and  though,  in  many  cases,  it  may  prevent  a 
person  from  receiving  what  he  is  justly  entitled  to, 
still  the  Court  cannot  act  on  the  mere  unsupported 
testimony  of  a  claimant. 

In  this  case,  I  could  not  act  on  the  uncorroborated 
testimony  of  the  wife,  the  alleged  donee ;  but,  in  my 
opinion,  there  is  evidence  to  support  her  testimony, 
and  even  to  prove  the  case  without  it.  I  admit  that 
a  mere  intention  to  give  would  not  be  conclusive,  and 
that  it  must  be  shewn  that  the  property  has  really  been 
given.  I  will  refer  to  the  various  passages  in  the  evi- 
dence which,  in  my  opinion,  establish  that  this  property 
is  the  widow's;  and  I  will  then  refer  to  the  two  cases  of 
Mews  v.  Mews  (a),  and  Walter  v.  Hodge  (ft),  to  shew 
how  easily  they  are  distinguishable  from  the  present 
case. 

I  will  first  refer  to  the  statuettes,  and  I  find  that  the 

wife 
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1865.  wife  Bwears  that  they  were  given  to  her;  this  alone 
would  not  do,  but  Ellen  Lafon  says  this : — "  I  paid 
»  visit  to  NuttuU  Hall,  in  September,  1862,  when 
Mr.  Grant  took  me  through  the  reception  rooms  and 
shewed  me  everything  in  them,  particularly  pointing  out 
to  me  his  presents  to  Mrs.  Grant  on  her  marriage, 
namely,  the  beautiful  statuettes  of  *  Highland  Mary9 
and  'Lavmia/  which  he  distinctly  told  me  he  had  given 
to  her." 

Why  am  I  to  doubt  this  lady,  who  says,  that  Mr. 
Grant  told  her  that  he  had  given  them  to  his  wife  ? 
If  he  did,  then  he  had  created  himself  a  trustee  for  her. 
That  is  still  more  strongly  confirmed  by  Mr.  Spence, 
the  sculptor,  who  says,  that  they  were  ordered  for  her, 
and  that  Mr.  Grant  stated  to  him  that  he  intended  to 
give  them  to  her  as  a  wedding  present.  That  of  itself 
would  not  be  conclusive;  but  when  the  donor  himself, 
speaking  of  these  two  statuettes,  tells  a  lady,  voluntarily, 
and  of  his  own  accord,  "  I  have  given  them  to  her," 
and  the  sculptor  says,  they  were  ordered  for  her  and 
intended  as  a  marriage  present  for  her,  then  the  matter 
is,  in  my  opinion,  established.  There  is  the  further 
corroborative  testimony  of  the  Plaintiff's  sister,  but  I 
prefer  this  independent  testimony. 

That  puts  an  end  entirely  to  an  observation  made  by 
Mr.  Selwyn,  which  I  think  can  scarcely  be  supported  hi 
law,  that,  if  a  man  makes  a  wedding  present  to  the 
woman  to  whom  he  is  engaged,  the  fact  of  marriage 
re-vests  the  gift  in  him,  and  he  becomes  entitled  to  it 
himself.  It  is  not  necessary  to  refer  to  that,  because 
it  is  clear  the  statuettes  did  not  arrive  until  after  the 
marriage,  and,  therefore,  they  could  not,  actually,  have 
been  given  until  after  the  marriage. 

There 
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There  is  not  the  same  clearness  with  respect  to  the  1865. 
two  marble  pedestals;  but  it  is  quite  clear  that  they 
must  go  with  the  statuettes.  Mr.  Grundy,  the  sculptor, 
says,  Mr.  Grant  requested  me  to  make,  and  I  accord-* 
ingly  made,  a  pair  of  antique  pedestals  for  the  sta- 
tuettes, I  remember  Mr.  Grant  saying  to  roe,  that  he 
had  seen  the  statuettes  in  Mr.  Spence's  studio,  at  Rome  ; 
and  that  be  had  told  Mr.  Spence,  that  if  Mrs.  Grant 
liked  them,  he  would  buy  them  for  her,  and  that  he  had 
accordingly  done  so.  I  am  of  opinion,  that  this  addi- 
tion to  the  statuettes  must  be  treated  as  an  addition 
to  the  original  gift  and  must  pass  with  the  original 
gift. 

The  next  thing  which  I  have  to  refer  to  is  the  piano. 
As  to  this,  Ellen  Lafon  says,  "The  piano  which  he 
told  me  he  had  given  to  her,  on  condition  that  he 
would  play  in  the  presence  of  other  persons  beside 
himself,  which  condition  she  bad  complied  with." 
That,  again,  is  an  express  statement  made  by  him,  that 
he  had  given  it  to  his  wife. 

The  hash  dish  and  souffle  dish  rest  on  still  stronger 
evidence;  for,  in  the  first  place,  Helen  Flora  Bay  ley 
says,  "  I  first  saw  the  hash  dish  (or  breakfast  dish)  in 
the  autumn  of  1862,  on  the  breakfast  table  at  NuttalL, 
and  my  brotber-in-law  told  me  that  he  had  given  it  to 
bis  wife  for  her  own,  and  that  he  was  going  to  have  it 
altered  for  her,  as  the  spirit  lamp,  which  burnt  below  it, 
was  too  high.  At  the  same  time,  he  said,  that  he  had 
given  my  sister  a  souffle  dish,  but  she  had  only  used  it 
once.''  In  my  opinion,  that  is  also  an  express  declara- 
tion of  trust,  for,  as  I  before  said,  no  technical  words  are 
necessary,  and  here  he  stated  that  he  had  divested  him- 
self of  the  whole  of  the  property  in  them.  But  the  evi- 
dence 
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dence  is  still  more  strong,  and  goes  a  great  deal  farther, 
when  you  come  to  the  evidence  of  the  butler,  who,  in  my 
opinion,  not  only  proves  that  these  two  pieces  of  plate,  but 
that  the  Bohemian  glass  service  and  the  marble  dessert 
service  also  belong  to  the  Plaintiff.  He  says, "  I  perfectly 
well  remember  the  souffle  dish  and  hash  dish ;  they 
were  under  my  charge  as  butler.  Mr.  Grant  told  me, 
before  they  arrived  at  Nuttall,  that  he  had  bought  them 
of  Mr.  Harry  Emmanuel  for  his  wife ;  and  after  he 
came  to  Nuttall,  he  told  me  to  take  charge  of  them, 
and  that  they  were  his  wife's;  and,  although  they  were 
kept,  for  convenience  sake,  with  the  other  plate,  I 
always  considered  them  as  belonging  to  Mrs  Chant. 
They  were  engraved  with  Mr.  Grant's  crest,  but,  to  the 
best  of  my  recollection,  they  were  not  engraved  with 
his  initials.  I  also  remember  the  Bohemian  glass  dessert 
service  and  the  marble  dessert  service :  they  were  under 
my  care.  Mr.  Grant  himself  told  me,  that  he  had 
given  them  to  his  wife.  I  very  well  remember  Mr.  Grant 
saying  to  me,  the  day  before  he  left  Nuttall  for  the  last 
time,  speaking  of  the  marble  statuettes  and  the  marble 
dessert  service,  "Take  care  of  them,  Pearson,  for  they 
are  your  mistress's." 


With  respect  to  the  two  pieces  of  plate,  the  Bohe- 
mian glass  service  and  the  marble  dessert  service,  the 
donor,  if  it  were  necessary,  has  really  created  Thomas 
Pearson,  the  butler,  a  trustee  for  her  of  this  property. 
There  is  an  express  declaration  that  they  were  her's, 
and  it  meets  exactly  the  case  which  I  stated  in  Mews 
v.  Mews,  where  I  observed,  that  if  the  husband  had 
stated  to  the  banker  that  the  money  was  his  wife's,  that 
would  probably  have  been  sufficient.  Here  he  does  ex- 
pressly state  to  another  person  that  they  are  his  wife's.  In 
addition  to  that,  he  puts  them  in  his  charge,  and  tells 

him 
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him  to  take  care  of  them  for  his  wife.     It  is  scarcely 
necessary  to  go  further. 

With  respect  to  the  picture  of  the  Madonna  della 
Sedia  the  butler  says,  "Mr.  Grant  himself  told  me, 
that  it  was  his  wife's,  that  he  had  given  it  to  her." 
This  is  repeated  by  the  witness  Mr.  John  William 
Maclure. 


1865. 


With  respect  to  the  two  pictures,  "  The  Midsummer 
Nights  Dream "  and  "  Miss  Nightingale  at  Scutari/' 
Miss  Louisa  Plummer  says,  she  saw  Mr.  Grant  give  to 
his  wife  the  engraving  of  "  Miss  Nightingale  at  Scutari" 
as  a  present,  and  Margaret  Elizabeth  Poole  says, 
"  I  recollect  hearing  Robert  Dalglish  Grant  say,  that 
the  engravings  of  'Midsummer  Nights  Dream'  and 
'  Miss  Nightingale  at  Scutari'  were  birthday  presents 
from  him  to  his  wife.  I  was  always  under  the  im- 
pression that  the  engravings  of  'The  Rescue'  and  '  The 
Sanctuary'  were  birthday  presents  from  Mr.  Grant  to 
his  wife."  I  do  not  find  the  same  confirmation  as  to 
these  two  pictures  of  "The  Rescue"  and  "The  Sanctu- 
ary;" but  considering  that  the  wife's  testimony  in  all 
other  respects  is  so  entirely  supported  by  such  abun- 
dant evidence,  and  that  she  swears  positively  to  that 
gift,  and  that  the  others  state  that  they  were  treated  as 
presents  of  his,  though  those  two  are  not  confirmed,  I 
shall  trust  to  the  evidence  of  the  wife  in  that  respect, 
and  treat  the  whole  of  these  four  pictures  as  gifts  to 
her.  If  these  two  had  stood  alone,  and  that  had  been 
the  whole  question,  it  would  have  been  perfectly  dif- 
ferent; but,  considering  that,  with  respect  to  the  statu- 
ettes, the  marble  pedestals,  the  two  pieces  of  plate,  the 
piano,  the  Bohemian  glass  service,  the  marble  desseit 
service,  the  picture  of  the  "  Madonna,"  and  two  of  the 

engravings, 
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engravings,  her  testimony  is  so  amply,  and  so  entirely 
confirmed,  I  shall  trust  her  word  with  respect  to  the 
other  two  pictures,  and  give  the  whole  of  those  to  her. 
I  will  make  a  decree  accordingly. 

I  wish  to  make  an  observation  on  the  two  cases  cited. 
In  Mews  v.  Mewt(a)t  it  is  clear  that  why  I  considered 
the  matter  was  not  proved  was  this  : — All  that  happened 
there  was,  that  the  money  was  allowed  to  be  in  the 
name  of  his  wife  at  his  bankers,  but  she  never  stated 
that  he  had  given  it  to  her.  He  knew  of  it  per- 
fectly, he  sanctioned  it,  and  she  was  in  the  habit  of 
drawing  upon  it  ;  but,  upon  his  deathbed,  he  treated  it 
as  his  own,  and  thereby  contradicted  the  evidence  of  bit 
wife  in  respect  of  it.  I  then  made  this  observation  :— 
"  The  evidence  which  is  required  to  constitute  a  valid 
gift,  as  I  have  before  stated,  is,  that  there  must  be 
some  clear  and  distinct  act  by  which  the  husband  hat 
divested  himself  of  the  property,  and  engaged  to  hold 
it  as  a  trustee  for  the  separate  use  of  his  wife;  I  have 
looked  in  vain  through  the  evidence  to  find  any  such 
clear  and  distinct  act  on  his  part.  If  he  bad  himself 
deposited  the  money  with  bankers,  or  with  those  gen- 
tlemen as  quasi  bankers,  stating  that  they  were  to  hold 
it  for  his  wife,  that  would  probably  have  been  sufficient 
for  that  purpose," 

Here,  I  am  of  opinion,  that  there  are  distinct  and 
unequivocal  expressions,  and  that,  unless  technical  words 
are  required,  nothing  more  can  be  required  than  for  a 
man  to  say, "  I  have  given  it  to  my  wife,  I  have  divested 
myself  of  all  interest  in  it,  it  is  hers  and  hers  Only,19 
and  any  words  that  are  equivalent  to  that  are  suffi* 
cient  for  the  purpose. 

Id 

(«)  15  fiea*.  533. 
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In  Walter  v.  Hodge  (a),  the  wife  said  that  her  hus- 
band bad  given  her  a  pocket-book  containing,  I  think, 
300/.  worth  of  bank  notes.  If  it  stood  on  that  alone,  as 
I  have  already  stated,  the  Court  could  not  proceed  on 
the  unsupported  testimony  of  the  wife,  though  that  would 
be  sufficient  if  confirmed.  She  brought  a  lady,  a  friend 
of  hers,  who  Was  present,  to  confirm  rt,  but  the  lady's 
confirmation  was  this,  "  I  give  it  to  you  in  case  any 
accident  should  happen  to  me/'  which  is  a  very  different 
thing  from  a  gift ;  and  if  a  gift  at  all,  it  was  a  donatio 
mortis  eausA.  So  that,  in  point  of  fact,  there  was  no 
evidence  in  that  ease  to  support  the  gift.  If  the  evi- 
dence of  the  gift  had  been  confirmed  by  the  other 
witness,  I  am  of  opinion,  that  the  case  would  have 
been  made  out. 


1866. 


Grant 

v. 
Gkaht. 


I  am  of  opinion,  that  it  is  made  out  here,  and  the 
necessary  consequences  must  follow. 


(a)  2  Swonst.  92. 
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Feb.  17,18,21. 

The  East 
Hiding  Regis- 
tration Act 
(6  Anne,  c. 
35)  is  impe- 
rative, and 
unless  a  will 
of  lands  in 
that  riding  be 
registered 
within  six 
months  after 
the  testator's 
death,  or  a 
memorial  of 
the  impedi- 
ment which 
disables  the 
devisee  from 
doing  so,  re- 
gistered in  the 
manner 
pointed  out  by 
the  I 5th  sec- 
tion, the  will  is 
void  as  against 
subsequent 
purchasers  and 
mortgagees. 

A  testatrix, 
having  lands 
in  the  Eatt 
Riding,  died 
in  1854. 
Her  will  was 
discovered  in 
1861,  which 
devised  these 
lands,  but  be- 
fore any  regis- 
tration of  it  or 
of  any  "  im- 
pediment" bad 
teen  made, 
the  heir  mort- 
gaged the  pro- 
perty : —  Hrld, 
that  the  mort- 
gagee had 
priority  over 
the  devisee. 


CHADWICK  v.  TURNER. 

rjlHE  question,  in  this  case,  was  one  of  priority,  and 
A      turned  on  the  construction  of  the  East  Riding 
Registry  Act  (6  Ann.  c.  35).     It  arose  under  the  fol- 
lowing circumstances : — 

Sarah  Gooddy,  the  wife  of  Richard  Gooddy,  had 
power  to  devise  a  house  at  Hull  within  the  East 
Riding  of  Yorkshire,  which  was  settled  to  her  separate 
use  in  fee.  She  died  in  January,  1854,  leaving  her 
husband  surviving  her  and  he  died  four  months  after- 
wards. After  the  death  of  Mrs.  Gooddy,  William 
A  thin,  as  her  heir-at-law,  entered  into  possession,  she 
having  been  supposed  to  have  died  intestate. 

In  June,  1862,  William  Athin  mortgaged  the  house 
to  the  Plaintiff  to  secure  1,420/.,  and  the  mortgage  was 
duly  registered  in  the  same  month. 

In  the  meantime,  Mrs.  M'Kee,  into  whose  possession 
the  papers  of  Mr.  Gooddy  had  come  on  his  death,  dis- 
covered, in  July,  1861,  a  will  of  Mrs.  Gooddy  dated  in 
1841.  By  this  she  devised  the  house  to  her  husband 
for  life,  with  remainder  to  William  Athin  in  fee  upon 
trust  that  Mary  Ann  Prance  should  receive  2\L  a-year, 
and  subject  thereto,  to  sell  and  divide  the  produce 
amongst  the  children  of  Mary  Ann  Prance. 

Mrs.  M(Kee  did  not,  however,  communicate  this  dis- 
covery to  any  one,  nor  did  she  register  the  will  till  long 
afterwards. 

After  the  mortgage  had  been  executed  and  registered, 

and 


Chadwicr. 

V. 
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and  in  the  month  of  September,  1863,  a  codicil  was 
discovered,  by  Mrs.  M'Kee  dated  in  1853,  by  which  a 
life  interest  in  the  house  was  given  to  Mrs.  M'Kee  after 
the  decease  of  Mr.  Gooddy  and  Mary  Ann  Prance.  Turner. 

The  will  and  codicil  were  not  registered  until  Febru- 
ary, 1864. 

Chadwick  instituted  this  suit  in  1863  to  foreclose  the 
mortgage,  and  the  question  was,  whether,  under  the 
Yorkshire  Registry  Act,  the  mortgagee  from  the  heir 
had  priority  over  the  devisees  under  the  will  and  codicil. 

The  question  depended  on  the  statute  of  the  6  Ann. 
c.  35.  This  statute,  after  reciting  that  the  lands  in  the 
East  Riding  were  "generally  freehold,  which  might 
be  so  secretly  transferred  or  conveyed  from  one  person 
to  another,  that  such  as  were  ill-disposed,  have  it  in 
their  power  to  commit  frauds,  and  frequently  do  so,  by 
means  whereof  several  persons,**  &c.  &c,  "  had  been 
undone  in  their  purchases  and  mortgages  by  prior  and 
secret  conveyances  and  fraudulent  incumbrances," 
enacts,  that  a  memorial  of  all  deeds  and  of  all  wills 
and  devises  in  writing  "  may  be  registered  in  such 
manner  as  is  hereinafter  directed ; "  and  that  every 
deed  or  conveyance  shall  be  adjudged  fraudulent  and 
void  against  any  subsequent  purchaser  or  mortgagee 
unless  registered,  &c. ;  "and  that  every  such  devise  by 
will  shall  be  adjudged  fraudulent  and  void  against  any 
subsequent  purchaser  or  mortgagee  for  valuable  con- 
sideration, unless  a  memorial  of  such  will  be  regis- 
tered in  such  manner  as  is  hereinafter  directed." 

The  10th  section  provides,  that  "in  case  of  wills  the 
memorial  shall  be  under  the  hand  and  seal  of  some  or  one 
of  the  devisees,  his  or  their  heirs,  executors  or  administra- 
tors, guardians  or  trustees,  attested  by  two  witnesses.*' 

By 
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1865.  By  the  11th  section  the  memorial  of  a  will  is  to  con- 

tain the  date,  &c.  and  the  will  or  probate  is  to  be  pro- 
duced to  the  Registrar. 

The  14th  section  provides,  that  memorials  of  wills 
registered  within  six  months  after  the  death  of  a  testa- 
tor dying  in  Great  Britain,  or  within  three  years  of 
those  dying  beyond  seas,  shall  be  as  valid  as  if  regis- 
tered immediately  after  the  death  of  such  testators. 

.  The  15th  section  is  as  follows: — "  Provided  always, 
that  in  case  the  devisee  or  person  or  persons  interested 
in  the  honors,  manors,  lands,  tenements  or  heredita- 
ments, devised  by  any  such  will,  as  aforesaid,  by  the 
reason  of  the  contesting  such  will  or  other  inevitable 
difficulty,  without  his,  her  or  their  wilful  neglect  or 
default,  shall  be  disabled  to  exhibit  a  memorial  for  the 
registry  thereof  within  the  respective  times  hereinbefore 
limited;  and  that  a  memorial  shall  be  entered,  in  the 
office,  of  such  contest  or  other  impediment,  within  the 
space  of  six  months  after  the  decease  of  such  devisor 
or  testatrix,"  &c.  "  then  and  in  such  case,  the  registry 
of  the  memorial  of  such  will,  within  the  space  of  six 
months  next  after  his,  her  or  their  attainment  of  such 
will  or  a  probate  thereof,  or  removal  of  the  impediment 
whereby  he,  she  or  they  are  disabled  or  hindered  to 
exhibit  such  memorial,  shall  be  a  sufficient  registry 
within  the  meaning  of  this  act,  anything  herein  con- 
tained to  the  contrary  thereof  in  anywise  notwith- 
standing." 

Mr.  Hob1  ouse  and  Mr.  Kay,  for  the  Plaintiff,  relied 
on  the  terms  of  the  act  and  on  the  non-compliance 
with  its  requirements  as  giving  the  mortgagee  priority 
over  the  devisees. 


Mr. 
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Mr.  E.  K.  Karslahe  for  William  Athin. 

Mr.  Cole  and  Mr.  Ince.  for  Mrs.  M'Kee,  argued  that     Chadwick 
the  registration  had  been  prevented  by  an  inevitable      Turner. 
difficulty  and  impediment,  namely,  by  the  ignorance  of 
the  existence  of  the  will. 


The  Master  of  the  Rolls. 

The  only  question  seems  to  be  on  the  act  of  par- 
liament, and  principally  on  the  words  "attainment  of 
such  will." 

Mr.  Hobhouse,  in  reply,  referred  to  2  &  3  Ann.  c.  4. 


The  Master  of  the  Rolls. 

In  this  case,  I  think  the  only  substantial  question  is,      Feb.  21. 
that  which  arises  on  the  6th  Ann.  c.  35,  the  statute  for 
the  registration  of  deeds  and  wills  in  the  East  Riding  of 
Yorkshire. 

[His  Honor  having  disposed  of  other  points  in  the 
case  proceeded :] — The  only  question  is,  whether  the 
clause  of  the  statute  renders  the  mortgage  deed  valid, 
though  the  will  would  have  prevented  any  interest 
being  mortgaged  to  the  Plaintiff.  I  am  of  opinion  that 
the  statute  is  imperative,  and  that  the  mortgage  has 
precedence  over  the  will. 

By  the  first  clause,  the  registration  of  the  will  is  made 
essential,  for  it  enacts,  that  every  devise  shall  be  frau- 
dulent and  void,  as  against  subsequent  mortgagees, 
unless  registered  as  thereinafter  directed.  Therefore, 
it  is  expressly  declared  that  the  mortgage  shall  be  valid, 
and  the  will  invalid  against  the  mortgagee,  unless  the 

tol.  xxxiy — iv.  u  u  will 
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1865.       W'H  be  registered  in  manner  after  directed,  that  is,  within 
v^vW      six  months  after  the  death  of  the  testator. 

CHADWICK 

Turner.  If  the  act  had  stopped  here,  the  will  would  have  been 

simply  inoperative  against  the  mortgagee.  But  this  is 
not  so,  and  the  only  question  now  is,  whether  the  will 
comes  within  the  exception  contained  in  the  15th  section. 
It  is  to  be  observed,  that  assuming  there  to  have  been  an 
"  inevitable  difficulty"  or  "  impediment"  which  disabled 
the  parties  claiming  under  the  will  from  exhibiting  a 
memorial,  the  clause  specifies  that  the  exception  is  only 
to  take  effect,  if  a  memorial  of  such  impediment  is  entered 
in  the  office  within  six  months  after  the  testator's  death. 
It  is  argued,  that  they  could  not  do  this,  because  they 
did  not  know  of  it.  All  I  can  say  is,  that,  in  such  an 
event,  the  act  has  provided  that  the  will  shall  not  be 
operative  against  a  mortgagee.  The  only  case  of  excep- 
tion out  of  the  first  clause  is  distinctly  specified,  and  it  is 
the  case  of  a  known  impediment ;  where  the  impediment 
is  unknown  and  therefore  cannot  be  registered,  the  will  is 
inoperative  against  a  mortgagee  from  the  heir. 

But  in  this  case,  there  is  distinct  evidence  that  the 
will  might  have  been  registered,  for  the  husband,  who 
paid  legacies  under  the  will  and  must  have  bad  notice  of 
it,  might  have  exhibited  a  memorial  of  it.  Mrs.  M'Kee, 
who  discovered  the  will  in  July,  1861,  might  also  have 
done  so,  and  yet  she  did  not  register  it  until  February, 
1864.  If  she  had  registered  the  will  within  six  months 
after  its  discovery,  or  if  she  had  communicated  with  the 
parties  interested  under  it,  they  might  have  registered  it, 
and  thus  have  prevented  the  execution  of  this  mortgage 
deed,  which  was  not  done  until  a  year  after  the  will 
had  been  discovered ;  for  the  will  was  discovered  in 
July,  1861,  and  the  mortgage  deed  was  not  executed 
until  June,  1862. 

lam 
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I  am  of  opinion  that  the  mortgage  has  priority  over        18(55. 

the  will  in  respect  of  this  property.  c 

i>. 

Turner. 
Note. — Mrs.  M'Kte  and  Mr.  Prance  appealed  from  this  decree, 
but,  on  the  8th  of  March,  1866,  their  appeal  was  dismissed  with  costs 
by  the  Lords  Justices. 


T 


Re  THE  LIFE  ASSOCIATION  OF  ENGLAND 
(LIMITED). 

BLAKE'S  CASE.  Feb,  lh 

HIS  company  was  incorporated  in  June,  1863,  and  A  person 
i  i      w  m  a     o    .  t   who  takes 

in   the  same  month,  Messrs.   Thomas  of  smith  shares  in  a 

were  appointed  the  company's  brokers  at  Bristol.  l£mf^ti!  f™ 

material  repre- 
sentations 
Early  in  August,   1863,  Messrs.  Thomas  §f  Smith  made  by  the 

wrote  to  Mr.  Blake,  sending  a  prospectus  of  this  com-  ^[J2£|JJn  out 

pany,  and  stating  that  they  had  150  shares  in  it  which  to  be  false, 

they  could  dispose  of.    They  stated  that  the  list  had  [hemrPU  ia° 

closed  in  London,  and  that  the  shares  were  quoted  at  ,  &  l?ot 
i  x       i  mi      shares  in  a 

two  to  two  and  a  quarter  premium  in  London,     lne  company  on 

prospectus  and    the  statement  as  to  the   closing:   the  the  fa,t^of?"e 
1        r  °  prospectus,  in 

share  list  had  been   furnished   to  Messrs.   Thomas  6f  which  certain 
Smith  by  the  secretary  of  the  company,  and  the  quota-  g^e^to^e6 

tions  had  appeared  in  some  newspapers.  directors,  and 

relying  on  the 
statement  of 

Upon  the  faith  of  these  statements,  Mr.  Blake  on  company  tfiat6 

the  13th  of  August,  1863,  applied  by  letter  for  150  the  London 

,,       i        ,  ii  i  •  .       share  list 

shares,  and  he  thereby  undertook  to  execute  the  articles  was  closed. 

of  association  when  required.     The  150   shares  were    ttement0 

allotted  to  him  on  the  19th  of  August,  and  the  scrip  were  false. 

certificates  were  sent  to  him  on  the  28th  of  August,  the  shares '^ind 

1863,  but  he  never  executed  the  deed  of  association,  the  directors 

acQUiesced 
His  suspicions  having  been  aroused,  by  observing  the  therein  :— 

low  numbers  of  the  certificates,  which  were  from  2,605  flcW» tnat  ne 

was  not  a  con- 
U  U  2  to  tributory. 
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to  2,755,  be  caused  a  friend  in  London  to  make  in- 
quiry ;  and  who  discovered,  on  inquiring  at  the  office  of 
Thb  Lipe      the  company,  that,  so  far  from  the  list  being  closed,  he 

Association   could  have  any  number  of  shares.     Mr.  Blake  himself 
of  England  ••    <■  i  i      i  i 

(Limited),     then  applied  to  the  secretary  by  letter  to  ascertain  the 

Bla&e's Case.  number  of  shares  issued,  who  in  reply  stated  :  (31  Avg. 

1863) — "They  are,  as  near  as  we  can  judge,  up  to  this 

date,  7,000 ;  but  we  know  there  are  many  more." 

On  the  4th  of  September,  Mr.  Blake  repudiated  the 
shares  and  demanded  a  return  of  the  deposit  of  75/. 
The  board,  on  the  14th  of  September,  declined  to  comply 
with  his  request.  On  the  17th  of  October,  Mr.  Blake 
searched  the  register  and  he  found  that,  instead  of  over 
7,000  shares  having  been  taken  on  the  31st  of  August, 
no  more  than  1,298  had  been  taken  at  the  time  of  the 
search,  and  that  no  transactions  whatever  had  taken 
place  in  the  shares  as  none  had  ever  been  transferred. 
He  further  discovered,  that  five  of  the  eleven  gentlemen, 
whose  names  had  been  published  in  the  prospectus  as 
the  directors  of  the  company,  held  no  shares  therein, 
and  consequently  had  no  qualification  as  directors. 

Mr.  Blake  having,  thereupon,  threatened  to  take 
criminal  proceedings  against  the  directors,  secretary, 
manager,  and  brokers,  the  board  of  directors  on  the 
21st  of  October,  1863,  resolved  to  repay  Mr.  Blake  his 
deposit  and  to  take  his  name  off  the  share  register, 
which  was  done  accordingly,  and  he  had  no  further  con- 
nexion with  the  company. 

In  May,  1864,  the  company  resolved  to  wind  up, 
and  the  liquidator  having  inserted  Mr.  Blake's  name 
in  the  list  of  contributories,  he  took  out  a  summons  to 
have  his  name  removed  therefrom,  which  now  came  on 
for  argument. 

Mr.  Hobhousty 


CASES  IN  CHANCERY.  641 

Mr.  Hothouse,  for  Mr.  Blake,  argued,  that  as  the        1865. 

shares  had  been  taken  upon  representations  made  by       <^v-*-' 

the  company  which  proved  to  be  falae,  he  had  a  right     Thb  Lif1 

to  repudiate  them.   That  the  acquiescence  by  the  board    Association 

*•  !•  ■  i.     •  i  •     i-  i         it     of  England 

of  directors  in  the  repudiation  was  binding  and  could     (Limited). 

not  now  be  contested.     He  cited  BeWs  Case  (a).  Blam'sCak. 

Mr.  Selwyn  and  Mr.  W.  R.  Ellis,  for  the  official 
liquidator,  argued  that  the  contract  to  become  a  share- 
holder was  complete,  Cookney's  Case  (5),  and  could  not 
be  cancelled  by  the  directors.  That  the  company  was 
not  bound  by  the  misrepresentations  of  its  officers 
and  of  strangers,  made  without  its  authority :  Holt's 
Case(c);  NicoVs  Case(d);  Mixer's  Case(e);  Brock- 
welts  Case(f);  Woollastoris  Case(g)  ;  Ayres  Case(h). 


The  Master  of  the  Rolls. 

I  am  of  opinion  that  Mr.  Blake  ought  to  be  omitted 
from  the  list  of  contributories. 


If  the  Court  were  to  adopt  the  arguments  which  are 
to  be  found  in  many  of  these  cases,  it  would  amount  to 
this:— that  a  contract  with  a  joint  stock  company  is 
quite  different  from  any  other  species  of  contract,  and 
that  whatever  may  be  the  misrepresentation  by  which  a 
person  is  induced  to  become  a  shareholder  in  a  com* 
pany,  the  act  of  becoming  a  shareholder  becomes  in- 
delible, and  that  though  he  may  have  taken  only  one 
step,  as  by  once  applying  for  shares,  he  is  fixed  for  ever, 
and  that  no  subsequent  proceeding  can  emancipate  him 

from 


(o)  22  Beav.  35.  (e)  4  De  G.  *  J.  575. 

(6)  3  De  O  4  J  170.  (  f )  4  Drew.  205. 

(c)  22  Beav.  48.  (g)  4  De  G.  *  J.  437. 

(d)  Z  DtG.tf  J.  387.  (A)  25  Beav.  513. 


642  CASES  IN  CHANCERY. 

1865.       fr°ra  that  species  of  entanglement  in  which  he  has  be- 

N-Ps*^'       come  involved  by  applying  for  shares. 
Re 

Association  *  am  °^  °pini°n*  as  I  kid  down  in  Belts  Case  (a), 
op  England  which  (with  the  exception  of  the  case  referred  to  by 
Blake's Casi.  Mr.  Ellis)  does  not  seem  to  be  shaken,  by  any  other 
case,  that  a  company,  qua  company,  may  commit  a 
fraud,  that  is  to  say,  may,  by  wilful  misrepresentation, 
induce  a  person  to  become  a  member  of  the  company, 
and  that,  in  such  a  case,  none  of  the  persons  whom  the 
company  represents  can  obtain  the  benefit  of  that 
which  is  brought  about  by  its  fraud. 

Now  one  very  important  thing  which  it  concerns  the 
public  to  know  undoubtedly  is,  who  are  the  directors  of 
a  company,  for  one  of  the  first  things  that  a  person 
usually  looks  at  before  taking  shares  in  a  company  is, 
to  see  who  are  the  persons  who  have  pledged  themselves 
to  support  and  manage  the  company,  and  accordingly, 
the  list  of  directors  is  usually  the  first  thing  inquired 
-  after  and  observed  upon.  It  was  one  of  the  matters 
which  pressed  very  strongly  upon  me  in  Lord  Abercorns 
Case  and  The  National,  6fc.  Assurance  Association  (b), 
viz.,  that  persons  lending  their  names  as  directors  be- 
come, in  a  great  measure,  responsible  for  the  conse- 
quences which  fall  upon  other  persons  who  take  shares 
acting  upon  the  faith  of  seeing  such  names  upon  the 
list  of  directors  of  the  concern,  and  believing  that  they 
are  not  used  merely  as  decoys,  but  that  they  are  pledged 
to  support  and  manage  the  company. 

Here,  the  prospectus,  which  I  hold  to  be  an  act  of  the 
company  itself,  states  that  these  three  persons,  upon 
whom  much  reliance  might  have  been  placed,  namely, 
George  Buchanan,  Esq.,  of  Buchanan  in  Buteshire ; 
Edward  Elliott,  Esq.,  late  chief  magistrate  at  Madras, 

living 
(a)  22  Ikav.  35.  (6)  31  L.J.  (CA.)  828. 
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living  at  Harrow-on- 1  he-Hill,  and  Lewis  Monroe,  Esq,,        1865. 
late  of  her  Majesty's  Bengal  Army,  Cavendish  Club,      Wv*^' 
are  all  directors  of  the  company,  and  that  they  pledged      TheLipe 
themselves  to  the  support  of  it.  It  does  not  appear  by  the    Absociatio* 
share  register  that  they  ever  held  a  single  share.     It  is,     (Limited). 
therefore,  a  reasonable  inference  that  not  one  of  them  Bum's  Cam. 
was  a  member  of  or  had  anything  to  do  with  the  com- 
pany, and  yet  by  the  prospectus  of  the  company  they 
are  held  out  to  the  world  as  being  directors  of  the  com- 
pany.    It  is  obvious  that  a  more  gross  misrepresenta- 
tion can  hardly  be  made,  than  holding  out  to  the  world 
that  responsible  persons,  who  have  nothing  at  all  to  do 
with  a  company,  are  the  directors  of  it. 

In  addition  to  this,  it  appears  that  the  company 
employed  Messrs.  Thomas  fr  Smith,  of  Bristol,  as  their 
brokers,  and  that  they  stated  that  fact  in  print.  Then 
it  appears  that  the  manager  and  actuary  of  the  com- 
pany writes  and  tells  them  that  the  London  share  list  is 
closed,  and  the  brokers,  upon  that  information,  tell 
Mr.  Blake,  that  the  share  list  is  closed,  treating 
the  word  " closed"  as  filled  up.  They  say,  although 
that  is  the  case  in  London,  still,  we  have  some 
shares  which  we  can  dispose  of,  and  we  advise 
you  to  take  some.  Thereupon,  Mr.  Blake  takes  150 
shares.  It  is  not  necessary  for  me  to  consider  whether 
that  alone  would  be  a  sufficient  amount  of  fraud,  to 
avoid  the  contract  entered  into  in  the  first  instance,  if 
Mr.  Blake  had  taken  no  step  in  the  matter.  But  im- 
mediately he  finds  this  out,  and  that  there  are  false 
representations  made  (I  know  not  by  whom)  in  the 
newspaper,  with  respect  to  the  value  of  the  shares,  he 
applies  to  the  directors  and  requires  to  be  released  from 
his  contract.  Suppose  he  had  said,  "  I  took  them  by 
mistake,  and  I  wish  to  be  released  from  the  contract, 
for  I  did  not  intend  to  become  a  shareholder,"  would  it 

be 
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1866.       be  absolutely  out  of  the  power  of  the  directors  to  say, 

v^^-^/      "  Well,  if  you  did  not  intend  to  take  the  shares,  we  will 

The  Life     tftke  them  back."     But  he  says,  "You  have  made  a 

Association    misrepresentation  to  me;  if  you  had  told  me  the  truth, 
of  England     -     ,       , ,  .  ,  .  ,. 

(Limited).     I  should  never  have  taken  any  shares,  and  I  require 

Blake  s  Cass.  to  ^  rejea8eci  from  the  shares  and  to  have  my  money 
returned  to  me."  The  board  of  directors  ultimately  ac- 
cede to  that,  and  make  an  entry  in  their  book,  that  he 
ceased  to  be  a  shaieholder  on  the  21st  day  of  October, 
1863,  he  having  taken  the  shares  in  the  month  of 
August  previously.  During  the  two  next  months  he  was 
investigating  this  matter,  and  after  that  investigation, 
he  says,  "  I  will  not  be  a  shareholder,  and  you  have  no 
right  to  make  me  continue  one."  The  directors  ac- 
quiesced in  that,  and  thereupon  he  ceased  to  be  a  share- 
holder. Since  that  time  he  has  never  paid,  and  has 
never  been  called  upon  to  pay,  any  calls,  and  he  has 
never  executed  the  deed  of  association. 

I  am  of  opinion  that  after  that  he  could  not  have 
claimed  any  benefit  from  the  company  if  it  had  turned  out 
a  very  profitable  and  successful  concern,  and  conversely, 
that  it  is  impossible  for  the  company  to  force  upon  bim 
the  liabilities  of  a  shareholder.  He  cannot  be  placed  in 
this  position,  that  if  the  undertaking  fails  he  is  to  be 
liable  for  all  the  losses  of  the  company;  but  if,  on  the 
other  hand,  it  succeeds,  he  is  to  have  no  benefit  or 
advantage  whatever  from  it. 

I  am  of  opinion,  on  this  state  of  facts,  that  Mr. 
Blake  ought  not  to  have  been  placed  upon  the  list  of 
contributories,  and  that  his  name  must  be  removed  from 
it  accordingly. 
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HAYDEN  v.  KIRKPATRICK. 

July  5,6,11. 

rpWO  brothers,  John  and  George  Hayden,  were  the  Afirstmort- 

A     joint  owners   of  a   renewable  leasehold,  called  chased  the 

Oakfield.     In  March,  1835,  they  mortgaged  this  pro-  ^Jjj*^  re" 

perty  to  Richard  and  George  Kirhpatrick,  for  1,000/.,  which  was 

and  entered  into  the  usual  covenants  for  its  payment.  £^2!^^ 

They  afterwards  became  further  indebted  to  Richard  under  the  cir- 

Kirkpatrick,  in  400/.     In  1836,  John  Hayden  sold  and  ^ttotecond 

conveyed  his  interest  in  the   property  to  his  brother  mortgagee  had 
-,  _       --/v,      mt  •  •  i         .  not  thereby 

George,  for  450/.     1  his  consideration  money  was  not,  obtained  pri- 

however,  paid,  but  John  and  George  Hayden  entered  °rity  over  tne 

into  a  written  agreement,  which  had  been  prepared  by      A.  and  fi. 

Richard  Kirkpatrich,  dated   the   19th  of  September,  J^rSSte  to 

1836,  whereby  George  Hayden  agreed   to   execute  a  C.  Afterwards 

mortgage  to  Richard  Kirhpatrick  for  850/.,  of  which  all  his  interest 

400/.  was  the  amount  due  to  the  Kirkpatricks,  and  the  in  t*16  e8ta.te  t0 

A.  in  consider* 
remaining  450/.  was  the  unpaid  purchase-money  due  ationof  a 

from  George  to  John  Hayden.     Richard  Kirhpatrick  8econd  eh*& 
*  *  l  on  the  estate. 

was  to  hold  the  mortgage  on  behalf  of  himself  and  A.  afterwards 
John  Hayden,  and  whenever  the  450/.  should  be  paid  ™yednthe°n" 

off,  Richard  Kirkpatrick  was  to  pay  over  the  450/.  to  equity  of  re- 
r  ,       tt      j  demotion  to 

John  Hayden.  a  inr  consider- 

ation of  the 
mortgage  debt: 
No  mortgage  had  ever  in  fact  been  executed  in  pur-  Held,  that  G7« 

suance  of  this  agreement.  .  fir8t  m™*jP& 

°  was  not  there- 

^  by  extin- 

On  the  10th  of  April,  1839,  George  Hayden,  in  con-  gJK£  «, 
sideration  of  1,600/.  due  to  Richard  Kirkpatrick  and  a»togive  B. 
George  Kirkpatrick  on  their  mortgage,  and  the  security  c. 
for  it  being  insufficient,  conveyed  the  equity  of  redemp- 
tion to  the  Kirkpatricks,  who  released  him  from  the  debt 

of 
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of  1,600/.     Richard  Kirkpatrick  soon  after  acquired 
the  whole  of  his  brother  George's  interest  in  the  pro- 
perty, and  in  1850  he  sold  part  of  it  for  550/.,  and  be 
Kiripatrxc*.  soid  the  remainder  in  1860  for  l,000i 

The  suit  was  instituted  in  1863,  by  John  Hayden, 
against  Richard  Kirkpatrick,  insisting  that  the  mort- 
gages for  1,000£,  and  400/.  had  become  merged  and 
extinguished  by  the  purchase  of  and  conveyance  to  the 
Kirkpatricks  of  the  equity  of  redemption  in  the  mort- 
gaged premises*  The  Plaintiff  also  insisted  that,  at 
the  time  of  the  sales,  the  Defendant  was  sole  owner, 
subject  to  the  charge  of  450/.,  which  was  the  only 
charge  on  the  estate,  and  that  he  was  a  trustee  for  the 
Plaintiff  for  that  sum,  who  was  entitled  to  have  it  paid 
out  of  the  purchase-moneys  received  by  the  Defendant. 

Mr.  Baggallay  and  Mr.  Sheffield,  for  the  Plaintiff, 
argued  that  the  mortgage  debt  of  1,400/.  had  been  ex- 
tinguished, and  that  the  Defendant,  as  owner  of  the 
estate,  was  now  liable  to  pay  the  mortgage  on  it,  and 
could  not  set  up,  as  against  the  Plaintiff's  charge,  a 
debt  already  paid  off.  That,  under  the  arrangement  of 
1836,  the  Defendant  was  a  trustee  for  the  Plaintiff,  and 
liable  to  discharge  the  Plaintiff's  debt  out  of  the  pur- 
chase-money of  the  estate.  They  relied  on  Toul- 
min  v.  Steere  (a) ;  Parry  v.  Wright  (b) ;  Brown  v. 
Stead  (c). 

Mr.  Selwyn  and  Mr.  Eddis,  for  the  Defendant,  insisted 
that  the  Plaintiff's  debt  of  1,600/.  was  still  subsisting,  and 
had  not  been  released  ;  that  the  purchase  of  the  equity 
of  redemption  had  not  discharged  the  debt  due  from  tHe 

Plaintiff 

(«)  3  Mer.  210.  5  Rias.  142. 

(b)  1  Sun.  $  Stu.  369,   and         (c)  5  Sim.  535. 
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Plaintiff  to  the  Kirkpatricks,  or  affected  its  priority,  that 

the  Defendant,  not  being  a  party  to  the  agreement  of 

1836,  was  not  a  trustee,  and  that  the  purchase-money         A"£H 

could  not  be  followed.    They  cited  Watts  v.  Symes  (a) ;  Kimpatwck. 

Eyre  v.  Burmester  (A). 

Mr.  Baggallay  in  reply. 


The  Master  of  the  Rolls. 

The  Plaintiff  in  this  case  seeks  to  make  the  Defendant  July  11. 
a  trustee  of  a  sum  of  450/.,  part  of  the  purchase-money 
derived  from  the  sale  of  a  leasehold  estate  called  Oak- 
field,  in  the  Isle  of  Wight.  The  Defendant  had  a  prior 
charge  on  the  property,  exceeding  the  total  amount  of 
the  purchase-money,  and  the  question  is,  whether,  in 
the  events  which  have  happened,  this  charge  has 
merged  in  the  reversion,  so  as  to  bring  forward  the 
second  charge,  and  give  it  priority,  so  as  to  make  the 
Defendant  a  trustee  for  the  Plaintiff.  [His  Honor 
stated  the  facts  and  proceeded  :] — 

In  truth,  this  is  a  case  where,  the  Plaintiff  and  his 
brother,  being  jointly  and  severally  liable  to  the  De- 
fendant in  1,400/.,  which  was  secured  by  a  mortgage  on 
the  land  of  the  Plaintiff  and  his  brother,  says  to  the 
Defendant,  who  has  purchased  through  his  brother  the 
equity  of  redemption  of  the  whole  land,  and  has  since 
sold  it,  "  under  the  authority  of  Toulmin  v.  Steere  (c), 
your  prior  charge  is  wiped  off,  and  mine  is  the  first 
and  only  charge."     He  not  merely  says  that,  but  he 

says 

(a)  1  De  O.  M.  $  G.  244.  (c)  3  Afer.  210. 

(6)  lOJur.  C87. 


648  CASES  IN  CHANCERY. 

1865.  8ay8>  that  besides  the  first  charge  being  wiped  off,  the 
v-*v^te/  effect  of  the  transaction  is  to  release  him,  the  Plaintiff. 
A*  R  from  his  debt  altogether,  to  put  an  end  to  his  covenant 
Kirxfatrick.  to  pay,  and  to  entitle  him  to  say  to  his  creditor,  u  You, 
by  your  acts,  have  discharged  the  debt  due  from  me  and 
my  brother  to  you,  you  are  a  trustee  for  me,  and  you 
are  not  entitled  to  set-off  my  charge  on  the  estate 
against  the  debt  due  from  me  to  you."  I  am  of  opinion, 
either  that  the  Plaintiff  is  bound  to  accede  to  the 
arrangement,  by  which  his  brother  arranged  with  the 
Defendant  that  the  whole  property  should  be  taken  for 
the  debt,  or  if  the  Plaintiff  is  not  bound  by  the  arrange- 
ment, so  neither  is  the  Defendant  bound  to  discharge 
the  Plaintiff  from  the  covenant.  If  the  effect  of  TouU 
min  v.  Steere  be  as  the  Plaintiff  contends  it  is,  it  cer- 
tainly is  a  stronger  decision  than  it  has  commonly  been 
considered,  and  goes  a  great  deal  further  than  I  had 
imagined,  or  than  I  believe  the  profession  supposed  it 
to  go.  Lord  St.  Leonards  says,  that  he  advised  an 
appeal  in  that  case,  but  that  it  was  compromised. 

If  I  hold  that  the  Plaintiff  is  right  in  his  conten- 
tion, then  it  follows,  that  if  A.,  the  first  mortgagee  of 
an  estate  which  is  subject  to  a  second  charge  in  favour 
of  B.t  purchases  the  equity  of  redemption,  he  not  only 
extinguishes  bis  own  charge  and  lets  in  B/s,  but  if  he 
sell  the  estate,  he  cannot  set  off  a  debt  due  to  him 
by  jB.  against  the  charge  which  B.  has  on  the  property. 
In  other  words,  if  an  estate  be  subject  to  two  mortgages, 
and  the  second  mortgagee  be  indebted  to  the  first,  then 
if  the  first  mortgagee  buys  the  equity  of  redemption,  he 
not  only  extinguishes  his  own  charge,  but  has  released 
the  debt  due  from  the  second  mortgagee  to  himself. 
Toulmin  v.  Steere  certainly  never  was  intended  to  go  to 
that  extent.  But  even  if  that  were  so,  the  Plaintiff 
must  either  adopt  the  arrangement  or  repudiate  it,  in 

which 
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which  latter  case  the  first  debt  is  existing.     If   the 

Plaintiff's  charge  is  a  subsisting  charge  on  the  estate, 

the  Plaintiff  may  go  against  it ;  if  not,  he  cannot  pursue  „ 

the  money  in  the  hands  of  the  person  who  sold  it  and  Kirkpatrici. 

come  against  him  as  a  trustee  for  the  450/.,  when  he 

owes  him  already  1,400/.  on  a  different  account. 

I  am  of  opinion,  that  when  the  Defendant  received 
the  550/.  he  was  entitled  to  set  it  off  against  the  450/. 
due  on  the  mortgage  made  under  the  agreement  of 
1836,  if  any  had  been  executed.  No  mortgage  was 
actually  made ;  but  even  if  it  had  been,  still  it  ought  to 
have  been  made  subject  to  the  other  prior  and  existing 
mortgages. 

I  am  of  opinion  that  this  is  an  attempt,  on  technical 
grounds,  to  deprive  a  first  mortgagee  of  what  he  is 
justly  entitled  to,  and  that  the  bill  must  be  dismissed 
with  costs. 

Mr.  Sheffield  asked  for  a  decree  for  an  account. 

The  Master  of  the  Rolls  ultimately  said  that  he 
would  give  the  Plaintiff  a  redemption  decree  if  he 
liked  to  take  it. 


Note.— See  Phillips  v.  Guttcridge,  4  De  G.  $  J.  531. 
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1865. 


May  8. 

A  solicitor,  on 
the  sole  re- 
tainer of  the 
debtor,  pre- 
pared a  cre- 
ditors' deed, 
the  first  trust 
of  which  was 
to  pay  the 
costs  of  its 
preparation. 
The  trustees 
acted  and  era- 
ployed  the 
same  solicitor 
in  the  trust : — 
Held,  upon  a 
taxation  be- 
tween the 
solicitor  and 
the  trustees, 
that  the  soli- 
citor was  en- 
titled to 
charge  the 
costs  of  pre- 
paring the 
deed,  though 
he  had  not 
been  retained 
by  the  trustees 
for  that  pur- 
pose. 


Re  SADD. 

TN  Julyy  1862,  Mr.  Sadd,  a  solicitor,  on  the  sole  re- 
"*-  tainer  of  Mr.  Handle,  prepared  a  creditors'  deed 
intended  to  operate  under  the  24  &  25  Vict.  c.  134, 
s.  192,  by  which  Mr.  Handle  assigned  his  property  to 
trustees,  on  trust  to  pay  the  costs  of  preparing  the  deed, 
and  then  for  the  benefit  of  such  of  Mr.  Handle's  cre- 
ditors as  should  execute  the  deed. 

The  trustees  acted  under  the  deed  and  employed 
Mr.  Sadd  in  getting  in  the  estate,  and  he  had  received 
some  moneys  on  account  of  it. 

More  than  a  year  after  the  deed  had  been  executed, 
it  was  discovered  that  it  was  inoperative  under  the 
Bankruptcy  Act,  as  it  did  not  include  all  his  creditors. 
Mr.  Randle  was  afterwards  adjudicated  a  bankrupt. 

In  1864,  the  trustees  of  the  deed  obtained  an  order 
to  tax  Mr.  Sadd's  bill,  which  contained  charges  for 
preparing  the  deed,  to  which  they  objected.  The 
question,  upon  appeal,  from  the  decision  of  the  taxing 
master  was,  whether  these  costs  ought  to  be  allowed  to 
the  solicitor  on  the  taxation.  They  were  objected  to 
by  the  trustees,  first,  on  the  ground  of  absence  of  re- 
tainer on  their  part,  and  secondly  on  the  ground  that 
the  deed  had  been  improperly  prepared  and  was  void. 


Mr.  Jessel  for  Mr.  Sadd.    Although  the  deed  might 
have  been  prepared  on  the  retainer  of  the  debtor  alone, 

still 
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still  when  the  trustees  acted  under  it,  they  adopted  it  and 
were  bound  to  perform  all  the  trusts  thereby  declared, 
the  first  of  which  was,  to  pay  the  solicitor  for  preparing 
it ;  these  charges  therefore  constituted  a  proper  disburse* 
ment  made  by  the  solicitor,  which  he  is  entitled  to 
charge  in  his  account. 

Secondly,  the  deed  was  not  altogether  void,  for  after 
twelve  months  its  validity  could  not  be  contested  (a). 

Mr.  Lindley  for  the  trustees.  The  order  is  to  tax 
Mr.  Sadd's  charges  against  the  trustees,  and  he  cannot 
be  allowed  to  introduce  items  for  which  another  person 
alone  is  chargeable.  The  trustees  are  not  legally  liable 
for  these  costs,  which  were  incurred  without  their  sanc- 
tion and  instructions,  and  the  solicitor's  remedy,  if  any, 
is  under  the  trusts  of  the  deed,  which  cannot  be  ad- 
ministered except  in  a  suit. 

Secondly,  the  solicitor  has  been  guilty  of  such  negli- 
gence in  preparing  the  deed  as  to  disentitle  him  to  the 
cost  of  preparing  it.  It  was  not  binding  under  the 
24  &  25  Vict.  c.  134,  s.  192;  Walker  v.  Adcoch{b). 

The  Master  of  the  Rolls. 

The  taxing  master  has  fallen  into  an  error  on  this 
point. 

These  items  have  nothing  to  do  with  the  question 
whether  the  relation  of  solicitor  and  client  existed.  It 
is  true  that  the  solicitor  could  not  maintain  an  action 

against 

(a)  12  £  13  Vict.  c.  106,  i.  88.  (b)  8  Jur.  618. 
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XcSadd. 


1865.  against  the  trustees  for  the  expenses  of  preparing  this 
deed,  because  it  was  not  done  at  their  request,  and 
therefore  they  are  not  personally  liable  to  him  for  them. 
But  it  is  quite  clear,  on  the  assumption  that  the  deed 
is  valid  (on  which  assumption  I  proceed  at  present), 
that  no  retainer  on  the  part  of  the  trustees  was  neces- 
sary, for  the  solicitor  is  entitled  to  have  the  costs  or 
preparing  the  deed  as  part  of  the  trusts  declared  by  the 
deed  itself. 

An  action  could  not  have  been  sustained  by  the 
solicitor  against  the  trustees,  and  he  would  have  been 
compelled  to  file  a  bill  to  administer  the  trusts  of  the 
deed.  But  the  solicitor  of  trustees  is  always  allowed  to 
set  off  payments  which  have  been  properly  made  by 
him  in  the  performance  of  the  trusts  against  his  receipts 
in  the  same  matter. 

Here  is  an  assignment  by  a  debtor  to  trustees,  who 
have  accepted  the  trusts,  and  acted  under  the  deed,  the 
first  trust  in  which  is,  to  pay  the  costs  of  preparing  the 
deed.  Nobody  could  say  to  the  solicitor,  "  You  shall 
not  have  these  costs  because  they  were  not  incurred 
under  my  retainer/'  for  he  is  entitled  to  them  under  the 
deed.  It  is  like  every  other  payment  made  by  a  solicitor 
in  accordance  with  the  trusts  of  a  deed ;  the  Court,  to 
prevent  circuity,  allows  the  solicitor  to  set  them  off 
against  his  receipts,  and  does  not  compel  him  to  file  a 
bill  to  administer  the  trusts  of  the  deed.  Thus,  in  the 
case  of  a  mortgage,  where  a  certain  specific  sum  which 
is  charged  on  the  property  is  paid  by  the  solicitor  of 
the  mortgagor,  that  amount  would  not  be  any  part  of 
the  costs  between  him  and  his  client;  but,  in  a  taxation, 
the  amount,  if  properly  paid,  would  be  allowed  to  the 
solicitor  in  taking  the  cash  account  It  is  of  very  little 
importance,  therefore,  whether  it  comes  under  trusts  of 

deed 
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deed  or  as  part  of  the  costs  incurred  on  the  retainer  of       1865. 
the  trustees. 


Re  S  add. 


Assuming,  therefore,  the  defed  to  be  valid,  then,  when 
the  trustees  accepted  the  trust,  their  solicitor,  though  not 
retained  by  them  to  prepare  the  deed,  was  entitled  to 
deduct  the  expenses  of  preparing  it  out  of  his  receipts, 
without  being  put  to  file  a  bill  to  enforce  the  trust.  A 
solicitor  by  reason  of  bis  being  an  officer  of  Court  is 
bound,  in  a  taxation,  to  give  credit  for  all  moneys  re- 
ceived for  his  client,  and,  on  the  other  hand,  he  is  en- 
titled to  have  credit  for  all  moneys  properly  paid  on 
the  same  account. 

If  indeed  the  deed  had  been  a  nullity,  and  the  per- 
sons named  as  trustees  therein  had  not  acted  upon  it, 
the  solicitor  would  not  have  been  entitled  to  his  costs  of 
preparing  it ;  but  they  have  accepted  the  trusts  of  the 
deed,  and  have  agreed  to  perform  them,  and  after  the 
expiration  of  twelve  months  it  could  no  longer  have 
been  avoided  under  the  Bankrupt  Acts. 

I  think  the  taxing  master  ought  to  have  allowed 
these  charges. 


VOL.  xxxiv — iv.  x  x 
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The  ATTORNEY-GENERAL  at  the  relation  of 
JOSEPH  GREENHILL 
v. 
SIDNEY  SUSSEX  COLLEGE  CAMBRIDGE; 

TRINITY  COLLEGE  OXFORD,  and 

FREDERICK  GREENHILL. 

May  4,  29. 
Devise  to  two    fipHE  testator,  Francis  Coombe,    of  Hemel  Hemp- 

equlfly'forthe  8teed>    hV   his    will>   dated    in    1641'    devised    as 

use  and  educa-  follows  '. — 

tion  of  the 

descendants  of      "  I  revoke  the  former  article  of   sale  of   Abbott's 

&c. ""or inde-  Langfy  and  appurts,  and  will  and  ordaine,  that  all  my 
fault  of  such,  houses  and  lands  and  tythes  and  goods  1  hare  in 
poor  kindred:"  Hempsleed  shall  be  in  possession  of  my  father  GreenhiU 
Uy  th^dtllis  and  my  a^oresaid  trustie  servant,  Francis  Hodges,  and 
charitable  twoe  other  sincere  and  impartiall  men,  as  aforesaid,  to 
i™no^bjecteat'  Pay  the  said  debt  for  Abbott's  Langley  and  my  legacies, 
existed,  the  and  doe  presently  infeoffee  the  twoe  colleges  aforesaid, 
given  bene-      v'z->   Sidney    College    Cambridge  and    Trinity    College 

ficially  to  the     Oxford,  and  theire  successors,  for  ever,  with  all  I  have 
two  colleges.      .     J 
An  estate      in  Abbott's  Langley  and  the   lordship  there  and  the 

em'afmoietles1  meadowe  ln  Saint  Stephens,  with  the  appurts,  equally 
to  two  colleges  betweene  the  said  colled ges,  for  the  only  use,  education 
trustsfand  *  *n  P'et*e  and  learninge  of  foure  of  the  descendants  of 
upon  an  in-  my  brothers  and  sisters  and  three  of  the  descendants  of 
lating  only  to  the  brother  and  sister  of  my  first  wife  and  three  of  the 
decreeTaS'  *  de8cendants  °f  tbe  brothers  and  sisters  of  my  seconde 
been  made  wife, 

and  enrolled: 

Held,  that,  having  regard  to  the  pleadings  and  parties,  it  was  no  bar  to  a  subsequent 
information  which  embraced  the  two  moieties. 

College  statutes  made  under  the  19  &  20  Vict.  c.  88,  held  not  to  affect  the  rights  of 
a  founder's  kin. 


Att.-Gkh. 

V. 
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wife,  or,  in  default  of  such,  to  their  next  poore  kindred, 

for  the  fust  by  the  father's  side,  for  the  second  by  the 

mother's  side,  and  the  lease  of  the  said  Lang  ley  to  be 

at  one-third  parte  under  the  value  to  my  said  wive's       Sidney 

kindred  ever,  viz.  brothers  and  sisters   there  and  at     College, 

Harrowe."  Cambridge. 

The  testator  died  in  1641. 

Trinity  College  Oxford  and  Sidney  Sussex  College 
Cambridge  had  been  accustomed  to  manage  and  receive 
the  rents  derived  from  the  estate,  which  consisted  of  a 
manor  and  mansion  house  and  cottages  and  142  acres 
of  land.  They  treated  and  dealt  with  the  rents  in  dis- 
tinct moieties,  and  they  demised  such  undivided  moieties 
respectively,  by  separate  instruments. 

Trinity  College  had,  from  time  to  time,  granted 
leases  to  members  of  the  family  of  Greenhill,  who 
claimed  to  be  descendants  of  a  brother  or  sister  of  a 
wife  of  the  testator,  at  rents  less  than  the  real  value. 
In  1863,  the  moiety  of  Trinity  College  was  held  by 
Frederick  Greenhill  under  a  lease  for  twenty-one  years 
dated  in  1853. 

In  April,  1863,  an  information  was  filed  by  the 
Attorney- General,  at  the  relation  of  Trinity  College 
Oxford  against  Frederick  Greenhill  {a)  alone,  which 
prayed  as  follows: — 

"  First — That  the  validity  and  construction  of  the 
direction  contained  in  the  will  of  the  said  Francis 
Combe  as  to  leasing  the  manor  and  estate  at  Abbotts 
Langley,  so  far  as  related  to  the  moiety  thereof  devised 

to 

(a)  Attorney-General  v.  Greenhill,  33  Beav.  193. 
xx2 
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1865.  to  Trinity  College  Oxford,  might  be  determined,  and 
that  it  might  be  declared,  whether  or  not  such  direction, 
if  purporting  to  create,  in  favour  of  all  generations  of 
persons  connected  in  affinity  with  the  testator,  a  per- 
petual right  to  a  lease  of  the  estate  at  one-third  part 
under  true  value,  was  invalid  and  void  in  law,  and  if  so, 
that  it  might  be  declared  that  the  whole  interest  in  the 
said  moiety,  discharged  from  the  said  direction  as  to 
leasing,  belonged  to  Trinity  College.  Secondly — That  the 
construction  of  the  charitable  bequest  contained  in  the 
will,  and  the  rights  of  persons  belonging  to  the  several 
classes  of  descendants  and  poor  kinsmen,  therein  speci- 
fied, to  the  income  arising  from  the  said  moiety  vested 
in  Trinity  College,  as  aforesaid,  might  be  declared  and 
determined.  Thirdly— That  the  rights  of  Trinity 
College  and  of  the  Defendant,  respectively,  in  the 
moiety  attributable  to  Trinity  College  of  the  said  en- 
franchisement moneys  might  be  declared.  Fourthly — 
That  directions  might  be  given  for  the  regulation  and 
management,  in  all  respects,  of  the  charity,  so  far  as 
related  to  the  moiety  vested  in  Trinity  College,  and 
for  the  application  of  the  funds  arising  therefrom,  in- 
cluding moneys  received  or  to  be  received  for  enfran- 
chisements, and  that  a  proper  scheme  might  be  settled 
and  approved  by  this  Honorable  Court  for  the  purposes 
aforesaid." 

That  information  came  on  to  be  heard,  when  a  decree 
was  made  on  the  7th  of  December,  1863,  to  the  follow- 
ing effect  :— 

"  It  was  declared,  that,  according  to  the  true  con- 
struction of  the  will  of  Francis  Combe,  the  direction 
contained  therein,  as  to  leasing  the  manor  and  estate 
situate  at  Abbott's  Langley  at  one-third  part  under  true 
value,  was  void.    And  that  the  whole  interest  in  the 

said 
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said  estate,  discharged  from  the  said  direction  as  to 
leasing,  was,  by  the  said  will,  given  to  Trinity  College 
Oxford  and  Sydney  College  Cambridge  in  equal  moieties 
for  the  charitable  purposes  in  the  will  mentioned.  And 
it  was  ordered  that  a  proper  scheme  for  the  future  regula- 
tion and  management  of  the  moiety  of  the  estate  belong- 
ing to  the  Trinity  College  Oxford  and  of  the  application 
of  the  income  thereof  should  be  settled  by  the  Judge. 
And  after  providing  for  the  costs,  the  decree  proceeded 
to  order  that  further  proceedings  in  the  said  cause  as 
against  the  Defendant  should  be  stayed,  but  the  A  ttorney- 
Oeneral  was  to  be  at  liberty  to  attend  the  proceedings 
in  chambers  relating  to  such  scheme  separately  from 
the  relators.  And  the  further  consideration  of  the 
said  cause  was  adjourned.  And  any  of  the  parties 
were  to  be  at  liberty  to  apply  to  this  Court  as  they 
might  be  advised/' 


1865. 

Att.-Gew. 
v. 

SlDWBY 

Sussex 

College, 

Cambridge. 


The  present  information  was  filed  in  March,  1864. 
The  relator  Joseph  Greenhill  and  the  Defendant 
Frederick  Greenhill  were  stated  to  be  descendants  of  a 
brother  of  the  testator's  second  wife.  It  submitted 
that  the  gift  contained  in  article  22  of  the  testator's 
will,  "  for  the  only  use,  &c,  education  in  piety  and  learn* 
ing"  of  descendants  of  the  testator's  brothers  and 
sisters  was  a  good  charitable  gift,  and  ought  to  be  es- 
tablished, but  that  the  following  questions  of  construc- 
tion, amongst  others,  arose :  first,  as  to  what  propor- 
tions of  the  rents  the  descendants  of  the  three  families 
intended  to  be  benefited  by  such  gift  ought  to  be  allowed 
to  take ;  secondly,  as  to  whether  the  said  gift  was  re- 
stricted to  persons  of  the  male  sex ;  thirdly,  as  to 
whether  any  and  what  restrictions  ought  to  be  placed 
on  the  age  at  which  the  benefits  of  the  said  gift  could  be 
claimed ;  fourthly,  as  to  whether  the  benefits  of  such 
gift  could  only  be  claimed  on  the  terms  of  the  claimant's 

matriculating 
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matriculating  a  one  or  other  of  the  said  two  colleges 
and  pursuing  a  university  course  of  study. 

It  also  submitted  that  the  gift  to  "  poor  kindred  "  was 
a  good  charitable  gift  and  ought  to  be  established,  but 
that  questions  of  construction  arose  under  it ;  first,  as 
to  whether  the  poor  descendants  of  brothers  and  sisters 
of  the  testator's  two  wives  alone  were  included  in  such 
gift,  or  whether  the  poor  descendants  of  the  testator's 
own  brothers  and  sisters  were  also  included  therein  ;  and 
secondly,  as  to  when,  from  time  to  time,  such  a  default 
in  objects  of  the  previous  educational  gift  was  to  be  con- 
sidered to  have  taken  place,  as  to  give  the  poor  kindred 
a  title  to  any  and  what  part  of  the  said  rents. 

It  also  submitted  that  a  question  arose  as  to  whether 
the  direction  to  lease  at  one-third  under  true  value 
created  a  perpetuity,  or  whether  the  same  was  not  in 
the  nature  of  an  absolute  devise  to  those  brothers  and 
sisters  of  the  testator's  said  wives,  who  were  at  Langley 
and  Harrow  at  the  date  of  the  testator's  decease,  of  a 
perpetual  rent-charge  issuing  out  of  the  premises,  and 
equal  in  amount  to  one- third  of  the  sum  which,  at  the 
death  of  the  testator,  represented  the  annual  value  of 
the  estate,  and  that,  so  far  as  regarded  the  interest  of 
Sidney  Sussex  College  in  the  trust  property,  such  question 
still  remained  unsettled. 


That  the  estate  of  the  colleges  in  the  property  was  that 
of  trustees  only,  and  that  they  had  not  any  beneficial 
interest  whatever  therein,  and  that  the  colleges  had  no 
power  to  sever  their  joint  tenancy  in  the  trust  property 
or  to  divide  the  said  trust  or  the  property  subject  thereto 
into  moieties,  but  that  the  whole  was  one  indivisible  trust 
and  could  not  be  and  never  had  been  severed.  It  sub- 
mitted that  in  the  suit  of  Attorney-General  v.  Green/nil 

Frederick 


Att.-Gem. 
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Frederick  Greenhill  only  represented  the  interests  of  the       1865. 
lessee,  and  that  the  interests  of  the  parties  claiming  the 
benefit  of  the  said  educational  gift  and  of  the  poor  kin- 
dred gift  were  in  no  way  represented;  "and  that,  if       Sidnby 
necessary,  and  the  decree  pronounced  on  the  hearing  of     College, 
this  suit  should  be  inconsistent  with  that  pronounced  on    Cambeido*. 
the  hearing  of  the  suit  of  Attorney-General  v.  Greenhill, 
then  the  said  suit  of  Attorney- General   v.   Greenhill 
ought  to  be  re-heard,  and  the  said  decree  of  the  7th  day 
of  December,  1863,  pronounced  therein  ought  to   be 
reviewed  by  this  Honorable  Court," 

It  prayed  a  declaration  that  the  educational  gift  and 
the  said  gift  to  poor  kindred  were  good  charitable  gifts 
and  ought  to  be  established.  That  the  construction  of 
the  will  relating  thereto  and  to  the  direction  to  lease 
might  be  declared  and  settled  by  this  Honorable  Court. 

And  it  prayed,  "  That  this  suit  might  be  taken  to  be 
supplemental  to  the  suit  of  Attorney- General  v.  Green- 
hill;  that  all  further  proceedings  therein  might  be  sus- 
pended until  the  hearing  of  this  suit  and  that  the  like 
decree  might  be  pronounced  in  that  suit  and  this ;  and 
that  (if  necessary)  the  decree  in  the  suit  of  Attorney- 
General  v.  Greenhill  might  be  reviewed  and  the  said 
suit  reheard  for  that  purpose/' 

As  to  Sidney  Sussex  College,  it  appeared  that  in  0c* 
tober,  1646,  it  passed  a  resolution,  providing  for  the  pay* 
ment  of  the  income  of  their  share,  in  various  proportions, 
in  case  any  of  the  kindred  of  the  testator  should  come  to 
Sidney  Sussex  College,  and  subject  thereto,  they  ap- 
plied the  residue  of  the  income  to  their  general  funds. 
But  after  several  admissions,  and  ultimately  on  the 
non-appearance  of  any  person  being  descendants  of  the 
brother  and  sister  of  the  testator  or  of  his  wives,  the  col- 
lege 
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lege  claimed  and  applied  the  whole  fund  for  their 
benefit.  It  also  appeared,  that  by  virtue  of  the  powers 
contained  in  the  19  &  20  Vict.  c.  88,  "  Statutes,  con- 
cerning Bye -foundations  at  Sidney  Sussex  College? 
had  been  made  by  the  Commissioners  in  1860,  which 
were  approved  by  her  Majesty  on  the  16th  of  April, 
1861.    One  of  these  was  as  follows  :— 

"  Mr.  Combe's  benefaction.9' 

"  Subject  to  the  legal  rights  of  any  persons  bene- 
ficially interested  under  the  will  of  Francis  Comfe,  Esq., 
all  the  emoluments  derived  by  Sidney  Sussex  College 
from  the  estate  at  Abbott's  Langley,  in  the  county  of 
Hertford,  devised  by  the  said  Francis  Combe  in  his 
will,  shall  be  carried  to  the  general  funds  of  the  college, 
to  be  applied  in  the  manner  directed  by  the  statutes  of 
the  college." 

Sidney  Sussex  College,  by  their  answer  submitted, 
that  none  of  the  descendants  mentioned  in  the  will 
could  become  entitled  to  the  benefit  of  the  charity 
without  entering  at  the  college  ;  that  by  the  above 
college  statute,  the  rents  had  been  made  part  of  the 
general  funds  of  the  college,  and  ought  to  be  applied 
as  such,  and  they  submitted  as  to  the  effect  of  the  decree 
in  the  Attorney- General  v.  Greenhill. 


Trinity  College,  by  their  answer  stated,  that  the  de- 
cree in  the  Attorney- General  v.  Greenhill  had  been, 
previously  to  the  filing  of  the  present  information, 
namely,  on  the  4th  day  of  February,  1864,  duly  signed 
and  enrolled,  and  proceeded  thus : — 

"  We  humbly  submit  that  the  said  decree  cannot  be 
called  in  question  in  this  suit,  and  we  crave  the  same 
benefit  as  if  we  had  demurred  or  pleaded  the  said 
decree  and  enrolment  in  bar  to  so  much  of  this  suit  as 

seeks 
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seeks  to  set  aside  the  said  decree  or  otherwise  to  deal 

with  the  moiety,  devised   to  us  by  the  will  of  Francis 

Combe  and  which  is  the  subject  of  the  said  decree,  of 

the  estate    at    Abbott's    Langley   in   this  information       Sidney 

mentioned."  College, 
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Mr.  Hobhouse  and  Mr.  Bedwell  in  support  of  the 
information.  The  new  statute  of  Sidney  College  does 
not  affect  the  rights  of  the  "  poor  kindred,"  for  it  is 
made  expressly  "  subject  to  the  legal  rights  of  any 
person  beneficially  interested  under  the  will."  Secondly, 
the  trust  for  the  poor  kindred  is  a  good  charitable  trust, 
which  will  take  effect  upon  the  failure  of  the  prior 
gifts;  Isaac  v.  Defriez(a);  Att. -Gen.  v.  Price  (6); 
White  v.  White  (c).  Thirdly,  this  information  is  not 
in  the  nature  of  a  bill  of  review,  for  the  prior  infor- 
mation only  determined  the  rights  of  the  lessee;  it 
did  not  raise  the  present  point  and  the  proper  parties 
were  not  present  to  discuss  it;  Bainbrigge  v.  Bad- 
deley(d);  Urquhart  v.  Urquhart(e);  The  Att.-Gen. 
v.  The  Ironmongers9  Company  if).  There  is  no  incon- 
sistency between  the  two  informations,  the  present  one 
is  merely  supplemental  and  its  object  is  simply  to  per- 
fect the  former  decree.  Time  is  no  bar,  for  there  is  an 
express  trust;  3  &  4  Will  4,  c.  27,  s.  25. 

Mr.  Charles  Hall  for  Frederick  GreenhiU. 

Mr.  Cole  and  Mr.  Rigby  for  Sidney  Sussex  College 
relied  on  the  lapse  of  time  and  the  uninterrupted  mode 
of  administering  the  funds.     They  insisted  that  this  was 

not 


(a)  Amb.  595 ;  S.  C.  17  Vet.  (</)  2  Phillips,  705. 

373,  note  64.  (e)  13  Sim  613 

(6)  17  Vet.  373.  {/)  2  Heav.  329. 

(0  7  Vet.  423. 
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not  a  charitable  trust,  but  an  attempted  perpetuity  ia 
favour  of  the  testator's  family,  and  that  the  new  statutes, 
made  by  virtue  of  an  act  of  parliament,  regulated  the 
present  application  of  the  rents  of  the  estate.  They 
relied  on  AtL-Gen.  v.  Catherine  Hall  (a);  Att.-Oen. 
v.  Smythiea(fi);  Att.-Gen.  v.  Trinity  College  (c). 
As  to  the  jurisdiction  of  the  charity  commissioners, 
they  referred  to  25  &  26  Vict.  c.  112. 


Mr.  Selwyn  and  Mr.  F.  Vaughan  Hawkins  for  Trinity 
College  argued  that  this  was  a  bill  of  review  filed  with- 
out the  leave  of  the  Court,  and  which,  therefore,  could 
not  be  entertained.  That  the  rights  had  been,  as  re- 
garded Trinity  College,  settled  by  the  decree  in  the  pre- 
vious information,  and  that  decree,  having  been  enrolled, 
could  not  be  altered,  in  any  respect,  except  by  the 
House  of  Lords.  That  this  was  not  a  suit  instituted  by 
one  of  the  next  of  kin  or  by  a  relation  of  a  wife  of  the 
testator,  but  an  information  by  the  Attorney-General, 
and  that  he,  at  all  events,  was  bound  by  the  proceed- 
ings in  his  previous  information.  They  cited  Attorney- 
General  v.  Caius  College  (d) ;  Green  v.  Jenkins  (e). 

Mr.  Hobkouse  in  reply. 


T/ie  Master  of  the  Rolls. 

I  do  not  think  this  is  a  bill  of  review,  and  the  only 
question  is,  as  to  the  relief.  If  the  decree  now  to  be 
pronounced  came  in  collision  with  the  other  decree,  I 

should 


(a)  Jacob,  393. 

(b)  2  Rum.  *  Myl.  749. 

(c)  24  Beav.  399. 


(</)  2  Keen,  150. 

(e)  1  DeO.  F.$J.«4. 
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should  not  make  any  decree  until  the  Court  had  given        1865. 

leave  to  file  a  bill  of  review.  **~****s 

Att.-Gen. 
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Sussex 
College, 

The  Master  of  the  Rolls. 

The  question  raised  by  this  information  is,  as  to  the  May  29. 
construction  to  be  put  upon  the  will  of  Francis  Coombe, 
which  bears  date  the  1st  May,  1641,  and  whether,  in 
the  event  of  a  failure  of  descendants  of  the  testator's 
brothers  and  sisters  and  of  his  first  and  second  wives, 
there  is  a  good  charitable  trust  in  favour  of  "  their  next 
poor  kindred,  for  the  first  by  the  father's  side,  and  for  the 
second  by  the  mother's  side/' 

Sidney  Sussex  College  Cambridge  and  Trinity  College 
Oxford,  owing  to  the  circumstances  to  which  I  am 
about  to  advert,  raise  very  different  defences.  Sidney 
Sussex  College  relies  greatly  on  the  time  that  has 
elapsed,  but  still  more,  on  the  act  of  parliament  for  the 
reform  of  the  University  of  Cambridge,  and  the  regula- 
tions made  in  pursuance  of  that  act.  Trinity  College 
Oxford  contends,  that  by  virtue  of  the  decree  made  on 
the  7th  December,  1863,  in  the  Attorney- General  v. 
Greenhill,  the  question  has  either  been  already  deter- 
mined, or  that  the  possibility  of  its  arising  has  been 
precluded. 

The  history  of  the  devise  is  distinct  as  regards  each 
college.  In  October,  1646,  Sidney  Sussex  College  passed 
a  resolution  providing  for  the  payment  of  the  income  of 
their  share,  in  various  proportions,  in  case  any  of  the 
kindred  of  the  testator  should  come  into  Sidney  Sussex 
College,  and  subject  thereto,  they  applied  the  residue  of 
the  income  to  their  general  fund.  But  after  several  ad- 
missions, 


664 


CASES  IN  CHANCERY. 


1865. 


Att.-Gen. 

V. 

Sidney 

Sussex 

College, 

Cambridge. 


missions,  and,  ultimately,  on  the  non-appearance  of  any 
person  being  a  descendant  of  the  brothers  or  sisters  of 
the  testator  or  of  his  wife,  the  college  claimed  the  whole 
fund  for  their  own  benefit. 


In  1856,  the  act  of  the  19  &  20  Vict.  c.  88 
for  the  purpose  of  making  provision  for  the  good  govern- 
ment and  extension  of  the  University  of  Cambridge  and 
the  colleges  therein.  There  is  nothing  in  this  act  which 
touches  directly  the  question  I  have  to  decide,  but  in- 
cidently  it  has  a  very  material  bearing  upon  it.  By  the 
first  section,  commissioners  were  appointed  for  the  pur- 
pose of  the  act.  By  the  27th  section,  power  is  given  to 
each  college  to  frame  regulations  for  nine  distinct  heads 
or  purposes.  The  only  heads  which  bear  upon  the 
present  question  are,  the  third,  the  fourth  and  the  fifth. 
The  third  is  "  for  redistributing  and  apportioning  the 
divisible  revenues  of  the  college."  The  fourth  is,  "  for 
rendering  portions  of  the  college  properly  or  income 
available  to  purposes  for  the  benefit  of  the  university 
at  large,"  and  the  fifth  is  "  for  the  consolidation,  divi- 
sion, or  conversion  of  emoluments,  including  therein 
the  conversion  of  fellowships  or  scholarships  attached 
to  schools  into  scholarships  or  exhibitions  so  attached, 
or  either  partly  so  attached  and  partly  open,  or  alto- 
gether open,  and  of  fellowships  otherwise  limited,  into 
scholarships  or  exhibitions,  either  subject  or  not  subject 
to  any  similar  or  modified  limitation." 


By  the  29th  section  of  the  act,  if  the  powers  granted 
by  the  27th  section  are  not  exercised  by  the  college, 
they  may  be  by  the  commissioners,  and  the  statutes 
so  to  be  made  are  to  be  laid  before  the  Queen  in  council, 
and,  when  approved  of  by  the  Queen,  are  to  be  laid 
before  parliament,  and,  thereupon,  they  acquire  the 
force  of  law.     This   course   has   been   adopted   with 

respect 
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V. 
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respect  to  Sidney  Sussex  College.    The  college  itself 

did  not  exercise  the  powers  intrusted  to   it,  but  the 

commissioners  have  done  so ;  these  statutes  have  been 

duly  approved  by  the  Queen  in  council,  and  laid  before       Sidney 

parliament,  and  are  now  law.  College, 

Cambridge. 

It  remains  to  be  considered  how  they  affect  this 
question.  That  which  relates  to  the  present  devise 
is  in  these  words,  "  Mr.  Combe's  benefaction/'  &c. 
[See  ante,  p.  660.] 

In  my  opinion,  this  college  statute  does  not  dispose 
of  the  question  before  me.  The  statute  is  "  subject 
to  the  legal  rights  of  any  persons  beneficially  interested 
under  the  will  of  Francis  Coombe."  The  question 
before  me  is,  whether  any  such  legal  rights  exist.  I 
am  of  opinion  that  the  commissioners  have  not  (as 
indeed  I  think  they  had  not,  under  the  terms  of  the 
27th  section  of  the  act,  which  I  have  read,  the  power 
to  do)  determined,  that  no  such  rights  exist,  but  merely 
that  if  none  such  do  exist,  the  income  is  to  be  carried 
to  the  general  fund  of  the  college. 

This,  therefore,  does  not  supersede  the  necessity  of 
determining  the  question  whether  this  is  a  good  charit- 
able trust. 

The  defence  of  Trinity  College  Oxford  arises  out 
of  the  decree  made  in  the  Att.-Gen.  v.  QreenhilL 
In  April,  1863,  that  information  was  filed  at  the  re- 
lation of  Trinity  College  Oxford  against  the  Defend- 
ant Frederick  Greenhill,  and  the  bill  prayed  as  fol- 
lows :  "  First,  that"  [see  ante,  p.  659]. 

The  decree  bore  date  the  7th  December,  1863,  and 

was 
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1865. 
Att.-Gkw. 

V. 

Sidney 

Sussex 

CoLLEGK, 

Cambridge. 


was  to  this  effect: — [His  Honor  stated  it,  see  ante, 
p.  656.] 

This  decree  has  been  duly  enrolled  and  Trinity 
College  claims  the  benefit  of  the  decree,  and  dis- 
claims all  interest  in  the  moiety  devised  to  Sidney 
Sussex  College  Cambridge. 


It  is  quite  certain  that  if  this  decree  disposes  of 
the  question  now   raised   before  me,  I   cannot  touch 
that  decree,  or  deal  with  it  in   this   suit.     But,  upon 
examining  the   proceedings  in   that  suit   and  reading 
the   decree,   I   do   not   find    that   the   question  before 
me   was   raised  or  decided   in    that    suit.      The  real 
question,  on  the  construction,  which  was  there  deter- 
mined was,  as  to  the  validity  of  the  direction  contained 
in   the   will   respecting  the  leasing    power;    but  the 
question  as  to  the  validity  of  the  charitable  trust  for 
the  "poor  kindred,  for  the  first  by  the  father's  side, 
and  for   the  second   by  the   mother's   side,"  was  not 
raised,   and   it  does    not   appear  to   have   been  ever 
argued  or  decided.    Though  a  general  scheme  is  di- 
rected, the  decree  contains  nothing  to  indicate  to  the 
Court  that  if  the  trust  in  question  were  good,  there 
might  not  be  various  other  persons  in  existence  who 
might  be  interested  in  such  trust ;  and,  assuming  such 
persons  to  exist  and  to  be  interested,  I  consider  it  clear, 
that  a  decree,  made  in  a  suit  in  which  they  are  not 
represented  and  in  which  the  questions  in  which  they 
are  interested  are  not  raised,  cannot  be    pleaded  or 
relied  upon  as  a  bar  to  their  rights. 


I  am,  therefore,  compelled  to  express  my  opinion  on 
the  effect  of  the  will,  in  this  respect,  exactly  as  I  should 
have  been  bound  to  do  in  case  the  statutes  for  Sidney 
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Sussex  College  had  never  been  made,  or  the  decree  in 
the  information  of  the  Attorney '- General  v.  Greenhill 
had  never  been  pronounced,  or,  in  fact,  exactly  in 
the  same  manner  as  if  the  persons  interested  in 
establishing  the  charity  here  contended  for  had  been 
parties  to  that  suit  and  had  raised  it,  as  it  is  now  dis- 
cussed before  me. 


1865. 

Att.-Gen. 

v. 

Sidney 

Sussex 

College, 

Cambridge, 


Unfortunately,  Trinity  College,  relying  on  the  objec- 
tion I  have  stated,  has  not  thought  it  expedient  to 
argue  the  question  of  the  construction  of  this  clause, 
and  if  it  had,  I  have  not  before  me  all  the  per- 
sons who  may  be  interested  in  considering  that  ques- 
tion. In  the  absence  of  such  assistance  and  subject 
to  the  question  as  to  the  objects  of  the  devise,  I 
am  of  opinion,  that  this  is  a  good  charitable  trust, 
that  is,  that  it  is  a  trust  in  favour  of  certain  poor  per- 
sons, and  that  it  is  one  which  this  Court  is  bound  to 
execute. 

I  am  of  opinion,  that  the  time  which  has  elapsed 
does  not  affect  the  question.  It  is  a  trust  now  ex- 
isting which  has  never  been  barred,  and  if  the  Court 
can  discover  who  the  real  objects  of  the  charity  are, 
and  any  such  are  still  in  existence,  I  am  of  opinion, 
that  they  are  entitled  to  the  benefit  of  the  trust,  sub- 
ject to  such  modification  for  their  benefit  as  the 
Court,  with  the  assistance  of  the  Attorney- General, 
may  think  fit  to  impose ;  and  further,  that  if  no  such 
objects  exist,  and  subject  to  their  interests,  if  any  such 
exist,  the  property  is  given  beneficially  between  the  two 
colleges. 


In  the  absence  of  any  argument  on  behalf  of  the  per- 
sons who  may  be  claimants,  my  impression  is,  that 

the 
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1865.  the  I™9*  would  be  in  favour  of  the  poor  kindred  of  the 
first  wife  of  the  testator  by  the  father's  side,  and  in 
favour  of  the  poor  kindred  of  the  second  wife  of  the 
Sidney  testator  by  the  mother's  side.  But  I  think  I  cannot 
College,  decide  this  point,  indeed  1  doubt  whether  I  ought 
Cambridge.  ^q  eXpres8  any  opinion  upon  it  in  the  absence  of  per- 
sons who  may  be  entitled,  and  that  what  I  ought  to  do, 
and  all  I  can  do,  on  the  present  occasion,  is,  to  direct 
an  inquiry  to  ascertain  whether  any  and  what  persons 
are  now  in  existence  who  are  poor  kindred  of  the 
brother  and  of  the  sisters  of  the  testator  Francis 
Coombe,  and  who  are  poor  kindred  of  the  first  wife  of 
the  testator,  and  of  the  seeond  wife  of  the  testator, 
distinguishing  such  as  are  by  the  father's  side,  and 
such  of  them  as  are  by  the  mother's  side,  and  then  I 
roust  reserve  all  further  consideration  and  the  costs  of 
this  suit. 


Note. — An  appeal  is  pending. 
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CONTAINED  IN  THIS  VOLUME. 


ABSOLUTE  INTEREST. 

1.  A  testator  gave  an  absolute  in- 
terest to  a  married  daughter,  and 
afterwards  superadded  a  direction 
to  accumulate  the  fund  during  the 
life  of  her  husband  for  the  benefit 
of  herself  and  her  children.  The 
direction  to  accumulate  becoming 
void  at  the  end  of  twenty-one 
years: — Held,  that  the  daughter 
was  entitled  absolutely  to  the  sub- 
sequent income  until  the  death  of 
her  husband.     Coombe  v.  Hughes. 

Page  127 

2.  Leaseholds  were,  by  deed,  con- 
veyed to  trustees,  in  trust  for  the 
settlor  for  life,  and  after  her  de- 
cease in  trust  to  assign  them  to 
Thomas,  his  executors,  &c,  "  ab- 
solutely.'* But  if  Thomas  should 
die  without  leaving  any  child  living 
at  the  time  of  his  decease,  then  in 
trust  to  assign  to  Philip,  &c,  &c.  :— 
Held,  on  the  context,  that  the 
death  referred  to  was  not  confined 

VOL.  XXXIV-— IT. 


to  a  death  in  the  life  of  the  tenant 
for  life,  and  that  Thomas  did  not, 
upon  the  death  of  the  settlor,  be- 
come absolutely  entitled  to  the 
leaseholds.     Milner  v.  Milntr. 

Page  276 

ACCELERATION  OF  ESTATE. 

\.  A.  B.  who  was  tenant  for  life, 
with  remainder  to  his  issue  in  tail, 
forfeited  his  estate  before  he  had 
any  issue :  Held  upon  the  inten- 
tion apparent  on  an  executory  in- 
strument, that  the  next  remainder- 
man thereupon  became  entitled  to 
the  rents.  D'Eyncourt  v.  Gre- 
gory. S6 

£.  A  will  directed  a  settlement  to  be 
made  of  the  G.  estate,  which 
should  contain  a  shifting  clause, 
providing  that  if  any  person  taking 
the  G.  estate  should  not  resettle 
the  De  Ligne  estate  (acquired 
through  another  title),  to  like 
uses,  the  G.  estate  should  go  to 
Y  T 
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such  uses  as  if  the  limitation  in 
his  favour  had  not  been  inserted. 
It  also  directed  the  insertion  of  a 
name  and  arms'  shifting  clause  in 
a  very  different  form.  A.  B.%  a 
tenant  for  life  with  remainder  to 
his  children,  refused  to  resettle  the 
De  Ligne  estate,  and  had  no  issue ; 
Held,  thereupon  the  next  remain- 
derman was  entitled  to  the  rents 
of  the  G.  estate,  until  A.  B.  died 
or  bad  issue.  D'Eyncourt  v.  Gre- 
gory. Page  36 

ACCOUNT. 

See  Builder,  I. 
Patent,  1,  2,  3. 

ACCUMULATION. 
See  Thellusson  Act. 

ACTION. 
See  Officer  of  the  Court. 

ACT  OF  PARLIAMENT. 

See  Statute. 

ADEMPTION. 
Bequest  by  a  father  of  7,000/.  in 
remainder  after  the  death  of  his 
widow,  in  trust  for  his  daughter 
for  life,  with  remainder  to  her 
children  of  any  marriage : — Held, 
adeemed  by  a  subsequent  gift  in 
possession  of  19,000  rupees  Indian 
Stock,  made  by  the  father  on  the 
marriage  of  his  daughter,  and  set- 
tled on  her  husband  for  life,  with 
remainder  to  herself  for  life,  with 
remainder  to  the  children  of  that 
marriage.  Phillips  v.  Phillips.   19 

ADMINISTRATION. 
See  Costs,  1,  6. 


ADMINISTRATIVE  SUM- 
MONS. 

See  Costs,  6. 

ADMINISTRATOR. 

See  Spoliation. 

AFFIDAVIT. 
See  Cross-examination. 

AGENT. 

I.  An  ordinary  local  agent  of  an  in- 
surance company  is  not,  without 
special  authority,  authorized  to 
bind  the  company  by  a  contract 
to  grant  a  policy.  Linford  v.  The 
'  Provincial  Horse  and  Cattle  Insur- 
ance Company.  Page  291 

£.  The  London  agent  of  a  county 
insurance  company  received  the 
Plaintiff's  proposal  for  an  insur- 
ance. The  Plaintiff  paid  the  an- 
nual premium  to  the  agent,  who 
promised  that  he  should  hare  the 
policy.  The  agent  retained  and 
misapplied  the  money  and  never 
forwarded  the  proposal  to  the 
company : — Held,  in  the  absence 
of  proof  of  special  authority  to 
the  agent,  that  the  company  were 
not  bound  to  grant  the  policy. 
Ibid. 
See  Company,  1,  2. 

Vendor  and  Purchaser,  3. 

ANNUITY. 

A  testator  gave  to  the  Plaintiff  an 
annuity  of  100/.  for  life,  "to  be 
raised  out  of  his  freehold  pro* 
petty."  This  consisted  of  a  re- 
version, subject  to  a  life  estate,  in 
freeholds  which  trustees  had  power 
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to  lease,  sell  and  exchange: — 
Held t  that  the  annuity  was  payable 
from  the  testator's  death,  and  that 
the  Plaintiff  was  entitled  to  have 
the  payment  of  it  provided  for  by 
a  sale  of  the  reversion.  Pettinger 
▼.  Ambler.  Page  542 

See  Separation. 

ANSWER. 
A  Defendant  in  custody  for  want  of 
answer  filed  a  written  answer,  and 
was  discharged ;  but  he  neglected 
to  file  a  printed  answer.  The 
Court  refused  to  direct  the  Record 
and  Writ  Clerk  to  issue  his  cer- 
tificate, to  enable  the  Plaintiff  to 
set  down  the  cause  for  hearing. 
Bloxam  v.  Chichester.  76 

APPEAL. 

See  Prohibition. 

Stating  Proceedings. 

APPOINTMENT. 
A  tenant  for  life  had  a  power  to 
appoint  5,900/.  consols.  She  ap- 
pointed 1,400/.  to  each  of  her 
three  sons,  but  not  to  vest  until 
her  death,  and  reserved  to  herself 
a  power  of  revocation.  She  also 
appointed,  irrevocably,  to  her 
daughter  the  residue  of  the  5,900/., 
after  setting  apart  a  sufficient  por- 
tion to  satisfy  the  appointment  to 
the  three  sons,  to  vest  in  the 
daughter  imlanter : — Held,  that 
the  appointment  to  the  daughter 
comprised  only  a  residue,  after 
deducting  4,200/. ;  and  the  ap- 
pointment in  favour  of  two  of  the 
sons  having  failed  by  their  deaths 


in  the  life  of  the  appointor: — 
Heldf  that  the  shares  intended  for 
them  went  as  in  default  of  appoint- 
ment. Lakin  v.  Lakin.  Page  443 
See  Domicil,  4. 
Power,  1,  2,  3. 

APPORTIONMENT. 
See  Dower,  2. 

APPURTENANCES. 

It  is  settled  by  the  earliest  authority, 
repeated  without  contradiction  to 
the  latest,  that  land  cannot  be 
"appurtenant11  to  land,  and  the 
word  "appurtenances"  only  in- 
cludes incorporeal  hereditaments, 
such  as  rights  of  way,  &c,  but 
does  not  include  additional  land. 
Lister  v.  Pickford.  576 

See  Parcels,  2. 

ARBITRATION. 

A  railway  company  gave  to  a  lease- 
holder the  usual  notice  to  treat, 
and  it  was  referred  to  arbitration 
to  ascertain  the  value  of  the  pre- 
mises and  the  damages  sustained 
by  the  execution  of  the  works  and 
the  compensation  to  be  paid  by 
the  company  in  respect  thereof. 
The  arbitrator  awarded  2,700/1  as 
the  compensation  to  be  paid  for 
all  the  leaseholder's  interest,  of 
whatever  nature,  in  the  leasehold. 
Upon  a  bill  by  the  leaseholder  for 
a  specific  performance :  Held,  that 
the  award  was  bad,  and  the  bill 
was  dismissed  with  costs.  Wake- 
field v.  The  Uanelly  Railway  and 
Dock  Company.  245 

See  Evidencb. 

y  y  2 
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ARCHITECT. 
See  Builder. 

ASSETS. 
Since  the  Wills  Act,  1  Vict.  c.  26, 
the  residuary  devised  real  estate 
of  a  testator  is  applicable  towards 
the  payment  of  the  testator's  debts 
before  his  specifically  devised  real 
and    his   specifically   bequeathed 
personal  estate.     Bethel  v.  Green. 
Page  302 
ASSURANCE. 
See  Agent. 

AWARD. 
See  Arbitration. 


BANKRUPTCY. 

1.  When  a  testator  has  authorized 
the  employment  of  his  estate  in 
trade,  though  the  firm  in  which  it 
is  so  employed  becomes  bankrupt, 
no  proof  can  be  made  against  the 
estate  of  the  bankrupts,  in  respect 
of  the  money  of  the  testator  so 
employed.     Scott  v.  Izon.        434 

ft.  A  debt  due  by  one  partner  in  a 
firm  to  his  co-partners  cannot  be 
proved  against  the  joint  estate 
until  all  the  joint  debts  have  been 
paid  in  full ;  but  it  can  properly 
be  proved  against  the  separate 
estate  of  the  debtor  as  soon  as  the 
joint  debts  of  the  partnership  have 
been  discharged  by  the  solvent 
partner.     Ibid. 

BEQUEST. 
A  testator  devised  a  real  estate  to 
his  three  daughters  equally  in  re- 


mainder, and  he  provided  that  if 
"  any  of  them  should  die  and  leave 
issue,  then  such  issue  should  suc- 
ceed to  the  mother's  share  in  that 
his  will."  He  afterwards  gave 
the  residue  of  his  estate  and  ef- 
fects to  the  same  daughters  and 
to  his  two  sons  in  possession : — 
Held,  that  the  issue  of  the  daugh- 
ters took  no  interest  in  the  daugh- 
ters' share  in  the  residue.  Ttbbs 
v.  Elliott.  Page  424 

See  Forfeiture. 
Remoteness. 

BILL  OF  EXCHANGE. 
A  banking  company,  by  its  articles, 
had  a  first  and  paramount  lien 
upon  the  shares  of  any  share- 
holder, "  for  all  moneys  due  to 
the  company  from  him."  The  bank 
held  bills  of  a  shareholder  for  a 
debt  due  to  the  bank : — Held,  that 
the  amount  of  the  bills  was,  be- 
fore they  arrived  at  maturity, 
"  moneys  due  to  the  company," 
for  which  it  had  a  lien  on  the 
shares,  though  the  remedy  for  re- 
covering the  amount  was  post- 
poned, and  that,  therefore,  the 
lien  of  the  bank  had  priority  over 
a  charge  created  on  the  shares  by 
the  shareholder  before  the  bills 
arrived  at  maturity.  In  re  The 
London,  Birmingham  and  South- 
Staffordshire  Banking  Company 
(Limited).  332 

BILL  OF  REVIEW. 
1.  A  petition  for  leave  to  file  a  bill 
of  review   on    newly   discovered 
evidence  cannot  be  sustained,  if 
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supported  merely  by  an  affidavit 
of  the  Petitioner  upon  his  infor- 
mation and  belief.  Thomas  v.  Raw- 
lings.     (No.  3.)  Page  50 

2.  Liberty  given  to  a  file  a  bill  of 
review,  after  a  former  petition  for 
the  same  object  had  been  refused 
on  the  ground  of  a  deficiency  of 
evidence.     Ibid. 

3.  Upon  an  application  to  file  a  bill 
of  review  on  the  discovery  of  new 
evidence,  the  question  is,  whether 
the  new  evidence  would  have  in- 
duced the  Court  to  make  a  dif- 
ferent decree;  and,  secondly,  if 
the  application  is  made  with  due 
diligence  after  the  discovery.  Ibid. 

4.  An  estate  was  devised  in  equal 
moieties  to  two  colleges  on  chari- 
table trusts,  and  upon  an  infor- 
mation relating  only  to  one  moiety, 
a  decree  had  been  made  and  en- 
rolled :  Held,  that,  having  regard 
to  the  pleadings  and  parties,  it  was 
no  bar  to  a  subsequent  informa- 
tion which  embraced  the  two  moie- 
ties* The  Attorney- General  v. 
Sidney  Sussex  College  Cambridge  ; 
Trinity  College  Oxford^  and  Fred- 
erick Green  hill.  654 

BOND. 
See  Voluntary  Deed. 

BONUS. 

In  1832,  a  testator  bequeathed  ten 
Carton  shares  to  his  widow  for 
life,  with  remainder  over.  She 
died  in  1847,  and  in  1854  the  exe- 
cutor sold  the  shares  for  10,000/. 
to  the  manager.  After  this,  large 
sums  were  recovered  from  the 
estate  of  a  former  manager,  and 


thereout,  in  1 858,  a  bonus  of  A  70/. 
per  share  was  declared,  whereupon 
the  executor  insisted  on  setting 
aside  the  sale,  and  obtained  an 
additional  8,000/.  by  way  of  com- 
promise* A  bill  by  the  executor 
of  the  widow,  claiming  to  be  en- 
titled to  participate  in  the  8,000/., 
was  dismissed  with  costs,  the  Court 
holding,  first,  that  the  widow's 
interests  (if  any)  were  not  com- 
prised in  the  compromise,  and 
secondly,  that  the  whole  bonus 
belonged  to  the  persons  entitled 
to  the  shares  at  the  time  it  was 
declared.  Edmondson  ▼«  Crosth- 
waite.  Page  SO 

See  Tenant  fob  Live  and  Re- 
mainderman. 

BOOK  DEBTS. 
See  Partnership,  1. 

BREACH  OF  TRUST. 

1.  Trustees  lent  trust  money  on  mort- 
gage, upon  a  valuation  made  on 
behalf  of  the  mortgagor.  The  se- 
curity proved  greatly  deficient : — 
Held,  that  the  trustees  were  per- 
sonally liable  for  the  loss.  Ingle 
v.  Partridge.  (No.  2.)  411 

2.  Trustees,  being  authorized  by 
their  testator,  embarked  the  assets 
in  a  partnership  trade.  In  1831 
the  active  trustee  became  bank- 
rupt, indebted  (as  was  alleged)  to 
the  partnership,  and  through  it  to 
the  testator's  estate.  In  1865 
parties  still  under  disability  sought 
to  charge  a  co- trustee  with  the 
loss  occasioned  by  his  not  proving 
the  alleged  debt  under  the  bank- 
ruptcy, but  they  did  not  prove  the 
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debt  at  tbe  hearing.  The  Court 
considered  that  the  right  of  proof 
could  only  be  ascertained  by 
taking  the  partnership  account, 
and,  having  regard  to  the  lapse  of 
time,  the  deaths  of  parties  and 
the  trouble,  expense  and  difficulty, 
declined  to  direct  any  inquiry  on 
the  subject,  and  dismissed  the  bill 
without  costs.     Scott  v.  Izon. 

Page  434 

BUILDER. 
In  building  contracts,  this  Court 
interferes  in  two  cases,  first,  where 
there  is  collusion  between  the  em- 
ployer and  the  architect  to  injure 
the  con  tractor  ,.and  secondly,  where 
the  accounts  are  too  complicated 
to  be  taken  at  law.  If  neither  of 
these  exist,  the  remedy  of  the 
contractor  is  at  law.  Bliss  v. 
Smith.  508 


CAVEAT  EMPTOR. 
Property  was  sold  which  was  repre- 
sented as  standing  on  a  fine  vein 
of  anthracite  coal : — Held,  that  the 
doctrine  of  "caveat  emptor9*  ap- 
plied, and  that  it  was  the  business 
of  the  purchaser  to  inquire  as  to 
the  extent  to  which  the  coal  had 
already  been  worked.  Colly  v. 
Gadsden.  416 

CHAMBERS  (APPLICA- 
TION IN). 
See  Taxation,  2. 

CHARITABLE  TRUST. 
Devise  to  two  colleges  equally,  for 


the  use  and  education  of  the  des- 
cendants of  my  brothers,  &c.  M  or 
in  default  of  such,  to  their  next 
poor  kindred  : "  Held,  that  this  was 
a  good  charitable  trust,  but  that, 
if  no  objects  existed,  the  property 
was  given  beneficially  to  the  two 
colleges.  The  Attorney-General 
at  the  relation  of  Joseph  Greenlnll 
v.  Sidney  Sussex  College  Cam- 
bridge.  Trinity  College  Oxford,  and 
Frederick  GreenhilL         Page  654 

CHARITY. 
See  Charitable  Trust. 

CLASS. 
Gift  to  A.  for  life,  and  after  her  de- 
cease to  all  the  children  of  B.t 
who  should  be  living  at  the  tes- 
tator's death  or  be  born  afterwards 
who  should  attain  twenty-one, 
with  a  direction  that  no  child 
should  be  excluded  in  conse- 
quence of  any  other  child  having 
attained  a  vested  interest.  Held, 
that  the  class  was  to  be  ascertained 
upon  the  latter  of  these  two  events, 
viz.,  a  child  of  6.  attaining  twenty- 
one  at  the  death  of  A.,  and  that  a 
child  born  after  that  period  was 
excluded.     Parsons  v.  Justice. 

598 

COLLATERAL  SECURITY. 
The  Defendant  borrowed  money  of 
the  Plaintiff,  and  he  gave  his  pro- 
missory note  for  the  amount  with 
interest  at  60/.  per  cent,  together 
with  an  equitable  charge  on  copy- 
holds as  a  collateral  security  for 
the  note.    The  Plaintiff  sued  st 
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law  on  the  note,  and,  by  mistake, 
he  claimed  and  recovered  interest 
at  51.  instead  of  60/.  per  cent., 
which  was  paid  :—Held,  that  the 
Plaintiff  could  not  afterwards  sue 
in  this  Court  upon  the  mortgage 
to  recover  the  deficiency,  and  his 
bill  for  that  purpose  was  dismissed 
with  costs.     Darlow  v.  Cooper. 

Page  281 

COLLEGE. 

See  Chakitable  Trust. 

COLLUSION. 

See  Builder. 

COMPANIES  ACT. 
Form  of  removing  the  name  from 
the  register  of  shareholders  under 
the  Companies    Act,   1862.      Re 
The  Iron  Ship  Building  Company. 

597 

COMPANY. 

1.  Where  a  company,  through  their 
directors,  hold  out  an  officer  of 
the  company  as  their  agent  for  a 
particular  purpose  and  ratify  his 
acts,  they  cannot  afterwards  dis- 
pute acts  done  by  him  within  the 
scope  of  such  agency.  Wilson  v. 
The  West  Hartlepool  Harbour  and 
Railway  Company.  1 87 

2.  An  officer  of  a  company  had  been 
publicly  accustomed  to  enter  into 
contracts  on  their  behalf  as  to 
their  surplus  lands,  though  not 
authorized  under  the  corporate 
seal,  and  his  acts  bad  always  been 
sanctioned : — Held,  that  a  written 
contract  of  such  a  character  entered 


into  by  him  was  binding  on  the 
company.  Wilson  v.  The  West 
Hartlepool  Harbour  and  Railway 
Company.  Page  187 

See  Companies  Act. 

Contributory. 

Costs,  2. 

Vendor  and  Purchaser,  3. 

Winding-up,  1,  2,  3,  5. 

COMPENSATION. 
See  Vendor  and  Purchaser,  8. 

COMPROMISE. 
See  Bonus. 
Infant. 

COMPULSORY  TAKING 
LAND. 

See  Statute,  1. 

CONDITION. 

Property  was,  by  will,  limited  to  the 
Defendant,  on  condition  of  his 
settling  some  Scotch  estates  with- 
in a  limited  time  on  trusts,  the 
validity  and  effect  of  which  were 
doubtful.  The  Defendant  settled 
the  estates  within  the  time,  in 
general  terms,  on  the  persons  on 
whose  behalf  the  condition  was 
imposed:— Held,  that  this  was  a 
sufficient  compliance  with  the  con- 
dition.    Scarlett  v.  Lord  Abinger. 

338 

CONDITIONS  OF  SALE, 
See  Vendor  and  Purchaser,  1. 

CONSIDERATION. 
See  Contract,  2. 

Timber,  1.  ' 
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CONSTRUCTION. 
See  Cross  Remainders. 
Nudum  Pactum. 
Vesting. 

Voluntary  Deed. 
Will  and  its  references, 

CONTINGENCY. 
See  Contingent  Gift. 

CONTINGENT  GIFT. 
A  testator  bequeathed  his  real  and 
personal  estate  in  trust  to  pay,  for 
the  benefit  of  his  son  (a  lunatic), 
an  annuity,  until  he  should  be  able 
to  manage  bis  affairs,  and  if  be 
ever  returned  to  a  sound  mind, 
then  he  directed  he  should  "di- 
vide" his  residuary  estate  with  bis 
sister.  The  testator  then  gave 
the  whole  residue  (subject  to  the 
contingency  of  his  son's  becoming 
of  sound  mind)  to  his  daughter 
for  life,  and  afterwards  as  she 
should  appoint: — Held,  that  the 
daughter  took  the  whole,  subject 
to  the  annuity  and  to  the  contin- 
gency ;  but  that  if  the  son  re- 
covered bis  reason,  be  would  be 
entitled  not  only  to  one-half  of 
the  capital  but  to  one-half  of  the 
income  from  the  testator's  death. 
Hole  v.  Davies.  Page  345 

See  Reversionary  Interest. 

CONTRACT. 
1.  A  contract  entered  into  and  paid 
for  by  a  wife,  without  the  know- 
ledge, but  for  the  benefit  of  her 
husband,  is  valid  and  binding  when 
ratified  by  the  husband.  Millard 
t    v.  Harvey*  Wi 


2.  A.  B.t  a  trustee,  verbally  pro- 
mised his  cestui*  que  trust,  that  if 
they  would  concur  in  a  sale  of  the 
trust  estate,  for  its  full  value,  to 
C.  /).,  he  would  bequeath  to  them, 
by  bis  will,  "  at  least  as  much  as 
they  would  get  under  their  father's 
will."  A,  B.  had  an  interest  in 
the  purchase: — Held,  that  the 
contract  was  binding,  though  by 
parol ;  secondly,  that  there  was  a 
sufficient  consideration ;  thirdly, 
that  it  was  sufficiently  certain, 
and  fourthly,  that  this  Court 
would  enforce  it.  Ridley  v.  Ridley. 
Page  478 
See  Deed,  1. 

Mistake. 

Nudum  Pactum. 

Rescinding  Contract,  1. 

Timber,  1. 

Undue  Influence. 

Vendor  and  Purchaser,  3, 
4,  5,  6,  8. 

CONTRIBUTORY. 

1.  A  person  who  takes  shares  in  a 
company  on  the  faith  of  material 
representations  made  by  the  com- 
pany, which  turn  out  to  be  false, 
may  repudiate  them.  Re  The 
Life  Association  of  England 
(Limited).  Blake's  Case.  642 

2.  B.  took  shares  in  a  company  on 
the  faith  of  the  prospectus,  in 
which  certain  persons  were  stated 
to  be  directors,  and  relying  on  the 
statement  of  the  agent  of  the 
company  that  the  London  share 
list  was  closed.  Both  these  state- 
ments were  false.  He  repudiated 
the  shares,  and  the  directors  ac- 
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quiesced  therein  : — Held,  that  he 
was  not  a  contributory.  Re  The 
Life  Association  of  England 
(Limited).    Blake's  Case. 

Page  642 
See  Companies  Act. 

Winding-up,  3. 

COPYHOLDS. 

See  Freebench. 

CORPORATION. 
See  Company,  2. 

Vendor  and  Purchaser,  3. 

COSTS. 

1.  An  action  by  a  creditor,  whose 
debt  was  disputed,  being  stayed 
after  a  decree  for  the  administra- 
tion of  the  intestate's  estate: — 
Held,  that  the  creditor  was  not 
entitled  to  his  costs  of  the  action 
nor  of  the  motion  to  stay  it  until 
be  had  first  established  his  debt 
in  Chambers.      King  v.  King.  10 

2.  Compensation  money  was  invested 
in  Consols,  and  an  application  was 
afterwards  made  to  reinvest  it  on 
a  mortgage  security : — Held,  under 
the  Lands  Clauses  Consolidation 
Act,  that  the  company  must  pay 
the  costs,  but  that,  in  regard  to 
future  costs,  it  must  be  considered 
as  a  permanent  security.  Re 
Lomax.  294 

3.  Whether,  when  a  party  is  ordered 
to  pay  the  costs  of  suit,  it  is  ne- 
cessary to  specify  the  costs  of  a 
cross-examination  in  Court  under 
the  19th  General  Order  of  Feb. 
1 86 1 ,  qucere.  Hunt  v.  Pullen.    SO  1 

4.  The  expression  "costs  following 
the  event "  refers  to  an  event  pro- 


duced by  the  decision  of  the 
Court,  and  not  to  one  arising 
from  a  compromise  between  the 
parties.     Straker  v.  Ewing. 

Page  147 

5.  The  costs  of  a  special  case,  to 
obtain  the  opinion  of  the  Court 
on  the  true  construction  of  a  will, 
held  not  to  be  "  testamentary  ex- 
penses."    Gilbcrtson  v.  Gilbert  son, 

354 

6.  An  executor  may  be  deprived  of 
his  costs  of  suit  upon  a  decree 
made  on  an  administration  sum- 
mons, and  without  a  bill  charging 
him  with  misconduct.  Re  King. 
Gilbert  v.  Lee.  574 
See  Judgment,  2. 

Opening  Biddings. 
Partition,  1,  2. 
Patent,  3. 
Taxation,  5,  7,  8. 

COVENANT. 

See  Leasehold* 

CREDITOR. 

See  Spoliation. 

CREW. 

See  Ship. 

CROPS. 

See  Vendor  and  Purchaser,  5. 

CROSS  BILL. 

See  Pleading. 

CROSS-EXAMINATION. 
1.  Liberty  given  to  read  the  affidavit 
of  a  witness,  who  had  been  pre- 
vented, by  illness,  from  being 
cross-examined,  but  the  Court  in- 
timated that  little  attention  would 
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be  paid  to  such  an  affidavit. 
Brailhwaite  v.  Reams.  Page  202 
£.  Liberty  given  under  the  19th 
General  Order  of  Feb.  1861,  to 
use  the  affidavits  of  persons  who, 
by  death  and  lunacy,  could  not  be 
cross-examined,  saving  just  excep- 
tions.    Ridley  v.  Ridley.  829 

CROSS  REMAINDERS. 
Leaseholds  for  life  were  settled  by 
deed  on  the  parents  for  life,  with 
remainder  to  the  children  of  the 
wife  equally  and  the  heirs  of  their 
bodies,  and  if  but  one  child  then 
to  such  child  and  the  heirs  of  his 
body,  and  in  default  of  such  issue, 
to  the  heirs  of  the  wife  :— -freW, 
that  there  were  no  cross  remainders 
between  the  children,  and  that  on 
the  death  of  a  child  without  issue 
and  without  having  made  any  dis- 
position, his  share  went  to  the 
heir  of  the  wife.  Bainton  v. 
Sainton,  563 

See  Costs,  8. 

CUTTING  DOWN. 

See  Absolute  Interest,  1. 


DEBT. 
See  Bill  of  Exchange. 
Voluntary  Deed. 

DEBTOR  AND  CREDITOR. 
See  Costs,  1. 

DECREE. 
A  clerical  error  in  the  enrolment  of 
a  decree  corrected  by  the  Master 


of  the  Rolls.  Attorney-General 
v.  GreenhiU.  (No.  2.)  Page  174 
See  Costs,  1. 

DEED. 
A  deed  relating  to  a  reversionary 
interest  in  a  fund  was  executed  by 
some  married  women  and  their 
husbands.  One  having  survived 
her  husband,  who  died  before  the 
fund  fell  into  possession  i—Held, 
that  the  deed  was  not  binding  on 
ber,  and  that  therefore  it  was  not 
binding  on  any  of  the  other  parties 
to  it.  Botitho  v.  Hillyar.  180 
See  Absolute  Interest,  ft. 

Cross  Remainders. 

General  Words. 

Voluntary  Deed* 

DELAY. 
See  Laches. 

Power  of  Sale. 

DEMURRER. 

A  bill  to  protect  a  testator's  estate 
until  a  legal  personal  representa- 
tive has  been  appointed,  and  also 
to  administer  the  estate,  is  irre- 
gular. It  should  be  limited  to  the 
first  object.     Overington  v.  Ward. 

175 

2.  A  husband,  by  his  bill,  alleged 
that  his  wife,  under  the  advice 
and  assistance  of  the  two  trustees 
of  the  settlement,  secreted  and 
withheld  moneys  of  the  wife  which 
ought  to  be  paid  over  to  biro,  the 
husband.  The  bill  sought  to  re- 
cover those  moneys.  The  trus- 
tees, who  were  made  Defendants, 
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demurred,    and    their    demurrer 
was  allowed.    Eaton  v.  Bennett, 
Page  196 
See  Multifariousness,  2. 

DESCENDANTS. 
A  testator  directed  an  estate  to  be 
sold  on  the  decease  of  his  sister 
and  three  others,  and  the  produce 
paid  to  such  persons  as  should 
then  "  be  the  nearest  in  blood  to 
him  as  descendants  from  his  great 
grandfather,  J.  S."  The  testator 
and  his  sister,  both  advanced  in 
years,  were  the  only  lineal  de- 
scendants of  J.  8.  Held,  that 
the  collateral  descendants  of  J.  S. 
were  entitled.   Best  v.  Stonehewer. 

66 

DESCENT. 
On  her  marriage  a  lady,  seised  in  fee 
ex  parte  maternd,  executed  a  settle- 
ment in  1 860,  the  ultimate  limita- 
tions in  which  was,  to  the  person 
who  would,  on  her  decease,  have 
become  entitled  to  the  estate  "  in 
case  she  had  died  intestate  and 
without  having  been  married  " : — 
Held,  that  under  this  limitation 
her  heir  ex  parte  maternd  was  en- 
titled. Heywood  v.  Heymood.  317 

DEVISE. 

See  Charitable  Trust. 
Parcels,  1,  2. 
Precatory  Words. 
Repugnancy. 
Share. 
W  ill  and  its  references, 

DISCOVERY. 
See  Production  or  Documents. 


DISCRETION. 
A  testator,  whose  wife  was  of  un- 
sound mind,  gave  his  estate  to 
trustees,  in  trust,  "  to  apply  from 
time  to  time,  at  their  uncontrolled 
discretion,  such  annual  sum,"  for 
the  maintenance,  &c.  of  his  wife,  as, 
together  with  her  own  income, 
"  shall  not  exceed  600/.  per 
annum"  Held,  that  the  discre- 
tion referred  to  the  application 
and  not  to  the  amount,  and  that 
the  widow,  who  had  recovered, 
was  entitled  to  have  her  income 
made  up  to  500/.  a-year  out  of 
the  testator's  estate.  Bulloch  v. 
Bullock.  Page  85 

DISSOLUTION. 
See  Partnership,  2. 

DOCK  WARRANTS. 
See  Trade  Mark. 

DOMICIL. 

l.A  domiciled  Scotchman  went  to 
India,  where  he  was  engaged  in 
mercantile  pursuits  for  nine  years ; 
— Held,  that  this  residence  and 
occupation  in  India  did  not,  in  the 
absence  of  any  expression  of  in- 
tention, change  his  domicil.  Jcpp 
v.  Wood.  (No.  3.)  88 

2.  J.  S.,  a  domiciled  Scotchman,  went 
to  India,  in  1805,  where  he  fol- 
lowed mercantile  pursuits  for  nine 
consecutive  years.  In  1816,  he 
married  there,  and  he  returned  to 
Scotland  in  1819,  with  his  wife,  and 
remained  there  a  year.  While 
there,  he  described  himself  in  his 
will,  and  in  a  bond,  as  "  of  Ca/- 
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cutta,  presently  residing  at  Ayre" 
he  obtained  a  plan  for  the  im- 
provement of  his  old  family  man- 
sion, and  was  enrolled  a  freeholder 
of  Ayrshire*  He  returned  to 
Calcutta  in  1820,  and  remained 
there  until  his  death  in  1880. 
During  the  nine  first  years  of  his 
residence  in  India,  he  expressed 
no  intention  as  to  his  domicil ; 
but,  during  the  last  sixteen,  he 
expressed  his  intention  of  return- 
ing to  Scotland,  but  which  he 
never  accomplished  except  by  his 
visit  in  1819:  —  Held,  that  the 
domicil  of  J.  8.,  at  his  death,  was 
Scotch,  and  that  the  domicil  of 
his  children,  who  were  born  in 
India,  and  died  infants  there,  was 
that  of  their  father.  Jopp  v.  Wood 
(No.  S.)  Page  88 

3.  The  rule  of  law,  that  an  engage* 
ment  in  India  in  the  military 
service  of  the  East  India  Company, 
or  as  a  covenanted  servant  to  that 
company,  changes  the  domicil 
into  Anglo-Indian,  does  not  extend 
to  a  person  who  becomes  the  ser- 
vant in  a  private  establishment 
abroad,  or  who  goes  abroad  for 
the  purpose  of  acquiring  a  fortune, 
with  the  intention  of  returning,  at 
some  undefined  period,  when  his 
object  has  been  attained.     Ibid. 

4.  Personal  property  was  held, 
under  an  English  will,  in  trust 
for  such  person  as  an  English 
lady  should,  by  her  last  will  in 
wiitjng  duly  executed,  appoint. 
Sin-  afterwards  married  a  French- 
man, and  died  domiciled  in  France, 
Ha  ring  appointed  the  property  by 


an  unattested  will,  valid  according 
to  the  law  of  her  domicil,  and  ad- 
mitted to  probate  in  this  country : 
— Held,  that  this  will  was  a  valid 
execution  of  the  power.  D'Huart 
v.  Harkness.  Page  824 

DOWER. 

1.  A  wife  forfeits  her  dower  under 
the  statute  of  Westminster  the 
2nd,  by  her  adultery,  though  it 
may  have  been  brought  about  by 
the  misconduct  of  her  husband. 
Bostock  v.  Smith.  57 

2.  A  widow  became  entitled  to  her 
dower,  after  which  the  lands  were 
taken  compulsory  by  a  public 
board,  and  one-third  of  the  pur- 
chase-money was  paid  into  Court, 
invested,  and  carried  over  to  a 
separate  account  to  answer  the 
dower.  The  widow  died  in  Octo- 
ber, between  the  July  and  January 
dividends : — Held,  that  her  estate 
was  entitled  to  an  apportionment 
of  the  latter  dividends.  Harrop 
v.  Wilson.  16l> 
See  Frkebench. 


ENROLMENT. 
See  Decree,  1. 

ENTITLED. 
J.  "Entitled"   construed   " entitled 
in  possession.*'     Turner  v.  Gosset. 

593 
2.  Subject  to  prior  life  and  possible 
absolute  interests,  there  was  a  be- 
quest of  a  portion  of  the  residue 
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to  A.  B.f  with  a  gift  over  to  his 
children  or  other  issue,  in  case  of 
his  decease  before  he  should  "  be- 
come entitled."  Held,  that  this 
meant  "  entitled  in  possession." 
Turner  v.  Gosset.  Page  593 

EQUITY  OF  REDEMPTION. 
See  Priority,  1,  2. 

ESTATE. 
See  Share. 

ESTATE  FOR  LIFE, 
See  Fee  Simple. 

EVIDENCE. 

1 .  It  is  not  absolutely  necessary  that 
the  evidence  before  an  arbitrator 
should  be  taken  on  oath,  the  par- 
ties may  waive  it.  Wakefield  v. 
Llanelly  Railway  and  Dock  Com- 
pany. 245 

2.  Family  repute  admissible  to  shew 
that  a  legatee  was  the  godson  of 
the  testator.  Re  Gregory's  Settle- 
ment. 600 

S.  A  former  will  of  a  testator  held 
admissible  evidence  on  a  question 
as  to  which  of  two  persons  was 
intended  to  take  as  legatees.  Ibid. 

4.  The  Court  will  not  act  upon  the 
unsupported  testimony  of  a  claim* 
ant  upon  the  estate  of  a  deceased 
person.  Grant  v.  Grant.  623 
See  Cross  Examination,  1,  2. 
Presumption  of  Death. 

EXECUTOR. 
An  executor  being  surety   for  his 
testator,  paid  the  debt  after  the 
testator's  death  : — Held,  that  he 


had  a  right  to  retain  his  debt  in 
preference  to  the  other  creditors 
of  equal  degree.  Boyd  v.  Brooks. 

Page  7 
See  Costs,  6. 

Principal  and  Surety. 

Spoliation,  1. 

EXONERATION. 

1.  Personal  estate  held  exonerated 
from  the  payment  of  "  funeral  and 
testamentary  expenses  and  debts." 
Gilbert  son  v.  Gtlbertson.  354 

2.  A  testator  beqeatbed  his  leasehold 
and  personal  property  (except 
plate)  to  his  wife  absolutely,  and 
he  devised  his  real  estate  in  trust 
to  sell,  and  out  of  the  produce  to 
pay  "his funeral  and  testamentary 
expenses  and  debts,"  and  to  invest 
"  the  residue"  and  pay  the  income 
to  his  wife  for  life,  with  remainders 
over  : — Held,  that  the  "  funeral 
and  testamentary  expenses  and 
debts"  were  primarily  payable  out 
of  the  produce  of  the  real  estate. 
Ibid. 


EX  PARTE  PATERNA 
MATERNA. 
See  Descent. 

EXTINGUISHMENT. 

See  Priority,  1,  2, 


ET 


FAMILY  TRUST. 
See  Maintenance. 

FEE  SIMPLE. 
A   testator   devised  real   estate    to 
trustees  and  their  heirs  in  trust, 
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during  the  life  of  bis  brother  and 
until  payment  of  bis  debts  and 
legacies,  to  apply  the  rents  in  pay- 
ment of  such  debts  and  legacies, 
and  then  to  pay  them  to  his  bro- 
ther for  life,  and,  after  the  decease 
of  his  brother  and  such  payment, 
he  devised  the  estate  to  the  heirs 
of  the  body  of  his  brother,  and  in 
default  to  his  own  right  heirs. 
The  Court  held,  first,  that  the 
trustees  took  the  legal  fee,  deter- 
minable upon  the  death  of  the  bro- 
ther and  payment  of  the  debts  and 
legacies;  secondly,  that  the  bro- 
ther took  an  equitable  estate  for 
life,  with  a  legal  remainder  to  the 
heirs  of  his  body ;  and  the  trustees 
having  conveyed  to  the  brother 
the  legal  estate  for  his  life,  and  he 
having  suffered  a  recovery,  the 
Court,  held,  thirdly,  that  the  heirs 
of  the  body  were  not  barred,  be- 
cause the  legal  estate  to  the  bro- 
ther for  life  and  the  legal  remainder 
to  the  heirs  of  his  body  had  be- 
come vested  by  different  instru- 
ments, and  also  because  it  was  the 
duty  of  the  trustees  to  preserve 
the  contingent  estates,  and  that  it 
was  therefore  a  breach  of  trust  in 
them  to  convey  the  legal  estate  to 
the  brother.  But  held,  on  appeal, 
that  the  title  under  the  recovery 
was  too  doubtful  to  force  on  a 
purchaser.  Collier  v.  M'Bean. 
Page  426 
See  Precatory  Words. 

FEME  COVERTE. 
Stock  in  Court,  settled  absolutely 
to  the  separate  use  of  a  married 


woman,  ordered,  upon  her  peti- 
tion, to  be  transferred  into  the 
joint  names  of  herself  and  her 
husband,  her  separate  examination 
and  consent  being  dispensed  with. 
Re  Crump.  Page  570 

See  Contract. 

Husband  and  Wife. 

Partition,  1. 

FORFEITURE. 

1.  A.  B.'s  life  interest  in  a  fund  in 
England  was  liable  to  forfeiture  if 
A.  B.  "should  alien,  sell,  assign, 
encumber  or  transfer,  or  in  any 
manner  dispose  of  or  anticipate" 
it.  A.  B.  took  the  benefit  of  the 
Insolvent  Act  in  New  South  Walt*, 
having  presented  a  petition  there, 
by  which  he  surrendered  his  estate 
(omitting  this  life  interest  from 
the  schedule).  The  Judge  ac- 
cepted this  surrender  of  his  estate 
and  placed  it  under  sequestration 
in  the  hands  of  the  Chief  Com- 
missioner of  Insolvent  Estates  :— 
Held,  that  A.  B.  had  thereby  for- 
feited his  life  interest.  Tomnuewi 
v.  Early.     (No.  2.)  23 

2.  The  testatrix  directed  her  resid- 
uary estate  "  to  be  divided  equally" 
between  her  two  granddaoghtere 
on  the  youngest  attaining  twenty- 
one.  She  added,  if  they  both 
marry  a  relation  of  J.  D.,  then  the 
residue  is  to  be  divided  between 
my  nephews  and  nieces.  The 
granddaughters  having  attained 
twenty-one  and  being  still  un- 
married, the  Court  declined  de- 
ciding the  validity  of  the  gift  over, 
but  held  that  they  were  entitled  to 
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payment,  subject  to   any  future 
question.    Hird  v.  Pinckney. 

Page  273 
See  Acceleration  of  Estate. 

Condition. 

Dower,  1. 

FOUR-DAY  ORDER. 

See  Receiver. 

FRAUD. 

This  Court  visits  very  severely  a 
Plaintiff  who  makes  a  charge  of 
fraud  against  a  Defendant,  which 
he  is  unable  to  sustain  by  evi- 
dence. The  rule  is  more  stringent 
where  the  introduction  of  the 
charge  is  made  for  the  purpose  of 
giving  the  Court  jurisdiction. 
Slraker  v.  Ewing.  147 

FREEBENCH. 
A  marriage  settlement,  "in  order 
to  make  some  provision  for"  the 
intended  wife,  in  case  she  should 
survive  her  husband,  settled  some 
of  the  husband's  copyholds,  after 
his  death,  on  her  for  life : — Held, 
that  she  was  not  thereby  barred  of 
her  freebench  in  other  copyholds, 
of  which  the  husband  died  intes- 
tate.   Willis  v.Willis.  340 

FUNERAL  EXPENSES. 
See  Exoneration. 


GARDEN. 

See  Parcexs,  I. 


GENERAL  ORDERS. 

(19th  of  Feb.  1861.) 
See  Costs,  3. 

Cross  Examination,  1,  ft. 

(2nd  Jug.,  1864.) 
See  Taxation,  ft. 

(22nd  Con.  Ord.9  Art.  24.) 
See  Pro  Confesso. 

(3rd  March,  1866.) 
See  Answer. 

GENERAL  WORDS. 

1.  Leaseholds  which  were  not  spe- 
cified in  a  deed,  held  not  to  pass 
by  the  general  words,  all  other 
"'property  and  effects."  Hop- 
kinson  v.  husk.  Page  215 

ft.  By  a  deed  executed  by  a  trustee 
of  a  banking  company  on  his  re- 
tiring, he  assigned  three  specified 
policies  held  for  securing  debts 
due  to  the  bank  and  the  debts 
themselves.  He  also  assigned 
leaseholds  X,  mortgaged  to  him 
for  securing  a  debt  due  to  the 
bank,  "and  all  other  moneys, 
securities,  property  and  effects9 
vested  in  him  and  four  others  as 
trustees  for  the  company.  Held, 
that  leaseholds  Y.,  belonging  to 
bank  absolutely  and  vested  in  the 
retiring  trustee  and  the  same  other 
four  trustees,  but  which  were  not 
referred  to  in  the  deed,  did  not 
pass  under  the  above  general 
words.     Ibid. 

GOODWILL. 
Upon  the  decease  of  one  partner, 
a  decree  was  made  for  the  sale  of 
the  business  as  a  going  concern, 


684 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


and  it  was  proposed  to  sell  to  any 
purchaser  "the  right  to  hold  him- 
self out  as  the  successor  of  the 
firm  of  Samuel  J.  oj  Sons."  Held, 
that  the  particulars  of  sale  ought 
to  explain  that  the  surviving  part- 
ner, William  /.,  had  still  a  right 
to  carry  on  the  same  business  in 
the  same  town  in  his  own  name. 
Johnson  v.  Hclkley.  Page  63 


HUSBAND  AND  WIFE. 
1.  Gifts  of  chattels  by  a  husband  to 
his    wife    supported.      Grant    v. 
Grant.  623 

ft.  A  husband  may  constitute  himself 
a  trustee  for  his  wife ;  the  declara- 
tion need  not  be  in  writing,  but 
the  words  must  be  clear,  unequi- 
vocal and  irrevocable.  Ibid, 
See  Contkact. 

Demurrer,  2. 

Dower,  1. 

Freebench. 

Part  Performance. 

Separation. 

Voluntary  Settlement. 


IMPLIED  POWER. 
See  Power  or  Sale. 

INCOME. 
See  Contingent  Gift,  1. 

INDEMNITY. 
See  Leasehold. 

INFANT. 
1.  The  Court,  in  sanctioning  an  ar- 
rangement on  behalf  of  infants, 


considers  not  only  their  pecuniary 
interest  but  its  effect  as  a  family 
arrangement.  MichoUs  v.  Cor* 
bett.  Page  376 

2.  Trustees,  who  had  a  power  of 
sale  but  no  power  of  leasing,  first 
granted  leases  and  afterwards  sold 
subject  to  them.  Infants  being 
interested,  the  Court  afterwards 
sanctioned  the  sale  on  their  be- 
half:— Held,  that  the  purchase 
was  bound  to  complete.  IbuL 
See  Maintenance. 

INJUNCTION. 

See  Nuisance. 
Rifle  Range. 

INSOLVENCY. 
See  Forfeiture,  1. 

INSURANCE. 
See  Trustee  Relief  Act. 

INTEREST. 

The  purchaser  of  a  reversion  must 

pay  interest  from  the  time  at  which 

the  contract  ought  to  have  been 

completed.     Williams  ▼.  G Union. 

628 
See  Laches,  4. 

Vendor  and  Purchaser,  7. 

INTERMEDIATE  INCOME. 
See  Contingent  Gift,  1. 

INTERROGATORIES. 
See  Pro  Confesso. 

INVESTMENT. 
See  Costs,  2. 
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JOINT  DEBT8. 
See  Partners,  2. 

JUDGMENT. 

1.  A  judgment  creditor,  wbo  has 
sued  out  an  elegit  without  effect, 
is  entitled  (independently  of  the 
statute  of  1  &  ft  Vict,  c.  110)  to 
equitable  relief,  though  the  year 
from  entering  up  the  judgment 
has  not  expired.  But  whether  he 
is  entitled  to  relief  under  the  sta- 
tute as  regards  the  leaseholds  of 
the  judgment  debtor  which  are 
wearing  out,  quaere.  But  the 
Court  will,  within  the  twelve 
months,  interfere  and  protect  the 
property  charged  by  a  judgment 
from  destruction.  Partridge  v. 
Foster.  Page  1 

2.  A  judgment  creditor,  whose  debt 
had  been  satisfied  but  who  had  not 
entered  satisfaction  on  the  rolls, 
was  made  a  Defendant  to  a  fore- 
closure suit.  He  disclaimed.  Hi  Id, 
that  he  was  not  entitled  to  his 
costs,  in  consequence  of  his  negli- 
gence in  not  entering  up  satisfac- 
tion of  his  judgment.  Thompson 
v.  Hudson.  107 

JURISDICTION. 
See  Collateral  Security. 
Lunacy. 
Parties. 
Trade  Mark. 
Winding-up,  1,  7. 


LACHES. 

1 .  A  suit  to  set  aside  a  transaction 
entered  into  openly  twenty  years 
VOL.  XXXIV — IV. 


previously   cannot    be   sustained. 
Barwell  v.  Barweli.  Page  371 

2.  On  a  bill  to  restrain  a  nuisance,  a 
delay  of  si*  months  in  filing  the 
bill,  though  important  on  an  inter- 
locutory application,  held,  no  bar 
to  relief  by  injunction  at  the  hear- 
ing of  the  cause.  Turner  v.  Mir- 
ft  Id.  390 

3.  A  delay  from  May  to  December 
in  filing  a  bill  for  specific  perform- 
ance held  not  sufficient  to  deprive 
a  vendor  of  his  right  to  have  the 
contract  enforced.  Colby  v,  Gads- 
den. 416 

4.  A  delay  of  eleven  years  occurred 
in  the  completion  of  a  contract  for 
the  sale  of  an  estate,  but  which 
was  occasioned  by  the  state  of  the 
title : — Held,  that  the  purchaser 
was  not,  after  this  delay,  compel- 
lable to  complete ;  but  that,  if  he 
did,  he  must  pay  interest  on  the 
purchase-money  according  to  the 
contract,  his  money  not  having  in 
the  meanwhile  been  lying  idle. 
Ibid. 

See  Breach  of  Trust,  £. 

LANCASTER  (PALATINE 
COURT). 

See  Prohibition. 

LANDS  CLAUSES  CONSOLI- 
DATION ACT. 

See  Costs,  2. 

LAPSE. 

See  Wills  Act,  2. 

LAPSE  OF  TIME. 

See  Laches. 

Power  of  Sale. 
z  z 
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LEASE. 
Id  the  absence  of  any  agreement 
on  the  subject,  a  person  who 
agrees  to  take  a  bouse  must  take 
it  as  it  stands,  and  cannot  call  on 
the  lessor  to  put  it  into  a  con- 
dition which  makes  it  fit  for  his 
living  in.  Chappcll  v.  Gregory. 
Page  250 
See  Power,  1. 

Purchaser    for     Valuable 

Consideration. 
Settled  Estates  Act. 

LEASEHOLD. 
A  fund  set  apart  in  1857  to  an- 
swer liabilities  of  an  intestate's 
estate  in  respect  of  leasehold  cove- 
nants was  distributed  in  1865 
amongst  the  next  of  kin,  it  ap- 
pearing that  all  the  leases  had 
either  been  sold  or  surrendered, 
and  the  statute  22  &  23  Vict,  c. 
35,  s.  27,  having  passed  in  the 
meantime.  Reiliy  v.  Reiliy.  406 
See  Absolute  Interest,  2. 

General  Words. 

Judgment,  1. 

LEGACY. 

See  Money,  3. 

Reversionary  Interest. 

Survivorship. 

Will  and  its  References. 

LEGATEE. 
1.  The  testator  directed  some  pro- 
perty to  be  divided,  at  a  future 
period,  amongst  the  then  surviv- 
ing children  of  John  and  Sarah 
Worn  and  Catherine  Hales.  Sarah 
was  a  sister  of  the  testator,  but 


Catherine  was  a  stranger,  and 
Sarah  had  children,  but  Catherine 
was  a  spinster  at  the  date  of  the 
will.  Held,  that  Catherine,  per- 
sonally, and  not  her  children,  was 
entitled  to  participate.  SlummtoU 
v.  Hales.  Page  124 

2.  There  is  no  rule  of  equity  which 
prevents  one  of  several  residuary 
legatees  buying  the  share  of  ano- 
ther, or  purchasing  for  less  than 
the  amount  a  charge  on  the  share 
of  another.     Barwell  v.  BansdL 

371 
See  Misdescription. 

LESSOR. 
See  Lease. 

LIEN. 
See  Bill  of  Exchange. 
Spoliation. 

LIMITATION. 
See  Feb  Simple. 

LUNACY, 

1.  The  Lords  Justices  made  an  or- 
der under  "  The  Lunacy  Regula- 
tion Act,  1862,"  which  appointed 
two  persons  to  receive  from  the 
Defendants  (the  trustees)  and 
apply  for  his  benefit  the  property 
of  a  prisoner  acquitted  on  the 
ground  of  his  lunacy.  This  Court, 
on  bill  filed,  decreed  the  execu- 
tion of  the  order.  Harvey  v. 
Trenchard.  240 

2.  Under  "The  Lunacy  Regulation 
Act,  1862-  (25  &  26  Vict.  c.  86), 
the  Lord  Chancellor  has  power 
to  appoint  persons  to  recover 
and  Teceive    funds  of  a  lunatic 
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without  inquisition  and  in  a  sum- 
mary manner,  in  the  alternative 
either  of  his  income  being  under 
50/.,  or  his  property  not  exceed- 
ing 1,000/.  in  value.  Harvey  v. 
Trenchard.  Page  240 

See  Parties. 


MAINTENANCE. 
Gift  to  a  widow,  she  maintaining 
and  educating  the  testator's  son 
and  two  daughters  thereout,  until 
the  son  attained  twenty-one: — 
Held,  that  the  son,  who  had  mar- 
ried and  ceased  to  reside  with  his 
mother,  but  was  still  a  minor, 
was  not  entitled  to  maintenance. 
Staniland  v.  Staniland.  536 

MARITAL  RIGHT. 
See  Voluntary  Settlement. 

MARRIAGE. 

See  Forfeiture,  2. 

MISDESCRIPTION. 
Bequest  to  "Francis,  the  youngest 
son  of  F.  G."  He  had  no  son 
Francis,  but  he  had  an  eldest 
named  Arthur  Francis  and  a 
youngest  named  Arthur  Charles, 
who  was  the  testator's  godson. 
Held,  that  the  youngest  was  en- 
titled to  the  legacy.  Re  Gregory's 
Settlement  and  Will  600 

See  Legatee. 

MISREPRESENTATION. 
See  Contributory. 

Setting  aside  Contract. 
z  z  2 


MISTAKE. 

In  October,  the  Plaintiff,  who  was 
entitled  to  an  English  estate  dur- 
ing the  life  of  J.  W.%  and  that 
without  impeachment  of  waste, 
entered  into  an  agreement  with 
the  remaindermen  as  to  the  timber 
on  the  estate.  Unknown  to  all 
parties,  J.  W.  had  died  in  India  in 
September  previous,  whereby  all 
the  Plaintiff's  interest  in  the 
timber  had  ceased: — Held,  that 
the  contract  having  been  entered 
into  by  mistake  was  not  binding 
in  equity  upon  the  remaindermen. 
Cochrane  v.  Willis.  Page  359 

See  Collateral  Security. 

Vendor  and  Purchaser,  8. 


MONEY. 

1 .  The  word  "money,"  coupled  with 
the  word  "cash,"  held  confined 
to  -money  strictly  and  properly  so 
called.  Nevinson  v.  Lady  Len- 
nard.  487 

2.  The  word  "  money,"  standing  by 
itself,  is  confined  to  the  proper 
meaning  of  that  word  ;  yet,  if 
money  be  given  after  a  direction 
to  pay  debts,  legacies  and  funeral 
and  testamentary  expenses,  or 
with  any  other  words  which  denote 
an  intention,  on  the  part  of  the 
testator,  to  dispose  of  the  whole 
of  his  estate,  it  will  be  construed 
as  synonymous  with  "  property/' 
Ibid. 

3.  An  unpaid  legacy  bequeathed  to  a 
testatrix,  held  not  to  pass  under 
her  will  by  the  words  "  moneys 
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and   securities   for  money."      Re 
Mason's  Will.  Page  494 

MORTGAGE. 
In  1 775,  A.  B.  became  owner  in  fee 
of  estates  W.  and  L.  The  W. 
estate  was  subject  to  mortgages 
amounting  to  5,344/.,  and  the  L. 
estate  to  a  mortgage  amounting  to 
2,200/.,  all  of  which  were  created 
by  A.  B.'s  ancestor.  In  1 787,  A. 
B.  mortgaged  the  L.  estate,  for 
8,000/.,  reserving  the  equity  of  re- 
demption to  himself,  and  person- 
ally covenanting  to  pay  the  money 
out  of  this  sum.  He  paid  off  the 
three  mortgages  on  the  W.  estate ; 
A.  B.  died  in  1806:— Held,  as  be- 
tween the  representatives  of  A.  B.t 
that  the  mortgage  was  primarily 
payable  out  of  A.  B.'s  personal 
estate.     Bagoi  v.  Bagot.  134 

See  Breach  of  Trust. 

Collateral  Security. 

Mortgagor  and  Mortgagee. 

MuLTIF  ARIOUSN  ESS. 

Priority. 

Spoliation. 

West  India  Relief  Act. 

MORTGAGOR  AND  MORT- 
GAGEE. 

A  bill  by  a  person  entitled  to  a  mort- 
gaged estate,  under  the  mortga- 
gor's will,  against  the  mortgagee 
and  the  mortgagor's  representative, 
to  have  the  mortgagor's  estate  ap- 
plied in  payment  of  the  mortgage, 
cannot  be  sustained.  Hughes  v. 
Cook.  407 

Sec  Multifariousness. 


MORTGAGOR     AND    MORT- 
GAGEE—continued. 
See  Pleading. 

Solicitor  and  Client. 
Taxation. 

MULTIFARIOUSNESS. 

1.  A  bill  by  a  person  claiming  under 
a  mortgagor  against  the  mortga- 
gee is  irregular,  unless  it  offers  to 
redeem.    Hughes  v.  Cook. 

Page  407 

2.  The  Plaintiff*  was  entitled  to  an 
estate,  subject  to  a  mortgage 
created  by  his  ancestor.  He  in- 
stituted a  suit  against  the  mortga- 
gee and  the  representatives  of  his 
ancestor,  praying  to  have  the  mort- 
gage paid  out  of  his  assets  or  by  s 
a  sale  of  the  estate,  and  also  for 
the  delivery  up  of  independent  se- 
curities given  by  the  Plaintiff  to 
the  Defendant  i—Htid,  that  the 
suit  was  multifarious,  and  a  de- 
murrer to  it  was  allowed.     Ibid. 


NAME  AND  ARMS  CLAUSE. 
See  Acceleration  of  Estate,  2. 

NAME  AND  STYLE. 
See  Partnership,  2. 

NOTICE. 
See    Purchaser   for   Valuable 
Consideration. 

NUDUM  PACTUM. 
An  agreement  entered  into  between 
A.  B.  (the  assignee  of  a  tenant  for 
life  without  impeachment  of  waste) 
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and  the  Defendants  (the  remain- 
dermen) by  which  it  was  agreed, 
1st,  that  A.  B.  should  be  entitled 
to  the  timber  as  if  cut  in  August 
previous;  2ndly,  that  the  De- 
fendants should  carry  out  the 
agreement ;  3rdly,  that  A.  B. 
should  have  no  greater  right  than 
he  had  in  August;  4thly,  that 
A.  B.  should  not  cut  the  timber 
until  December: — Held,  that  the 
remaindermen  received  no  con- 
sideration for  the  agreement,  and 
that  it  was  nudum  pactum.  Coch- 
rane v.  Willis.  Page  359 

NUISANCE. 
The  Defendant  allowed  a  noxious 
and  offensive  refuse  water  to  flow 
from  his  manufactory  into  an  old 
pit  on  his  own  land,  but  which 
percolated  underground  into  the 
Plaintiffs'  colliery.  The  Defend- 
ant was  restrained  by  perpetual 
injunction.     Turner  v.  Mirfield. 

390 


OFFICER  OF  THE  COURT. 
Where  a  person  seeks  for  damages, 
on  the  ground  of  the  improper  use 
of  the  process  of  this  Court,  and 
the  person  against  whom  the  com- 
plaint is  made  requires  the  matter 
to  be  tried  at  law,  this  Court  will 
permit  it  to  be  tried  at  law,  instead 
of  itself  assessing  the  damages. 
Whitehead  v .  Lynes.  1 6 1 

OPENING  BIDDINGS. 
Biddings  were  opened  upon  an  ad- 


vanced price  on  payment  by  the 
applicant  of  the  costs  properly  in- 
curred of  the  purchaser : — Held, 
that  the  costs  of  perusing  the  ab- 
stract and  of  the  examination  of 
the  title,  prior  to  the  first  purchase 
being  confirmed,  ought  not  to  be 
allowed  on  taxation.  Raymond  v. 
Lakeman.  Page  584 

ORDER  TO  REVIVE. 
See  Revivor. 

"OR"  READ  "AND." 
Devise  to  A.  for  life  when  he  attains 
thirty-one,  and  after  his  death  to 
his  eldest  son  in  fee.  In  case  A. 
should  not  live  to  that  age,  "  or  " 
not  have  any  son,  then  in  trust  for 
B.  for  life  on  attaining  thirty-one, 
and  after  his  death  to  his  eldest  son 
in  fee,  and  in  case  of  failure,  to  the 
eldest  son  of  the  testator's  daughter 
in  fee.  A.  attained  thirty-one  and 
died  without  having  had  issue,  and 
B.  also  died  without  having  issue  : 
Held,  that  "or"  could  not  be  read 
"and,"  and  that  the  eldest  son  of 
the  daughter  took  the  estate. 
Cooke  v.  Mirehouse*  27 


PARCELS. 
1.  A  testator  devised  a  messuage  or 
dwelling-house,  wherein  2).  C. 
"  now  resides,  with  the  stables  or 
appurtenances  thereto  belonging 
and  therewith  occupied."  Be- 
tween the  date  of  his  will  and  his 
death,  the  testator  purchased  a 
garden,  which  he  attached  to  the 
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messuage : — Held,  that  the  garden 
passed  under  the  devise.  In  re 
The  Midland  Railway  Company. 
Be  The  Otley  and  Ilkey  Branch. 
Page  525 
2.  Devise  of  lands,  &c,  situate, 
lying  and  being  within  the  parish 
of  G.t  "  with  the  appurtenances, 
held  not  to  pass  lands  thirty-three 
and  a-half  acres  in  the  parish  of 
A.,  which  had  been  allotted  in 
respect  of  land  in  both  parishes, 
and  which  had  always  been  let 
and  occupied  together.  Lister  v. 
Pickford.  576 

PARENT  AND  CHILD. 

1 .  A  contract,  by  which  a  father  de- 
prives himself  of  all  his  parental 
control  over  his  child,  is  contrary 
to  the  policy  of  tlie  law,  and  void  ; 
but  such  a  contract  is  valid,  if  the 
conduct  of  the  father  towards  his 
child  k  so  gross  that  the  Court 
would  remove  the  child  from  his 
custody.     Swift  v.  Swift.         266 

2.  A  father,  who  had  criminally  as- 
saulted his  infant  daughter,  exe- 
cuted a  separation  deed,  giving 
the  sole  control  of  his  children  to 
his  wife.  It  was  enforced  in  equity. 
Md. 

3.  A  son  attained  twenty-one  in  1855, 
and  in  1857  he  conveyed  to  his 
father  his  reversonary  estate  and 

'  interest,  in  consideration  of  money  s 
advanced  for  his  commission,  out- 
fit and  debts  during  his  minority, 
and  a  further  sum  of  500/.  then 
advanced :— /feW,  that  the  deed 
could  not  stand  except  as  a  secu- 
rity for  the  500/.     Potts  v.  Surr. 

543 


4.  The  doctrine  laid  down  in  Hngkton 
v.  Hoghtony  15  Beav.  278,  adhered 
to.     Potts  v.  Surr.  Page  543 

5.  Transaction  between  father  an  1 
son,  seven  years  after  the  latter 
came  of  age,  by  which  the  father 
obtained  a  benefit  of  5,790/.  in 
the  event  of  the  son  dying  with- 
out children,  supported  ;  there 
being  a  valuable  consideration  on 
the  part  of  the  father,  the  settle- 
ment being  a  fit  and  proper  family 
arrangement,  and  the  transaction 
not  having  been  impeached  until 
after  the  death  of  the  father. 
Ibid. 

6.  Securities  obtained  from  sons  for 
their  father's  debt  set  asi  le,  the 
creditors  failing  to  prove  (as  they 
were  bound  to  do)  that  the  sons 
knew  the  true  nature  of  the  trans- 
action, and  that  no  undue  influ- 
ence had  been  exercised  by  the 
father.  Bet  doe  v.  Dawson.  605 
See  Religious  Education. 

Undue  Influence,  2. 

"PART." 
A  testator  gave  his  estate  to  his  wife 
and  his  four  children  in  equal 
proportions;  but  his  wife  was  to 
have  "her  proportionate  part"  for 
her  life,  and  it  was  given  afterwards 
to  the  four  children.  And  as  to 
"  the  part  of  his  estates,"  therein- 
before given  to  his  daughter,  she 
was  to  have  it  for  life,  with  re- 
mainder to  her  children: — Held, 
that  the  "  part"  of  the  daughter 
included  her  share  in  the  part 
given  to  the  wife  for  life ;  and 
that,  therefore,  she  was  only  en- 
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titled    to    a    life    interest    in    it. 
Watson  v.  Pryce.  Page  71 

PARTIES. 
This  Court  cannot  entertain  an  ob- 
jection that  an  order  was  made  by 
the  Lords  Justices  in  lunacy  in  the 
absence  of  proper  parties.  Harvey 
v.  Trenchard.  2i0 

PARTITION. 

1.  A  sale  was  directed  in  a  partition 
suit  of  a  freehold  estate  in  which 
a  married  woman  was  interested 
for  her  separate  use  without  power 
of  anticipation  ;  the  Court  having 
first  made  her  costs  a  charge  on 
her  share,  and  directed  them  to  be 
raised  by  a  sale.  Fleming  v. 
Armstrong.  1 09 

2.  In  a  suit  for  partition  of  property 
in  which  an  infant  was  interested, 
the  estate  was  sold: — Held,  that 
the  costs  subsequent  to  the  first 
decree  ought  to  be  borne  by  the 
aggregate  amount  of  the  purchase- 
moneys.     Coventry  v.  Coventry. 

572 

PARTNERS. 

See  Bankruptcy,  2. 

Setting  aside  Contract. 
Ship's  Husband. 

PARTNERSHIP. 

1.  Where,  upon  the  sale  of  a  busi- 
ness, a  surviving  partner  had 
liberty  to  bid  :  Held,  that  the 
book  debts  and  business  ought 
to  be  sold  together  in  one  lot. 
Johnson  v.  He  lie  ley.  63 

2.  A  partnership  was  carried  on  for 


fourteen  years  between  B.  and  O. 
under  the  style  of  "  B.  $  Co." 
On  the  dissolution,  the  assets  were 
divided,  but  no  arrangement  was 
come  to  as  to  the  style  i—Held, 
that  the  name  or  style  of  "  B.  <$■ 
Co."  formed  an  undivided  asset  of 
the  partnership  which  belonged  to 
the  partners  in  common  after  the 
dissolution,  and  that  B.  was  not 
entitled  to  prevent  G.  using  the 
style  of  "  B.  #  Co"  in  his  busi- 
ness. Banks  v.  Gibson.  Page  566 
See  Breach  of  Trust,  2. 

Goodwill. 

Setting  aside  Contract. 

PART  PERFORMANCE. 
A  wife,  unknown  to  her  husband, 
requested  her  father  to  sell  a  field, 
to  be  paid  for  out  of  her  savings. 
The  father  at  first  refused,  but  he 
received  the  money,  and  shortly 
afterward  put  the  husband  into 
possession.  For  ten  years  the 
money  was  retained  by  the  father 
without  payment  of  interest,  and  the 
field  by  the  husband  without  pay- 
ment of  rent.  The  father  then  at- 
tempted to  eject  the  husband,  who, 
being  made  acquainted  with  the 
circumstances,  insisted  on  retain- 
ing the  field: — Held,  that  the 
father  was  bound  to  convey  it  to 
the  husband.     Millard  v.  Harvey. 

237 
See  Vendor  and  Purchaser. 

PATENT, 
1.  As  to  the  right  of  one  of   the 
several  co-owners  of  a  patent  to 
use  it  separately  from  the  other 
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co-owners  without  accounting  for 
the  profits.  Mathers  v.  Green. 

Page  170 

£.  A.  obtained  a  patent  for  a  ma- 
chine, after  which  A.  and  B. 
jointly  obtained  a  patent  for  im- 
provements of  the  same  machine. 
A.  used  both  patents  indepen- 
dently of  B.  Held,  by  the  Master 
of  the  Rolls,  that  B.  was  en- 
titled as  against  A.  to  an  account 
of  his,  B.'s,  share  of  the  profits 
derived  from  A.'s  user  of  the 
second  patent,  but  his  decision 
was  overruled  by  the  Lord  Chan- 
cellor.    Ibid, 

3.  The  Defendant  having,  in  igno- 
rance, infringed  the  Plaintiff's 
patent,  submitted  and  offered  be- 
fore suit  to  pay  the  amount  of 
profits  made,  which  were  very 
trifling.  At  the  hearing,  though 
a  perpetual  injunction  was  granted, 
no  costs  were  given,  and  an  ac- 
count was  granted  only  upon  the 
Plaintiff's  request  and  at  his  peril. 
Nunn  v.  D%  Albuquerque.  595 

PAYMENT  OUT  OF  COURT. 

See  Feme  Covert. 

PLEADING. 
In  defence  to  a  bill  for  redemption, 
the  mortgagee  set  up  a  contract 
entered  into  with  him  by  the  mort- 
gagor for  the  sale  to  him  of  the 
equity  of  redemption.  This  the 
mortgagor  insisted  had  been  aban- 
doned : — Held,  that  this  defence 
could  only  be  made  available  by  a 
cross  bill.  HowelU  v.  WiUon.  57 S 
See  Bill  of  Review. 


PLEADING— continued. 
See  Demurrer. 
Fraud. 

Mortgagor  and  Mortgagee. 
Multifariousness. 

POLICY. 
The  Defendant  agreed  to  assign  a 
life  policy  to  the  Plaintiff.  When 
the  policy  was  effected,  it  was 
agreed  that  the  payment  of  one- 
third  of  the  annual  premiums 
should  be  deferred  until  the  death 
of  the  person  insured,  and  be  a 
charge  on  the  policy  :  —  Held, 
that  this  was  an  incumbrance  on 
the  policy  which  the  Defendant 
was  bound  to  discharge.  Gatayes 
v.  Flather.  Page  387 

See  Agent. 

POLICY  OF  LAW. 
See  Parent  and  Child,  1,  £. 

POWER. 
1.  A  testator  devised  a  freehold 
house  to  trustees  on  certain  trusts, 
and  said,  in  effect,  "  I  hereby  de- 
clare and  direct"  that,  during  the 
minority  of  the  cestui*  que  trust, 
the  estate  "  shall  and  may"  be  de- 
vised by  the  trustees  (naming  them) 
and  the  survivor  and  his  executors 
and  administrators  at  rack-rent  for 
twenty-one  years.  The  trustees 
disclaimed,  and  a  proper  lease  was 
granted  by  the  heir-at-law,  on 
whom  the  estate  had  descended. 
The  Master  of  the  Rolls  held,  that 
the  lease  was  valid,  but  the  Lord 
Chancellor  held  the  contrary.  /?o*- 
son  v.  Flight.  110 
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2.  A  father,  under  a  power  to  appoint 
to  his  children,  appointed  a  share 
to  a  daughter  for  life,  for  her 
separate  use,  with  remainder  as 
she  should  by  will  appoint : — 
Held,  that  this  was  a  good  execu- 
tion of  the  power.  Morse  v. 
Martin.  Page  500 

3.  The  Court  aided  the  defective 
execution  of  a  power  in  favour  of 
a  daughter,  as  against  her  brothers, 
who,  in  default  of  appointment, 
would  participate  in  the  property. 
Ibid. 

See  Appointment. 
Domicil,  4. 
Power  of  Sale. 

POWER  OF  SALE. 
A  testator,  "in  case  his  personal  es- 
tate should  be  insufficient  for  the 
payment  of  his  debts,"  charged 
them  upon  his  real  estate : — Held, 
that  the  executor  had  an  implied 
power  to  sell  and  give  valid  re- 
ceipts for  the  purchase-money 
without  shewing  the  insufficiency 
of  the  personal  estate.  Held, 
also,  that  the  lapse  of  thirteen 
years  between  the  death  and  the 
sale  did  not  affect  the  executor's 
power.    Greetham  v.  Cotton.    615 

PRACTICE. 

See  Answer. 

Bill  of  Review. 

Costs,  3. 

Cross  Examination. 

Decree. 

Pro  Confesso. 

Production  of  Documents. 

Prohibition. 


PRACTICE— continued. 
See  Receiver. 
Revivor. 

Settled  Estates  Act. 
Staying  Proceedings. 
Taxation,  1,  2,  5. 

PRECATORY  WORDS. 

A  testator  devised  an  estate  to  his 
son  in  fee,  and  in  case  of  his  death 
without  issue  male,  it  was  his 
anxious  desire  that  he  would  so 
settle  the  estate  and  all  other  his 
estates,  that  the  same  might  con- 
tinue in  the  name  of  Oglander. 
There  was  no  penalty  or  gift  over  : 
— Held,  that  the  son  was  owner  in 
fee  of  the  estate,  and  might  deal 
with  it  as  he  pleased.  Hood  v. 
Oglander.  Page  513 

PRESUMPTION  OF  DEATH. 

A  sailor  left  his  ship  at  the  end 
of  the  year  1849  or  very  early  in 
1850,  and  had  not  since  been 
heard  of: — Held,  that,  if  he  was 
shewn  to  have  intended  to  desert, 
it  could  not  be  presumed  that  he 
was  dead  in  May,  1850;  but  that 
if  he  intended  to  return  to  his  ship, 
then  the  Court  would  assume  that 
he  had  met  with  an  accident,  by 
which  he  perished  a  very  short 
time  after  leaving  the  vessel  and 
before  May,  1850.  La  kin  v.  Lahin. 

443 

PRINCIPAL  AND  AGENT. 
See  Agent. 
Company. 
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PRINCIPAL  AND  SURETY. 
An  executor,  being  surety  for  his 
testator,  paid  the  debt  after  the 
testator's  death : — Held,  that  he 
had  a  right  to  retain  his  debt  in 
preference  to  the  other  creditors  of 
equal  degree.  Boyd  v.  Brooks. 

Page  7 

PRINTED  ANSWER. 
See  Answer,  1. 

PRIORITY. 

1.  A  first  mortgagee  purchased  the 
equity  of  redemption,  which  was 
conveyed  to  him : — Held,  under 
the  circumstances,  that  the  second 
mortgagee  had  not  thereby  ob- 
tained priority  over  the  first. 
Hay  den  v.  Kirk  pat  rick.  645 

2.  A.  and  B.  mortgaged  their  estate 
to  C.  Afterwards  B.  conveyed 
all  his  interest  in  the  estate  to  A. 
in  consideration  of  a  second  charge 
on  the  estate.  A.  afterwards  sold 
and  conveyed  the  equity  of  re- 
demption to  C.  in  consideration  of 
the  mortgage  debt: — Held,  that 
C.'s  first  mortgage  was  not  thereby 
extinguished  as  against  B.  so  as  to 
give  B.  priority  over  C.  Ibid. 
See  Registration  Act. 

West  India  Relief  Act. 

PRO  CONFESSO. 
Where  an  appearance  has  been 
entered  for  a  Defendant  who  has 
absconded  to  avoid  service,  the 
bill  may  be  taken  pro  confesso 
against  him,  without  delivering  to 
him  the  interrogatories  which  have 
been  filed.     Anthony  v.Corvper. 

77 


PRODUCTION  OF  DOCU- 
MENTS. 
The  Plaintiff  entered  into  the 
service  of  the  Defendant  at  a 
weekly  salary,  and  it  was  verbally 
agreed  that  he  should  also  have  a 
share  of  the  profits ;  but  he  was 
to  take  the  Defendant's  word  as 
to  the  amount  of  profits  made,  and 
was,  in  no  case,  to  examine  or 
investigate  the  books  of  the 
business.  In  a  suit  to  recover  the 
Plaintiff's  share  of  the  profits,  the 
parties  contradicted  each  other  as 
to  the  proportion  to  which  the 
Plaintiff  was  entitled  : — Held,  at 
the  hearing,  that  the  Defendant 
must  produce  the  books  in  order 
to  determine  the  point  in  dispute. 
The  Court  also  directed  an  in- 
quiry as  to  the  proportion,  and  an 
account  of  the  profits  to  be  taken. 
Turner  v.  Bay  ley.  Page  105 

PROHIBITION. 
The  Master  of  the  Rolls  declined 
to  direct  a  writ  of  prohibition  to 
issue  to  the  Court  of  Chancery  of 
the  county  palatine  of  Lancaster, 
in  respect  of  an  order  for  taxation, 
his  Honor  being  of  opinion  that 
the  proper  course  was  to  appeal 
to  the  Appellate  Court  constituted 
by  the  17  &  18  Vict,  c  82.  Ex 
parte  Williams.  370 

PROOF. 
See  Bankruptcy,  1. 

PROPERTY. 
See  Monet,  2. 
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PROTEST  (UNDER). 
See  Reforming  Deed. 

PUBLIC  COMPANY. 
See  Company. 
Contributory. 
Winding-up. 

PURCHASE. 
See  Trustee  &  Cestui  que  Trust,  3. 

PURCHASER. 

See  Cestui  que  Trust. 

PURCHASER  FOR  VALUABLE 
CONSIDERATION. 

Where  a  person  takes  a  lease  with- 
out inquiry  of  the  title  of  the 
lessor,  he  cannot  plead  purchaser 
for  valuable  consideration  without 
notice;  and  it  was  held,  that  the 
purchaser  of  a  lease,  subject  to  a 
stipulation  that  the  vendor's  title 
should  commence  with  the  lease, 
could  not  avail  himself  of  that  plea. 
Robson  v.  Flight.  Page  1 10 

RAILWAY  COMPANY. 

See  Costs,  2. 

RATIFICATION. 
See  Contract,  1. 

REAL  AND  PERSONAL 
ESTATE. 

See  Mortgage. 
Timber,  2. 

RECEIVER. 
A   four  days'  order   seems    still  to 
be  the  proper  process  for  com- 


pelling a  receiver  to  pay  over  his 
balances  in  accordance  with  an 
order  of  the  Court.  Whitehead 
v.Lynes.  Page  161 

RECOVERY. 

See  Fee  Simple. 

RECTIFICATION. 
See  Reforming  Deed. 

REDEMPTION. 

See  Mortgagor  and  Mortgagee. 
Multifariousness. 
Pleading. 

REFORMING  DEED. 
A  marriage  settlement  was  drawn, 
as  the  intended  husband  alleged, 
in  a  manner  contrary  to  the  agree* 
ment ;  but  before  the  marriage  he 
knew  its  contents  and  executed  it 
under  protest,  and  reserving  his 
right  to  set  it  aside.  Held,  that 
he  could  not,  after  the  marriage, 
sustain  a  suit  to  rectify  the  settle- 
ment. Eaton  v.  Bennett.  196 

REGISTRATION  ACT. 
1.  The  East  Riding  Registration  Act 
(6  Anne,  c.  85)  is  imperative,  and 
unless  a  will  of  lands  in  that  riding 
be  registered  within  six  months 
after  the  testator's  death,  or  a  me- 
morial of  the  impediment  which 
disables  the  devisee  from  doing  so, 
registered  in  the  manner  pointed 
out  by  the  15th  section,  the  will  is 
void  as  against  subsequent  pur- 
chasers and  mortgagees.  Chad- 
wick  v.  Turner.  637 
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2.  A  testatrix,  having  lands  in  the 
East  Riding,  died  in  1854.  Her 
will  was  discovered  in  1861,  which 
devised  these  lands,  but  before  any 
registration  of  it  or  of  any  "  im- 
pediment" had  been  made,  the 
heir  mortgaged  the  property: — 
Held,  that  the  mortgagee  had  pri- 
ority over  the  devisee.  Chadmck 
v.  Turner  Page  637 

RELIGIOUS  EDUCATION. 
The  father  of  an  infant  of  two 
and  a-half  years,  originally  a 
Protestant,  had  died  a  Roman  Ca- 
tholic. His  widow  married  again 
and  was  a  Protestant.  The  Court 
refused  to  remove  the  child  from 
the  custody  of  the  mother  on  the 
ground  of  her  religious  opinions. 
Austin  v.  Austin.  £57 

REMOTENESS. 
A  testator  declared  that  the  be- 
quests to  one  daughter  (C.)  should 
be  enjoyed  by  her  for  life,  and 
then  be  put  in  trust  for  the  benefit 
of  the  children  she  might  leave, 
and  to  be  divided  at  twenty- 
five.  And  he  "in  like  manner" 
directed  the  bequests  to  his  second 
daughter  (M.)  should  be  paid  to  her 
for  life,  and  after  her  death  "  may 
be  continued  in  trust  and  may  be 
divided  equally  between  her  chil- 
dren after  they  have  attained  the 
age  of  twenty- five  :" — Held,  that 
the  bequest  to  the  children  of  M. 
was  not  too  remote,  and  that  they 
took  vested  interests  at  their 
births.     Saumarez  v,  Saumarez. 
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RENTS. 
See  Tenant  in  Tail. 

REPUGNANCY. 
Devise  in  fee,  with  an  earnest 
hope  and  request  that  the  devisee 
would  not  sell,  alien  or  dispose 
of  the  estate,  except  by  way  of 
exchange  or  for  re-investing  in 
other  estates:—  Held,  that  the  re- 
striction was  repugnant  and  void. 
Wood  v.  Oglander.  Page  5 1 3 

RESCINDING  CONTRACT. 

1.  When  a  requisition  is  made  by  a 
purchaser,  the  vendor  roust  be  al- 
lowed a  reasonable  time  to  comply 
with  it.  Thus,  a  requisition  was 
made  at  the  end  of  June,  which 
involved  the  necessity  of  institut- 
ing a  suit  and  obtaining  a  decree. 
On  the  1st  of  August,  the  vendors 
consented  to  comply  with  the 
requisition,  and  they  obtained  a 
decree  in  Michaelmas  term  follow- 
ing ;  but  on  the  9th  of  August  the 
purchaser  gave  notice  to  rescind 
the  contract  i—Held,  that  it  was 
ineffectual.     Mickolls  v.  CorbetU 

37G 

2.  A  decree  for  specific  performance 
was  made  against  a  purchaser. 
Not  having  paid  the  purchase- 
money,  he  was  ordered,  on  motion, 
to  pay  it  within  a  limited  time,  and 
in  default,  that  the  contract  should 
be  rescinded  and  all  proceedings 
stayed.  He  was  also  ordered  to 
pay  the  costs  of  the  motion.  Simp- 
son v.  Terry.  423 
See  Specific  Performance. 
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RESIDUARY  LEGATEE. 
See  Legatee,  2. 

RESIDUE. 
See  Appointment. 

RETAINER. 

See  Executor. 

Principal  and  Surety. 
Taxation,  8. 

REVERSION. 
See  Annuity. 

Interest. 

REVERSIONARY  INTEREST. 

A  legacy  was  bequeathed  payable 
as  soon  as  legal  proceedings  con- 
nected with  the  fund  out  of  which 
it  was  to  be  paid  should  be  termi- 
nated. Held,  that  this  was  neither 
a  reversionary  interest  nor  a  con- 
tingent legacy.     Luff  v.  Lord. 

Page  220 
See  Deed. 

REVIVOR. 

1 .  In  a  suit  relating  to  real  estate  the 
sole  Plaintiff  died  before  decree, 
having  devised  the  estate  : — Held, 
that  the  devisee  might  be  brought 
before  the  Court  by  the  common 
order,  under  the  15  &  16  Vict. 
c.  86,  s.  52,  and  that  a  supple- 
mental bill  was  unnecessary. 
Laurie  v.  Crush  (32  Beav.  117) 
overruled.     Eyre  v.  Brett.        441 

2.  An  order  to  revive,  under  the 
15  &  16  Vict.  c.  86,  s.  52,  made 
in  order  to  bring  before  the  Court 
the  devisee  of  a  Defendant  who 
had  died  before  decree.  Earl 
Durham  v.  Legard.  442 


REVOCATION. 

1.  A  will  was  partially  revoked  by 
erasures  and  was  afterwards  re- 
published:— Held,  that  the  revo- 
cation was  final  and  not  delibera- 
tive.    Ibbott  v.  Bell.         Page  395 

2.  If  a  will  be  revoked  by  cancella- 
tion, for  the  purpose  of  giving 
effect  to  different  dispositions,  such 
revocation  is  ineffectual  if  the  sub- 
stituted dispositions  be  not  effec- 
tive.    Ibid. 

3.  The  rule  of  English  law,  follow- 
ing that  of  the  civil  law,  is  this : 
"  Tunc  prius  testamentum  rumpitur 
cum  posterius  perfeclum  est."     lb. 

4.  The  testatrix,  by  her  will,  made 
in  1819,  but  not  properly  attested, 
purported  to  give  real  estate  to 
seven  persons  as  tenants  in  com- 
mon. In  August  following,  she 
executed  a  codicil,  properly  at- 
tested, which,  by  referring  to  the 
prior  instrument,  made  it  effective 
as  regarded  real  estate.  In  No- 
vember following  she  cancelled  the 
names  of  two  of  the  seven  devi- 
sees and  re-executed  the  will,  but 
it  was  not  properly  attested.  In 
February,  1821,  she  republished 
hec  will  by  an  instrument  properly 
attested  and  died  in  1823  :—Heldt 
that  the  erasure  of  the  names  of 
the  two  devisees  was  final  and  not 
deliberative,  and  that  they  took 
no  interest  in  the  real  estate.  Ibid. 

RIFLE  RANGE. 

Injunction  to  prevent  the  user  of  a 
volunteer  rifle  range  for  ball  prac- 
tice, until  it  had  been  rendered 
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free  from  danger, 
Bigge. 


Banister  v. 
Page  287 


RULE  IN  SHELLEY'S  CASE. 
See  Fee  Simple. 


SALE. 
See  Partition,  1. 

SATISFACTION. 
The  testator,  by  his  marriage  settle- 
ment, covenanted  to  secure  his 
wife  a  life  annuity  of  100/.  a  year 
if  she  survived  him.  By  his  will, 
he  gave  her  a  life  annuity  of  100/. 
a  year.  The  Court  held  that  this 
was  in  addition  and  not  in  satis- 
faction, on  three  grounds.— First, 
because  the  testator  directed  his 
debts  to  be  paid ;  secondly,  be- 
cause he  expressed  it  to  be  given 
"  as  an  addition  to  her  own  pro- 
perty," and,  thirdly,  because  he 
gave  it  "  in  full  satisfaction  of  her 
dower,  freebench  and  thirds  upon 
his  property."    Glover  v.  Hartcup. 

74 
SEAL. 
See  Company,  2. 

SEPARATE  USE. 
See  Feme  Coverte. 

SEPARATION. 
A  bequest  of  an  annnity  to  a  mar- 
ried woman,  "  in  the  event  of  the 
death  of  or  her  separation  from 
her  present  husband,"  was  fol- 
lowed by  a  right  to  reside  in  the 
testator's  house  "  in  the  event  of 
the  death  of  her  husband,  or  her 


separation  from  or  living  apart 
from  him."  She  was  separated 
from  him,  not  by  any  legal  separa- 
tion, but  by  reason  of  his  in6rmity. 
Held,  that  she  was  entitled  to  the 
annuity.  Bedborough  v.  Bedlth 
rough.    (No.  2.)  Page  886 

SETTLEMENT. 
See  Vesting. 

SETTING  ASIDE  CONTRACT. 

The  Plaintiff  agreed  to  purchase  a 
share  in  a  partnership  business, 
on  the  footing  of  a  balance  sheet 
prepared  by  an  accountant  em- 
ployed by  the  vendor,  which  all 
parties  believed  (with  the  excep- 
tion of  slight  errors)  to  be,  and 
was  treated  as,  generally  correct 
It  turned  out  to  be  grossly  inac- 
curate in  regard  to  the  existing 
liability.  The  Court  set  aside  the 
contract.  Charlesworth  v.  Jcnniags. 

96 
See  Rescinding  Contract. 

SETTING  ASIDE  DEED. 
See  Parent  and  Child,  S,  4,  5,  6. 
Undue  Influbnce,  1. 

SETTLED  ESTATES  ACT. 

1 .  Upon  a  petition  under  the  Settled 
Estates  Act  (19  &  20  Vict,  c  120), 
an  infant,  remotely  interested,  had 
been  born  after  the  advertisement 
had  been  made.  The  Court  per- 
mitted him  to  be  made  a  party  by 
amendment,  and  dispensed  with 
further  advertisements.  He  Hot' 
ton's  Settled  Estate.  386 

2.  Order  made  under  the  Settled 
Estates  Act  (19  &  20  Vki.  c. 
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ISO),  saving  the  rights  of  pecu- 
niary legatees  interested  in  the 
estate,  who  were  numerous.  In 
the  Matter  of  Parry' $  Will. 

Page  462 

SETTLEMENT. 
The  18  &  19  Vict.  c.  43,  renders 
valid  a  post  nuptial  settlement  of 
an  infant* 8  estate  made  with  appro- 
bation of  the  Court.  Powell  v. 
Oakley.  515 

SHARE. 
A  testator  devised  his  Upton  Park 
estate  to  his  five  daughters  and 
his  grandson,  as  tenants  in  com* 
mon,  for  their  respective  lives, 
with  remainders  over.  By  a  codi- 
cil he  devised  to  his  son  Alfred 
and  his  heirs  "the  like  share  he 
had  given  to  his  five  daughters  in 
the  Upton  Park  property,  in  every 
respect  whatever."  Held,  that 
Alfred  took  one-seventh  in  fee. 
Bedboraughv.  Bedborough,  (No.  1). 

284 

SHAREHOLDER. 

See  Companies'  Act. 
Contributory. 

SHIFTING  CLAUSE. 

1 .  Construction  of  a  shifting  clause. 
Lord  Kenlis  v.  The  Earl  of  Bective. 

587 

2.  A  testator  directed  two  estates  to 
be  purchased  {A.  and  £.)•  The 
estate  A.  was  to  be  settled  on  the 
sons  of  his  daughter  (except  Lord 
K.f  the  eldest),  and  their  issue, 
and  in  default  on  K.  for  life,  with 
remainder  to  his  first  and  other 


sons  in  tail,  with  remainder  to  his 
issue  in  tail  general,  with  re- 
mainders over  to  daughters  of 
the  daughter.  Estate  B.  was  to 
be  settled  on  Lord  K.  for  life, 
with  remainder  to  his  first  and 
other  sons  in  tail,  and  afterwards 
to  the  same  uses  as  the  estate  A. 
There  was  a  shifting  clause  deter- 
mining the  estate  of  I*ord  K.  and 
his  first  and  other  sons  in  estate 
B.t  in  case  he  or  his  issue  male 
became  entitled  to  estate  A.  K. 
having  become  entitled  to  estate 
A.,  it  was  held,  that  his  first  life 
estate  alone  in  estate  B.  had 
ceased,  but  that  his  second  life 
estate  therein,  expectant  on  the 
failure  of  younger  sons  of  the 
daughter,  was  still  subsisting. 
Lord  Kenlis  v.  The  Earl  of  Bee- 
live.  Page  587 

See  Acceleration  of  Estate. 

SHIP. 
Under  "The  Merchant  Shipping 
Amendment  Act,  1862"  (25  & 
26  V'tcU  c.  63,  s.  54),  the  liability 
of  the  owners  of  a  ship  wrong- 
fully occasioning  loss  of  life  to 
the  "  crew"  of  another  ship  is 
limited  to  15/.  and  not  8/.  per 
ton.  Glaholm  v.  Barker.  805 
See  Ship's  Husband. 

SHIP'S  HUSBAND. 
The  Plaintiff  and  Defendant  were 
partners,  they  were  joint  owners 
with  Baines  of  some  ships,  as  to 
which  Baines  acted  as  ship's  hus- 
band, but  the  duties  were  princi- 
pally performed  for  him  by  the 
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Defendant.  There  being  no  agree- 
ment on  the  subject  between  the 
parties,  it  was  held,  that  Baines 
was  entitled  to  the  profits  derived 
as  ship's  husband,  and  that  the 
Plaintiff  was  not,  as  partner,  en- 
5  titled  to  participate  in  any  share 
of  them  received  by  the  Defend- 
ant, by  arrangement  with  Baines. 
Miller  v.  Mackay.  (No.  2.) 

Page  295 

SOLICITOR  AND  CLIENT. 
A  solicitor  of  a  mortgagor  ordered, 
upon  petition,  to  deliver  to  a 
mortgagee  a  copy  of  his  bill  of 
costs,  in  pursuance  to  his  under- 
taking. Re  Bailey.  392 
See  Spoliation. 
Taxation. 

SPECIFIC  DEVISE. 
Since  the  Wills  Act  (1  Vict.  c.  26), 
the  residuary  devised  real  estate 
of  a  testator  is  applicable  towards 
the  payment  of  the  testator's  debts 
before  his  specifically  devised  real 
and  his  specifically  bequeathed 
personal  estate.    Bethell  v.  Green. 

302 

SPECIFIC  PERFORMANCE. 
Upon  a  treaty  for  a  lease  of  a  house, 
the  lessor  sent  to  the  lessee  a  letter, 
specifying  the  terms  on  which  he 
would  let  it.  The  lessee  imme- 
diately took  possession,  but  he 
signed  no  contract.  The  lessor 
having  instituted  a  suit  for  specific 
performance,  the  lessee  insisted 
that,  in  addition  to  the  terms  con- 
tained in  the  letter,  the  lessor  had 
verbally  promised  to  put  the  house 


into  thorough  repair ;  this  the  les- 
sor denied.  The  Court  doubted 
whether  the  specific  performance 
could  be  enforced,  and  gave  the 
Defendant  the  option,  either  of  a 
decree  for  specific  performance  on 
the  terms  of  the  letter,  or  a  decree 
to  deliver  up  possession  and  to 
pay  an  occupation  rent.  But  if 
he  refused  to  exercise  the  option, 
the  Court  directed  a  decree  on 
the  latter  branch  of  the  alternative. 
Chappell  v.  Gregory.  Page  250 
See  Caveat  Emptor. 

Contract. 

Infant,  2. 

Laches,  3, 4. 

Policy. 

Rescinding  Contract. 

Stating  Proceedings. 

Vendor  and  Purchaser. 

SPOLIATION. 

1.  A.  and  B.  (a  solicitor)  were  execu- 
tors. B.  deposited  some  of  his 
deeds  in  the  trust  box,  to  secure 
some  money  due  to  the  testator's 
estate.  The  box  remained  in  B's 
possession,  and  on  his  death  the 
deeds  were  found  to  have  been 

.  abstracted  from  it,  and  they  could 
not  be  identified.  The  legal  per- 
sonal representative  of  B.  then 
deposited  certain  specific  deeds, 
selected  by  A.y  as  a  security  for 
the  debt: — Held,  assuming  that 
A.  had,  in  consequence  of  B.'s 
wrongful  act,  obtained  a  general 
lien  on  all  B.'s  deeds  for  the 
money,  still  that  he  had  waived  it 
by  taking  the  particular  security 
from  the  legal  personal  representa- 
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tive.  Held,  also,  that  the  credi- 
tors of  B.  were  bound  by  the 
arrangement  between  his  legal 
personal  representative  and  A. 
Mason  v.  Morley.  Page  471 

2.  A  solicitor  deposited  some  of  his 
own  deeds  as  a  security  for  a  sum 
of  money  due  to  two  clients  in  a 
box  belonging  to  them.  He  re- 
tained the  box,  but  after  his  death 
it  was  found  that  he  had  abstracted 
the  deeds  from  it,  and  they  could 
not  be  distinguished  from  the  soli- 
citor's other  deeds: — Held,  that 
the  clients  had  a  lien  on  all  the 
solicitor's  deeds  for  their  debt. 
Mason  v.  Morley.    (No.  2.)     475 

STAKEHOLDER. 
See  Trustee  Relief  Act, 

STATUTE. 
1.  In  July,  1862,  the  corporation 
of  London  obtained  parliamentary 
powers  for  taking  the  Plaintiff's 
land  for  public  purposes.  But, 
prior  thereto  {June,  1862)  the  cor- 
poration had  contracted  to  sell 
these  lands  to  another  company, 
not  then  empowered  to  purchase 
them.  The  Court  held  that  the 
corporation  had  so  fettered  their 
judgment  and  discretion,  by  con- 
tracting to  sell  that  which  they 
had  no  power  to  purchase,  and 
that,  to  a  company  not  then  autho- 
rized to  buy  them,  that  the  Plain- 
tiff was  entitled  to  an  injunction 
to  restrain  the  corporation  from 
taking  more  of  his  land  than  they 
bond  fide  required.  After  this, 
another  act  passed  in  1864,  which, 
VOL.  XXXIV— IV. 


after  referring  to  the  contract  of 
1862,  provided,  that  that  act 
should  not  prejudice  the  right  of 
the  company  under  that  agree- 
ment, but  that  the  covenants 
thereof  should  be  as  applicable 
to  the  said  land,  if  purchased  un- 
der the  powers  of  this  act,  as  they 
would  have  been  if  they  had  been 
purchased  under  the  act  of  1862. 
Held,  by  the  Master  of  the  Rolls, 
that  the  last  act  removed  the 
objection  to  the  agreement,  and 
amounted  to  a  declaratory  enact- 
ment as  to  its  validity,  and  that, 
consequently,  the  Plaintiff  was  not 
entitled  to  an  injunction.  The 
decision  was  affirmed,  Lord  Jus- 
tice Turner  dissentiente.  Gallo- 
way v.  The  Corporation  of  London. 
Page  203 
2.  College  statutes  made  under  the 
19  &  20  Ftct.  c.  88,  held  not  to 
affect  the  rights  of  a  founder's  kin. 
Attorney-General  v.  Sidney  Sussex 
College  Cambridge  and  Trinity  Col- 
lege Oxford,  and  Frederick  Green- 
hill.  657 

STATUTES 

Westminster  the  2nd. 
See  Dower,  1. 

29  Car.  2,  c.  3. 

See  Statute  of  Frauds. 

6  Anne,  c.  35. 

See  Registration  Act. 

39  8f  40  Geo.  3,  c.  98. 
See  Thellusson  Act. 

3  $  4  Will.  4,  c.  27,  c.  25. 
See  Trustee  and  Cestui  que 
Trust,  4. 
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ST  ATUTES— continued. 
3#4  Will.  4,  c.  74,  i.  71. 
See  Tenant  in  Tail. 

2$3  Wm.  4,  c.  125. 
See  West  India  Relief  Act. 

1  Ret.  <:.  26. 
&e  Specific  Devise. 

1  Vict.  c.  26,  s.  24. 
&e  Parcels,  1. 

1  Vict.  e.  26,  5.  S3. 
&e  Wills  Act. 

14-2  Ficl.  c.  110. 
5ee  Judgment,  1. 

6*7  Vict,  c.  73,  *.  38. 
See  Taxation,  6. 

8#  9  Fief.  c.  18,*.  69. 
See  Costs,  2. 

10  *  11  Fid- c.  96. 

See  Trustee  Relief  Act. 

15  %  16  Fie/,  c.  86,  *.  52. 
See  Revivor. 

17  &  18  Vict.  e.  82. 
See  Prohibition. 

18*  19  Vict.  c.  43. 
See  Settlement. 

19*  20  Vict.c.  120. 

See  Settled  Estates  Act. 

25  *  26  Fid.  c.  63,  s.  54. 
See  Ship. 

25  *  26  Vict.  c.  86. 
See  Lunacy. 
Lunatic. 

25  *  26  Vict.  c.  89,*.81. 
See  Companies  Act. 
Winding-up,  1. 


STATUTE  OF  FRAUDS. 

That  part  of  the  fourth  section  of 
the  Statute  of  Frauds  (29  Car.  2, 
c.  3),  which  requires  agreements 
not  to  be  performed  within  a  year 
to  be  in  writing  and  signed,  does 
not  apply  to  cases  in  which  the 
performance  may,  by  possibility 
or  accident,  be  extended  beyond 
that  period ;  it  is  to  be  confined 
to  cases  where  the  agreement  is 
not  to  be  performed  and  cannot 
be  carried  into  execution  within 
that  space  of  time.  Therefore, 
where  A.  B.  agreed  by  parol,  for 
valuable  consideration,  to  leave 
C.  D.  a  certain  amount  by  his 
will,  and  A.  B.  died  fourteen 
years  after  the  agreement :— Held, 
that  the  Statute  of  Frauds  did  not 
apply.     Ridley  v.  Ridley. 

Page  478 
See  Part  Performance. 
Specific  Performance. 

STATUTE  OF  LIMITATIONS. 
See  Trustee  and  Cestui  qob 
Trust,  4. 

STAYING  PROCEEDINGS. 

Application  by  vendors,  in  a  suit  for 
specific  performance,  to  suspend 
the  execution  of  the  conveyance 
pending  an  appeal  to  the  House 
of  Lords,  refused,  the  purchaser 
consenting  that  notice  o(  the  ap- 
peal should  be  indorsed  on  the 
conveyance.  Wilson  v.  The  West 
Hartlepool  #c,  Railway  Company. 
(No.  2.)  *14 

STOPPAGE  IN  TRANSITU. 
1 .  Stoppage  in  transitu  is  an  ordinary 
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legal  right,  as  to  which  this  Court, 
unless  by  reason  of  some  unusual 
circumstances,  will  not  interfere. 
Straker  v.  Ewing.  Page  1 47 

2.  The  Plaintiffs  sold  some  coals  to 
the  Defendant,  and  shipped  them 
for  exportation,  and  the  bill  of 
lading  was  made  out  and  delivered 
to  the  vendee's  agent.  The  Plain- 
tiffs, not  having  received  payment, 
instituted  a  suit  for  an  injunction 
and  to  obtain  possession  of  the 
bill  of  lading,  and  they  supported 
their  equity  by  allegations  of  gross 
fraud,  which  were  disproved.  The 
bill  was  dismissed  with  costs,  the 
Plaintiffs*  remedy  being  by  action 
against  the  purchaser  for  the  price. 
Ibid. 

SUBSTITUTIONAL  LEGACY. 

1.  Gift  of  residue  to  widow  for  life, 
and  afterwards  to  divide  amongst 
such  of  six  nephews  and  nieces 
"as  should  he  living  at  the  time 
of  her  decease ; "  but  "  if  any  or 
either  of  them  should  be  then  dead 
leaving  issue,"  then  "  that  such 
issue  shall  be  entitled  to  the 
father's  or  mother's  share."  A 
nephew  and  his  only  child  died  in 
the  life  of  the  widow: — Held, 
that  the  child  took  no  interest  in 
the  residue.     Holgale  v.  Jennings. 

79 

ft.  Whether  the  same  conditions  are 
(by  implication)  applicable  to  a 
substitutional  gift  as  are  expressed 
in  regard  to  the  original  gift,  qucere. 
Ibid. 

SURVIVORSHIP. 
1.  Bequest  to  A.  for  life,  and  after- 


wards to  the  testator's  brothers 
and  sisters,  share  and  share  alike, 
or  their  children  in  case  of  their 
decease : — Held,  that  the  children 
of  a  brother,  who  survived  the 
testator,  but  died  in  the  life  of  the 
tenant  for  life,  were  entitled.  Bo- 
litho  v.  Hlllyar.  Page  1 80 

2.  The  rule,  as  settled  by  modern 
authorities,  is,  that  the  word  "sur- 
vivor" is  to  be  construed  strictly, 
and  is  not  to  be  read  "other,"  un- 
less the  rest  of  the  will  should 
render  the  more  liberal  and  less 
literal  construction  essential  for 
the  purpose  of  carrying  into  exe- 
cution the  objects  expressed  by 
the  will.     Hodges  v.  Foot.        349 

3.  A  testator  gave  one- third  of  his 
real  and  personal  estate  to  each  of 
his  three  daughters  for  life,  and 
after  their  respective  deaths,  to 
their  respective  children.  But  in 
case  any  or  either  of  the  three 
daughters  should  die  without  leav- 
ing any  child,  or  if  all  should  die 
under  twenty-one,  then  the  share 
of  the  daughter  "so  dying  should 
be  for  the  separate  use  of  the 
surviving  daughter  or  daughters 
and  their  children  per  stirpes." 
Held,  that  "surviving"  ought  to 
be  construed  "other."  Conse- 
quently, one  having  died  leaving 
children  in  1803,  and  a  second  in 
1837  leaving  a  child,  and  the  third 
in  1864  leaving  no  child,  it  was 
held  that  the  share  of  the  last 
was  divisible  per  stirpes  amongst 
the  children  of  the  two  former. 
Ibid. 

4.  Legacy  to  A.  for  life,  and  at  her 
3  a2 
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death  to  be  equally  divided  be- 
tween her  two  sons  (who  were 
named)  or  given  to  the  survivor  of 
them  : — Held,  that  the  survivor- 
ship had  reference  to  the  death  of 
the  tenant  for  life.  Naylor  v. 
Robson.  Page  571 

"SURVIVORS  M  read  "OTHERS." 
See  Survivorship. 

TAXATION. 

1.  A  solicitor  ordered,  pending  a 
taxation  of  his  bill,  to  deliver 
over  his  client's  papers,  on  the 
client  undertaking  to  produce 
them  and  giving  security  for  the 
amount  claimed.  Rfi  JenitL  (No. 
2.)  22 

2.  The  Court  cannot,  since  the  Gene- 
ral Order  of  the  2nd  of  August, 
1864,  entertain  a  apecial  petition 
for  the  delivery  and  taxation  of  a 
bill  of  costs,  and  for  payment  over 
to  the  client  of  the  balance  of  the 
cash  account.  Such  applications 
can  now  only  be  made  in  Cham- 
bers,    Re  May.  132 

3.  To  prevent  the  sale  of  the  mort- 
gaged property  by  a  first  mortga- 
gee, a  puisne  mortgagee  took  a 
transfer  of  the  first  mortgage,  by 
deed  executed  by  him,  which  re- 
cited the  amount  due  on  the  first 
mortgage.  This,  however,  in- 
cluded the  costs  of  the  first  mort- 
gagee's solicitor,  no  account  of 
which  had  been  delivered  until 
afterwards.  The  bill  contained 
some  costs  of  the  solicitor  against 
the  mortgagor,  and  therefore  not 
mortgagee's  costs.    Held,  that  the 


puisne  mortgagee  was  not  entitled, 
on  summons,  to  an  order  for  the 
taxation  of  the  bill.  Re  Forsyth. 
Page  140 
4?.  A  solicitor,  after  delivering  his 
bill  of  costs,  may,  before  being 
served  with  an  order  for  taxation, 
withdraw  it  and  substitute  another 
bill  of  a  reduced  amount.  Re 
Chambers.  177 

5.  A  bill  was  dismissed  with  costs. 
Considerable  costs  had  been  in- 
curred by  the  examination  and 
cross-examination  of  witoesses  in 
Australia  under  a  commission : — 
Held,  that  the  Taxing  Master 
must  have  regard  to  tbe  rules  of 
taxation  there ;  but  the  Court 
refused  to  refer  the  taxation  of 
that  part  of  the  bill  to  the  proper 
officer  in  Australia.  Wentworth 
v.  Lloyd.  (No.  2.)  455 

6.  Under  the  third  party  clause  in 
the  Solicitors  Act  (6  &  7  Vict.  c. 
73,  s.  38),  the  third  party  stands 
in  the  position  of  the  client,  and  if 
the  client  is  not  entitled  to  a  taxa- 
tion against  the  solicitor,  neither 
is  the  third  party  entitled  to  a 
taxation,  under  the  act,  either  as 
against  the  solicitor  or  as  against 
the  client.  But  he  may  be  entitled 
to  have  a  taxation  as  against  the 
client  in  a  suit.    Re  Massey.    463 

7.  A  company,  who  employed  stand- 
ing solicitors  at  a  fixed  salary,  be- 
came the  purchaser  under  the 
Court.  The  biddings  were  opened 
on  payment  by  the  applicant  of 
the  costs  of  the  company.  Held, 
that  the  applicant  was  not,  on  the 
taxation,  entitled  to  the  benefit  of 
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the  private  arrangement  between 
the  company  and  their  solicitors. 
Raymond  v.  Lake/man*  Page  584 
8.  A  solicitor,  on  the  sole  retainer  of 
the  debtor,  prepared  a  creditors' 
deed,  the  first  trust  of  which  was 
to  pay  the  costs  of  its  preparation. 
The  trustees  acted  and  employed 
the  same  solicitor  in  the  trust : — 
Held,  upon  a  taxation  between  the 
solicitor  and  the  trustees,  that  the 
solicitor  was  entitled  to  charge 
the  costs  of  preparing  the  deed, 
though  he  had  not  been  retained 
by  the  trustees  for  that  purpose. 
Re  Sadd.  650 

See  Prohibition. 

TENANT  FOR  LIFE. 
See  Absolute  Interest,  2. 
"Part/ 

TENANT  FOR  LIFE  AND 
REMAINDERMAN. 
For  a  long  series  of  years,  the  mana- 
ger of  a  public  company  had  fraudu- 
lently retained  large  sums,  where- 
by the  dividends  declared,  from 
time  to  time,  were  much  less  than 
they  otherwise  would  have  been. 
After   his  death,   a    considerable 
sum  was  recovered  by  the  com- 
pany from  his  estate,  in  respect  of 
his    defalcations,   and    thereupon 
the    company    declared    a   large 
bonus  :  —  Held,  as   between   the 
tenant  for  life  and  remainderman 
of   some   shares,  that  the  bonus 
belonged  solely  to  the  person  en- 
titled to  the  shares  at  the  time  it 
was     declared.       Edmondson     v. 
CrosthwaUe.  30 


TENANT  IN  TAIL. 
The  entail  of  lands  to  be  purchased 
with  rents  hereafter  to  become 
due  to  trustees  may  be  barred 
under  the  statute  3  &  4  Will  4, 
c.  74,  s.  71.  Fordham  v.  Ford- 
ham.  Page  59 

TESTAMENTARY  EXPENSES. 
See  Costs,  5. 

THELLUSSON  ACT. 
Where,  after  an  absolute  gift  to 
A.  B.t  there  is  superadded  a  di- 
rection to  accumulate,  which  h 
partially  void  under  the  Thellusson 
Act  (39  &  40  Geo.  3,  c  98),  A.B. 
is  entitled  to  the  void  accumu ra- 
tions. Combes  v.  Hughes.  127 
See  Absolute  Interest,  1. 

TIMBER. 

1.  An  agreement  entered  into  be- 
tween A.  B.  (the  assignee  of  a 
tenant  for  life  without  impeach- 
ment of  waste)  and  the  Defend- 
ants (the  remaindermen)  by  which 
it  was  agreed,  1st,  that  A.  B, 
should  be  entitled  to  the  timber 
as  if  cut  in  August  previous  ; 
Sndly,  that  the  Defendants  should 
carry  out  the  agreement ;  3rdly, 
that  A.  B.  should  have  no  greater 
right  than  he  had  in  August; 
4thly,  that  A,  B.  should  not  cut 
the  timber  until  December: — H*la\ 
that  the  remaindermen  received 
no  consideration  for  this  agree- 
ment, and  that  it  was  nudum 
pactum.    Cochrane  v.  Willis.    359 

2.  A.  B.  was  tenant  in  fee  simple  of 
an  estate;  subject  to  an  executory 
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devise  over  in  the  event  of  his 
death  under  twenty-one  without 
issue.  During  the  minority  of 
A.  B.t  timber,  which  was  dete- 
riorating, was  cut  with  the  sanc- 
tion of  the  Court.  A,  B.  died 
under  twenty-one,  without  issue : 
— Held,  that  the  produce  of  the 
timber  passed,  as  personalty,  to 
his  legal  personal  representative. 
Dyer  v.  Dyer.  Page  504 

TRADE  MARK. 

Spurious  champagne,  having  a  coun- 
terfeit brand,  was  deposited  with 
wharfingers,  who,  having  notice  of 
the  fraud  and  that  an  injunction 
was  about  to  be  applied  for,  re- 
fused to  deliver  it  over  to  the 
holder  of  the  dock  warrants. 
The  Court,  upon  bill  filed,  re- 
strained an  action  for  damages  for 
the  non- delivery,  commenced  by 
the  holder  of  warrants  against  the 
wharfingers.     Hunt  v.  Maniere. 

157 

TRUST. 
See  Cestui  que  Trust. 

HU8BAMD  AND  WlFE,  1. 

Legatee,  2. 

Taxation,  8. 

Trustee. 

Trustee  and  Cestui  que  Trust. 

TRUSTEE  AND  CESTUI  QUE 
TRUST. 

1 .  A  trustee  for  sale  cannot  purchase 
the  trust  property,  but  an  ordinary 
trustee  may  purchase  the  trust 
property  from  his  cestui*  que  trust t 


though  the  burden  of  proving  the 
propriety  of  the  transaction  lies 
on  the  trustee.  Luff  v.  Lord. 

Page  220 

2.  In  1862,  a  trustee  purchased  from 
his  cestuis  que  trust  for  450/.  a 
legacy  of  2,000/.,  payable  on  the 
termination  of  a  litigation,  which 
had  been  pending  many  years. 
The  litigation  ended  in  1863.  The 
Court  supported  the  sale,  though 
the  vendor  was  in  distressed 
circumstances,  on  the  following 
grounds : — The  vendor  well  knew 
his  position  and  employed  his  own 
solicitor,  the  proposals  for  the 
sale  proceeded  from  the  vendor, 
after  unavailing  attempts  to  sell 
elsewhere,  the  trustee  was  an  un- 
willing purchaser,  and  the  sale  was 
only  completed  upon  threats  of 
the  cestui  que  trust  to  file  a  bill 
for  the  specific  performance,  the 
assets,  out  of  which  the  legacy 
was  to  be  paid,  were  in  litigation 
and  doubt,  so  as  to  make  the  pro- 
perty unmarketable,  and  the  le- 
gacy was  subject  to  the  right  of 
the  vendor's  wife  to  a  settlement 
and  to  her  right  by  survivorship. 
Ibid. 

3.  A  trustee,  who.  buys  up  at  an 
under  price  a  charge  on  the  trust 
property,  may,  if  for  a  long  lapse 
of  years  the  cestuis  que  trvtt  refuse 
to  adopt  the  purchase,  keep  it  for 
himself.    Barwell  v.  Bartvell.    371 

4.  In  1834,  C.  B  %  one  of  several 
cestuis  que  trust,  mortgaged  his 
share  for  10,500/.  In  1842,  the 
trustees  bought  up  this  mortgage 
for    1,200/.    for    the    benefit  of 
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C.  B.'s  widow  and  family,  but 
they  were  unable  to  6nd  the  pur- 
chase-money. Thereupon  three 
other  cestuis  que  trust  became  the 
purchasers,  and  six  years  after- 
wards they  became  trustees.  By 
an  unexpected  sale  of  the  trust 
property  in  1863,  the  whole  mort- 
gage money  was  paid.  Upon  a 
bill  filed  in  1864  by  C.  £.'* 
widow: — Held,  that  she  was  en- 
titled to  no  interest  in  this  bene- 
ficial purchase.  Barwell  v.  Bar- 
well.  Page  371 

5.  A  trustee  who  is  in  possession  of 
land  is  so  on  behalf  of  his  cestui* 
que  trust,  and  his  making  a  mis- 
take as  to  the  persons  who  really 
are  his  cestuis  que  trust  cannot 
affect  the  rights  of  the  cestuis  que 
trust  inter  se.    Lister  v.  Pickford. 

576 
See  Breach  of  Trust. 

Infant,  2. 

Lunacy. 

TRUSTEE  RELIEF  ACT. 

1.  A  mere  stakeholder  may  pay  a 
fund  into  Court  under  the  Trustee 
Relief  Act  (10  &  11  Vict.  c.  96). 
United  Kingdom  Life  Assurance 
Company.  493 

2.  An  insurance  company  paid  the 
amount  of  a  policy,  the  right  to 
which  was  disputed,  into  Court 
under  the  Trustee  Relief  Act : — 
Held,  that  they  were  entitled  to 
their  costs  from  the  persons  wrong- 
fully claiming  the  fund.     Ibid. 


UNCERTAINTY. 

See  Contract,  2. 

UNDUE  INFLUENCE. 

1.  Securities,  given  by  the  Plain- 
tiff six  months  after  he  attained 
twenty-one  to  the  Defendants  for 
a  debt  due  to  them  from  his  elder 
brothers,  set  aside  with  costs.  Ser- 
combe  v.  Sanders.  Page  382 

2.  Voluntary  conveyance  to  a  mother 
by  a  daughter  six  months  after 
she  had  attained  twenty-one,  and 
seven  days  before  the  daughter's 
marriage,  but  unknown  to  her 
husband,  set  aside,  both  on  the 
ground  of  the  maternal  influence, 
and  of  the  fraud  on  the  hus- 
band's marital  rights.  Chambers 
v.  Crabbe.  457 
See  Parent  and  Child,  3, 4,  5,  6. 


VENDOR   AND  PURCHASER. 

1.  When  money  in  Court  is  subject 
to  a  trust  for  investment  in  land, 
and  the  tenant  for  life  enters  into 
a  provisional  contract  for  the  pur- 
chase of  an  estate,  subject  to  con- 
ditions of  sale,  the  Court  makes  a 
general  reference  as  to  the  title, 
and  not  whether  a  good  title  can 
be  made  subject  to  the  conditions 
of  sale.     Meyrick  v.  Laws.         58 

2.  The  first  and  second  mortgagees 
of  an  estate  had  power  of  sale  and 
of  giving  good  receipts.  They 
joined  together  in  selling,  and 
each  received  his  portion  of  the 
purchase-money,  for  which   they 
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gave  a  receipt  to  the  purchaser : — 
Held,  that  a  title  depending  on 
this  sale  was  perfectly  good. 
M'Carogher  v.  Whkldon. 

Page  107 
8.  A  contract  for  the  sale  to  the 
Plaintiff*  of  lands  of  a  company 
was  entered  into,  without  any  spe- 
cific authority,  by  their  manager, 
and  it  was  afterwards  part  per- 
formed by  the  delivery  of  posses- 
sion and  other  acts  of  the  company 
and  its  officers: — Held,  that  it 
was  binding  on  the  company,  and 
that  the  Plaintiff  was  entitled  to 
enforce  its  specific  performance. 
Wilson  v.  The  West  Hartlepool 
Harbour  and  Railway  Company. 

187 

4.  A  purchaser  was  let  into  the  re- 
ceipt of  the  rents  before  com- 
pletion and  without  payment  of 
his  purchase-money.  Great  delay 
having  occurred,  and  no  payment 
having  been  made  to  the  vendor, 
he  gave  notice  to  the  tenants  and 
prevented  any  further  receipt  of  the 
rents  by  the  purchaser: — Held, 
that  this  did  not  deprive  the  vendor 
of  his  right  to  have  the  contract 
specifically  performed.  Knatchbull 
v.  Orueber  (3  Mer.  124)  distin- 
guished.   Colby  v.  Gadsden.    416 

5.  In  May  the  Plaintiff  agreed  to 
purchase  an  estate*  including  hay 
and  growing  crops,  for  9,000/. 
The  purchase  was  to  be  com- 
pleted in  June,  when  the  Plaintiff 
was  to  be  let  into  possession,  and 
if  not  then  completed,  the  Plain- 
tiff was  to  pay  interest  on  the 
purchase-money.    By  subsequent 


agreement,  November  waa  sub- 
stituted for  June.  The  contract 
was  not  completed  until  the  fol- 
lowing February,  and  in  the  mean- 
time the  vendors  had  sold  the  hay 
and  used  the  garden  produce:— 
Held,  that,  under  the  altered  con- 
tract, the  Plaintiff  waa  not  entitled 
to  this  hay  or  produce.  Webster 
v.  Donaldson.  Page  451 

6.  Questions  as  to  the  validity  of 
the  contract  and  as  to  whether  it 
is  inequitable  to  enforce  its  specific 
performance  must  be  determined 
at  the  hearing;  questions  of  title 
are  referred  to  Chambers.  Wood 
v.  Og lander.  51$ 

7.  Where  a  purchaser  agrees  that 
if,  "from  any  cause  whatever," 
the  purchase  shall  not  be  com- 
pleted on  the  day  fixed,  he  will 
pay  interest,  the  rule  is  this :  he 
must  pay  such  interest,  unless  the 
delay  has  been  occasioned  by  any 
misconduct  on  the  part  of  the 
vendor.    Williams  v.  G  Union.    5*8 

8.  The  Plaintiff  agreed  to  purchase 
an  estate  which,  on  the  written 
contract,  was,  by  mistake,  stated 
to  contain  21,750  acres ;  it  turned 
out  that  it  contained  only  11,814 
acres: — Held,  that  the  purchaser 
was  not  entitled  to  specific  per- 
formance with  a  proportionate 
abatement  for  the  deficiency  of 
acreage,  but  that  he  could  only 
enforce  the  contract  on  payment 
of  the  full  price,  or  rescind  the 
contract.  The  Earl  of  Durham  v. 
Sir  Francis  D'Legard.  611 
See  Caveat  Emptor. 

Contract. 
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VENDOR  AND  PURCHASER— 
continued. 
See  Feb  Simple. 
Laches,  3,  5. 
Lease. 
Legatee,  2. 
Opening  Biddings. 
Part  Performance. 
Power  of  Sale. 
Policy. 
Purchaser     for     valuable 

Consideration. 
Rescinding  Contract. 
Setting  aside  Contract. 
Specific  Performance. 
Staying  Proceedings. 
Trustee    and    Cestui    que 

Trust,  1,  2,  3,  4. 


VESTING. 

1.  When  clauses  in  a  settlement  are 
conflicting,  the  rational  presump- 
tion is  that  a  child  attaining  twenty- 
one  takes  a  vested  interest*  Dixon 
v.  Barkshire.  Page  531 

2.  In  a  settlement,  the  limitation  was 
to  the  children  "who  should  be 
living  at  the  time  of  the  decease  of 
the  father;"  this  was  controlled 
by  the  gift  over.  Held,  that  a 
child  who  died  in  the  life  of  her 
father,  having  attained  twenty- 
one,  was  entitled  to  a  share. 
Ibid. 

See  Absolute  Interest,  2. 

VOLUNTARY  DEED. 
A.  B,  by  deed  voluntarily   settled 
some  property  on  trust  for  himself 
vol.  xxxiv — IV. 


for  life,  and  after  his  decease, 
upon  trust  to  pay  all  the  debts 
then  owing  by  him  and  any  lega- 
cies or  sums  of  money  not  exceed- 
ing 400/.  which  he  by  will  or 
writing  should  direct,  and  subject 
thereto,  in  trust  for  his  son  IViU 
Ham.  Afterwards,  in  order  to 
defeat  the  settlement,  he  gave 
voluntary  bonds  to  the  extent  of 
3,500/.  in  favour  of  other  rela- 
tives : — Held,  that  the  bonds  were 
effectual  and  created  valid  debts, 
payable  out  of  the  trust  property. 
Markwell  v.  Mark-well.  Marhvcll 
v.  Bull  Page  12 

VOLUNTARY  SETTLEMENT. 

Voluntary  conveyance  to  a  mother 
by  a  daughter  six  months  after  she 
had  attained  twenty-one,  and  seven 
day 8  before  the  daughter's  mar- 
riage, but  unknown  to  her  hus- 
band, set  aside,  both  on  the 
ground  of  the  maternal  influence, 
and  of  the  fraud  on  the  husband's 
marital  rights.  Chambers  v.  Crabbe. 

457 


WAIVER. 

See  Spoliation. 

WARD. 

See  Religious  Education. 

WEST  INDIA  RELIEF  ACT. 
The  West  India  Relief  Act  (2  &  3 
Will.  4,  c.  125),  gives,  for  moneys 
advanced   by  the  Commissioners 
3b 
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on  mortgage  upon  the  application 
of  a  mere  tenant  for  life,  absolute 
priority  over  all  existing  charges. 
Lawrence  v.  The  West  India  Relief 
Commissioners.  Page  234 

WIDOW. 
See  Dower,  2. 

WILL. 

See  Absolute  Interest. 
Ademption. 
Annuity. 
Bequest. 

Charitable  Trust. 
Class. 
Condition. 
Contingent  Gift. 
Descendants. 
Discretion. 
Domicil,  4. 
Entitled. 
Exoneration. 
Fee  Simple. 
Forfeiture,  2. 
Legatee. 
Maintenance. 
Misdescription. 
Monet. 

"Or"  read  "And." 
Parcels. 
Part. 

Precatory  Words. 
Registration  Act. 
Remoteness. 
Repugnancy. 
Reversionary  Interest. 
Revocation. 
Satisfaction. 
Separation. 
Share. 
Shifting  Clause. 


WILL— continued. 
See  Specific  Devise. 

Substitutional  Legacy. 
Survivorship. 
Thellusson  Act. 

WILLS  ACT. 
1.  A,  B.  (a  married  woman)  died  in 
1858,  having  bequeathed  "her 
moneys  and  securities  for  money'9 
to  one,  and  all  "  her  separate  per- 
sonal estate  and  effects  not  therein- 
before disposed  of"  to  another. 
In  1863,  A.  B.'s  mother  died,  hav- 
ing bequeathed  to  her  a  legacy 
and  half  her  residue,  and  which 
bequest  was  saved  from  lapse  by 
the  Wills  Act  (1  Vict.  c.  26,  s. 
33) : — Held,  that  this  legacy  passed 
under  the  residuary,  and  not  under 
the  specific,  bequest  in  A.  B.'s 
will.     Re  Mason's  Will. 

Page  494 
2.  Whether  as  to  bequests  to  a  child, 
who  predeceases  the  testator, 
which  are  protected  from  lapse  by 
the  Wills  Act  (s.  33),  the  will  of 
the  child  is  to  be  construed  as  at 
the  death  of  the  parent  or  of 
the  child,  quare.  Ibid, 
See  Assets. 

Parcels,  1. 

Specific  Devise. 

WINDING  UP. 
1.  A  company  established  for  work- 
ing mines  in  Cornwall,  was  re- 
gistered in  the  Stannaries  Court, 
but  had  its  registered  office  in 
London.  It  never  commenced 
business,  and  never  possessed  or 
worked  any  mine: — Held,  under 
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the  25  &  26  Vict.  c.  89,  8.  81, 
that  it  was  a  company  "  engaged  " 
in  working  a  mine  in  the  Stanna- 
ries, and  that  the  Stannaries 
Court,  and  not  the  Court  of 
Chancery,  was  the  proper  juris- 
diction for  winding  it  up.  Re 
The  East  Botallack  Consolidated 
Mining  Company  (Limited). 

Page  82 

2.  Petition  by  a  shareholder  in  a 
limited  company,  whose  shares 
were  fully  paid  up,  to  wind  up 
the  company  refused,  though  the 
company  was  heavily  in  debt  and 
made  very  small  profits,  the  peti- 
tion not  being  supported  by  any 
other  shareholder  or  creditor,  and 
the  company,  which  had  been  at 
work  about  a  year-and-a-half,  not 
having  had  a  fair  trial.  Re  The 
Patent  Artificial  Stone  Company 
(Limited).  185 

3.  An  order  for  winding-up  a  com- 
pany made,  on  the  petition  of  the 
holder,  by  transfer,  of  scrip  cer- 
tificates, upon  the  Petitioner  ad- 
mitting his  liability  as  a  contribu- 
tory. Re  Litllehampton  Steam 
Ship  Company  (Limited).  256 

4.  A  creditor  of  a  limited  company 
petitioned  for  a  compulsory  wind- 
ing-up order.  This  was  objected 
to  by  the  company,  and  by  a 
considerable  body  of  creditors, 
who  supported  a  voluntary  wind- 
ing-up :  —  Held,  that  the  Peti- 
tioners were  entitled  to  a  com- 
pulsory order.  The  General  Roll* 
ing  Stock  Company  (Limited).  314 


5.  Principles  on  which  this  Court 
proceeds  in  such  cases  stated. 
The  General  Rolling  Stock  Com- 
pany (Limited) .  Page  314 

6.  The  holder  of  fully  paid-up  shares 
in  an  insolvent  company  is  not 
entitled  to  a  winding-up  order, 
but  where  it  is  solvent  and  other 
shareholders  have  not  paid  up  in 
full,  he  may  have  a  winding-up 
order,  upon  shewing  a  proper 
case,  in  order  to  enforce  contribu- 
tion. Re  The  Lancashire  Brick 
and  Tile  Company.  330 

7.  The  1 65th  section  of  "  The  Com- 
panies Act,  1862"  (25  &  26  Vict. 
c.  89)  which  enables  the  Court  to 
compel  a  director,  &c.  to  repay 
any  moneys  of  the  company  mis- 
applied or  retained,  can  only  be 
exercised  where  the  winding  up 
is  compulsory.  In  re  The  Bank 
of  Gibraltar  and  Malta  (Limited). 

556 

8.  The  165th  section  of  the  25  & 
26  Vict.  c.  89  was  intended  to 
apply  to  cases  free  from  much 
complication  and  difficulty.     Ibid. 

9.  Petition  by  shareholders,  under  a 
voluntary  winding-up,  to  make 
directors  repay  moneys  applied 
by  them  improperly  and  ultra 
vires,  dismissed,  the  proper  re- 
medy (if  any)  being  by  bill.  Ibid. 
See  Contributory. 

WRIT. 

See  Prohibition. 


1 
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gave  a  receipt  to  the  purchaser  :— 
Held,  that  a  title  depending  on 
this  sale  was  perfectly  good. 
MCarogheri.  WAkldm. 

Page  107 
5.  A  contract  for  the  sale  to  the 
Plaintiff1  of  lands  of  a  company 
was  entered  into,  without  any  spe- 
cific authority,  by  their  manager, 
and  it  was  afterwards  part  per- 
formed by  the  delivery  of  posses- 
sion and  other  acts  of  the  company 
and  its  officers :— He  Id,  that   it 
was  binding  on  the  company,  and 
that  the  Plaintiff1  was  entitled  to 
enforce  its  specific  performance. 
Wilton   v.    The  West  Hartlepool 
Harbour  and  Railnay  Company. 

187 
4,  A  purchaser  was  let  into  the  re- 
ceipt of  the  rents  before  com- 
pletion and  without  payment  of 
his  purchase-money.   Great  delay 
having  occurred,  and  no  payment 
having  been  made  to  the  vendor, 
be  gave  notice  to  the  tenants  and 
prevented  any  further  receipt  of  the 
rents  by  the  purchaser  i—Held, 
that  this  did  not  deprive  the  vendor 
of  hit  right  to  have  the  contract 
specifically  performed.  KnatchbuU 
r.  Grueker  (3  Mer.  1*4)  distin- 
guished.   Colby  v.  Gadsden.    416 
5.  In  May  the  Plaintiff  agreed  to 
'purchase  an  estate,  including  bay 
and  growing  crops,  for  9,000/. 
The  puTcbase  was   to  be  com- 
pleted » /^  **n  ^  Pbl^ 
J^  to  be  Jet  mto  possession,  and 

tfBOttl««o«ii|Jeted,tbePlam- 
interest  on  the  I 


off  was  to  pay 


By  subsequent  | 


agreement,  November  was  sub- 
stituted for  June,  The  contract 
was  not  completed  until  the  fol- 
lowing February,  and  in  the  mean- 
time the  vendors  had  sold  the  hay 
and  used  the  garden  produce:— 
Held,  that,  under  the  altered  con- 
tract, the  Plaintiff  was  not  entitled 
to  this  hay  or  produce.  Webster 
v.  Donaldson.  Page  451 

6.  Questions  as  to  the  validity  of 
the  contract  and  as  to  whether  it 
is  inequitable  to  enforce  its  specific 
performance  must  be  determined 
at  the  hearing ;  questions  of  title 
are  referred  to  Chambers.  Wood 
v.  Oghnder.  513 

7.  Where  a  purchaser  agrees  that 
if,  "from  any  cause  whatever," 
the  purchase  shall  not  be  com- 
pleted on  the  day  fixed,  be  will 
pay  interest,  the  rule  is  this :  he 
must  pay  such  interest,  unless  the 
delay  has  been  occasioned  by  any 
misconduct  on  the  part  of  the 
vendor.    Williams  v.  G Union.   5iS 

8.  The  Plaintiff  agreed  to  purchase 
an  estate  which,  on  the  written 
contract,  was,  by  mistake,  stated 
to  contain  SI, 750  acres ;  it  turned 
out  that  it  contained  only  11,814 
acres:— Held,  that  the  purchaser 
was  not  entitled  to  specific  per* 
formance    with   a    proportionate 
abatement  for  the  deficiency  of 
acreage,  but  that  he  could  only 
enforce  the  contract  on  payment 
of  the  full  price,  or  rescind  the 
contract     The  Earl  of  Durham  v. 
Sir  Francis  D'Legard.  611 

See  Caveat  Emftoe. 
Contbact. 


